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iy  DEDICAriON. 

and  which  demand  from  me  every  publick 
and  private  teftimony  of  unfeigned  refpeft  and 
gratitude. 

«  * 

V 

•  I 

It  was  my  wifti  to  have  given  a  fketch  of  the 

judicial  life  and  character  of  Lord  Mansfield^  by 

way  of  preface  to  this  edition  of  a  book,  the  con- 

•  •  •  •  t 

tents  of  which  migKt.Bc*  confidered  as  fo  pecu- 
liarly his  ownLt.'JuM  I  was  the  more  anxious 
to  have  dotfc/fo',  becaufe  no  other  perfon  had 
undertaken*' to  pay  this  fort  of  tribute  to  hb 
Vf\tfixoi^t  and  becaufe  the  idea  was  approved' of 
•3rjr*you.  But  when  I  came  to  refleft  upon  the 
..•;%/•;  fubje6l,  when  I  confidered  his  extraordinary 
talents,  his  great  penetration,  his  perfuafive 
eloquence,  and  the  greatnefs  of  his  whole  cha- 
radler,  I  found  my  powers  very  unequal  tofuch 
an  undertaking.  However  great  my  veneration 
and  afFeftion  for  his  memory,  and  however  gra- 
tifying fuch  a  Work  might  have  been  to  my  own 
feelings,  I  fhrunk  from  attempting  the  portrai- 
ture of  a  man,  who,  for  above  thirty  years,  had 
fo  eminently  diftinguifhed  himfelf  in  the  admi- 
niftration  of  juflice,  as  to  excite  the  general 
admiration  of  £«r^/^;  who  fixed  the  principles 
of  Commercial  Jurifprudence  on  the  immutable 
bafis  of  reafon  and  natural  juflice;  and  who,  as 
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it  was  once  well  exprefled  by  you,  Sir,  explained 
and  commented  upon  thofe  prinriplc«,  ttll  his 
hearers  were  \oik  in  admiration  at  the  ftrength 
and  extent  of  the  human  underllanding. 

A  conicloufnefs  of  my  own  inability,  there- 
fore, is  the  only  caufe  for  my  dechning  a  work, 
which  1  fhould  have  thought  my  honour  and 
my  happinefs  to  have  accomplifhed.  But  when 
hereafter  it  fhall  be  undertaken  by  fome  faithful 
hand  adequate  to  the  execution  of  it.  Lord 
Mansfield  will  then  appear  to  pofterity  to  have 
been,  what  you  well  knew  him  to  be,  one  of 
the  wifeft  and  bed  men  of  the  age  in  which  he 
lived. 

I  have  the  honour  to  be,  with  fincere  refpe6l: 
and  gratitude, 

SIR, 

Your  much  obliged 

and  faithful  humble  fervant„ 


J*  A.  Jr  A.RK^ 


CAEiY-sraitT, 


as 


ADVERTISEMENT 

TO    THIS 

FQURrn   EDITION. 

A  New  Edition  of  this  Work  bdng  called 
for^  it  was  my  duty  to  render  it  as  va- 
luable as  poflible,  by  inferting  the  various  im- 
portant cafes,  which  have  been  decided  both 
in  the  Court  of  Kin^f  Bench^  and  Court  of 
Common  Pleas,  fince  the  former  impreflion  wa$ 
publifhed.  I  have,  however,  preferved  the  pages 
of  the  fecond  and  third  edition ;  and  when  new 
matter  has  occurred  at  the  bottom  of  a  page,  I 
have  continued  the  old  page  with  the  addition  of 
a  letter,  thus  240  j.  240^.— If  the  new  matter 
happen  to  be  inferted  in  the  middle  of  a  page^ 
I  have  been  obliged  to  continue  the  old  page 
beyond  the  ufual  length :  but  this  I  hope  will 
be  attended  with  no  inconvenience,  as  the  page 
is  always  numbered  at  the  top,  and  the  cafes 
may  eaiily  be  found,  the  names  being  vifible  in 
the  margin,  even  though  the  fame  page  be  in 
©ne  or  two  inftances  neceffarily  protracted. 
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PREFACE 

TO 

THE    FIRST    EDITION. 


II^HEN  a  man  prefumes  to  foliclt  publick  notice 
for  any  work  of  a  literary  nature,  the  world 
hre  a  right  to  know  the  motives,  that  induced  him 
tD^te,  and  upon  what  foundation  he  builds  his 
cUm  to  their  attention.    Notwithftanding  the  num- 
ber of  cafeSj  which  have  of  late  years  been  deter- 
mined in  theEngliJb  courts  of  jiiftice  upon  the  law  of 
ioToranceY  ^^^  the  uniformity  of  principle,  which  per- 
ndes  them  all ;  yet  the  dodrine  of  infurances  is  not 
folly  known  and  underftood.    This  in  fome  meafure 
happens  from  the  deciiions  upon  the  fubjeft  being 
Mattered  in  the  various  books  of  reports,  according  to 
tbe  order  of  time  in  which  they  were  determined  ; 
and  the  connexion  of  which,  from  the  nature  of  thofe 
paUications,  cannot  be  preferved.     As  many  perfons 
caonot  fpare  time,  and  few  will  take  the  trouble,  to 
ccAed  the  cafes  into  one  point  of  view ;  and  as  ail 
cafes  of  infurance  muft  n^ceffarily  be  attended  with  a 
^sumber  of  ia&s,  it  is  not  to  be  wondered  at,  if  from 
a  curfory,  inattentive,  and  unconned;ed  perufal  of 
tbem  in  a  chronological  order,  a  great  part  of  the 
vorld  ihould  remain  unacquainted  with  the  true  prin« 
^ks  of  iniurance  law.    No  book  that  I  have  met 
rah  in  the  Englijh  language,  has  ever  yet  attempted 
to  form  this  branch  of  jurifprudence  into  a  fyftema- 
tick  arrangement,  or  to  reduce  the  cafes  to  any  fixed 
« ibttbd  principles* 

Convinced 
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Conviiiced  of  the  utility  of  fuch  a  work, .  I  thought 
.   I  could  not  employ  my  tim^  more  ^dvantageoufly  to 
my  profeiEon  or  myfelf  j  nor  better  exprefs  that  rc- 
fpcft  which  I  j  in  common  with  every  lawyer,  feel  for 
the  venerable  magiilrate  (a),  to  whom  this  work  is 
*.  jnfcribed,  and  for  the  other  learned  judges,  who  have 
aiSfted  in  ere&ing  this  fabrick,  than  by  extrading.  all 
the  cafes  upon  this  fubjed  from  the  mafs  of  other 
leaiining,  with  which  they  lie  buried  in  the  reporters; 
and  thereby  endeavouring  to  prove  to  the  wdrl4  that* 
t^  do£t|ine  of  infuranc^  now  forms  a  fyfteqi  as  com^ 
plete  in  every  refpe^  as  any  other  branch  of  die. 
JSngiiJb  law*  ,  Could  any  other  ipcinsment  have  beea 
requisite,  the  opinion  of  Mr.  j\x^ct  Blaciftene  would 
I^ave  had  confiderable  weight,    '^The  learning  re^ 
<^  UtiQg  to  marine  infuranceS)'*  (ay^  that  elegant 
commentalor  (6)>  ^'  has  of  late  years  been  greatly  im^ 
^^  proved  by  a  feries  of  judicial  decifions,  which  havo 
<i  now  eftabliibed  the  law  in  fuch  a  variety  of  cafes, 
^<  that  (if  well  and  judicioiufly  colleded)  they  would 
^^  form  a  very  complete  title  in  a  Qode  of  commercial 
*<  jorifprudencc/'    Urged  by  thefe  motives,  I  wa^  kb^ 
dnced  to  undertake  this  work,  which  is  now  pre&nte4 
tp  the  world. 

No  fubjed  can  be  properly  underftood,  unleCr  thq 
materials  be  methodically  arranged;  and  th^efore 
the  firft  objed^  1  had  in  view  was  to  fix  upon  certaixi 
heads,  which  would  be  fufiicient  to  comprehendi  all 
the  law  upon  infurances.  For  this,  part  of  the  work 
I  alone  am  accountable^  the  defign  behig  entirely  n^f 

(a)  The  late  WmktnK'EziA  Man^/kU^  t«  whom  Uic  fiift  ^^d  fkcmA 
editions  of  this  work  were  dedicated* 

* 

(^)  a  Bla(kft»  Cm.  490. 

♦  ■  .     .         . , 
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ovnL  It  may  however^  in  fome  degree  abate  the  fer 
,  verity  of  cenfpre  to  reebUed:>  that  in  the  aitaogemeat 
of  the  fubjeft  I  bad  no  e^mple  t<>  foUoir,  no  g^ide  tp 
dke&  me;  and  |  was  left  entirely  to  the  impulfe  of  my 
own  judgment.  Bat  to  enable  the  profeiBoii  to  judge 
of  the  nature  of  my  plan,  I  \^ill  (late  the  rea(bn<  that 
^lfl^en<:ed  me  in  the  mode  I  have  adopted* 

■ 

A$  the  poliqr  is  the  foundation,  upon  which  the 
.  whole  contrad  depends,  I  have  begun  with  riiat,  and 
endeavoured  to  fbew  its  nature  and  its  various  kiads  ; 
and  I  have  alfo  pointed  out  the  requifites  which  a  po^ 
ligy  mult  contain,  their  reafon  and  origin,  as  they  are 
to  be  colle&ed  from  decided  cafes,  or  the  ufage  of 
merchants*  When  we  have  afcertained  the  natuce^of 
a  policy,  the  neict  obje£t  is  to  difcevet  by  what  ge^ 
serai  rules  courts  of  juftice  have  guided  ^emfelves  ist 
thqr  conftru&ion  of  this  fpecies  of  contraOr.  k  is 
then  neceflary  to  defcend  to  a  more  particular  view  of 
the  fubjed:,  and  to  fix  with  accuracy  and  pirecifiaii 
thofe  accidents,  which  fhall  be  deemed  lofTe^  within 
certain  words  uled  in  the  policy.  Thus  lofles  by  penis 
of  the  fea,  by  capture,  by  detention,  and  by  btfrttry^ 
will  be  a  material  ground  of  confideration.  When  » 
lab  happens,  it  muft  either  be  a  partial,  or  a  total  lofs  ; 
and  hence  it  becomes  neceQaqr  to  afcertain  im  ^^hac 
.  i0twQfi9  ^  ^ok  Ihall  only  be  deemed  partial,  in  VfbaA 
(aies  it  ihall  be  con(dered  as  total}  si^d  how  the 
fioxiQ^pt  of  a  partial  lofs  is  to  be  fettled :  hence  alfi> 
^i&s  ffyt  dodrine  of  average,  £dvage>  aad  abandon^ 
ment*  Thefe  pqinls  therefore  wi}l  be  the  next  ck^eSt 
t^  attention^ 

Having  conildered  the  various  in/lances  in  wUclk 
tl^p  linderwriter  will  be  jiabl^  upon  his  policy^  ^tk^ 

far 
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for  a  part,  or  for  the  ^hole  amount,  of  his  Tubfcrip- 
tion ;  we  feetn  to  be  haturally  led  to  the  confideration 
of  thofe  cafes  in  which  the  underwriter  is  releafed  from 
his  refponfibility.  This  may  happen  in  fevefal  ways  : 
For  fometimes  the  policy  is  void  from  the  beginning, 
on  account  of  fraud  ;  of  the  Ihip  not  being  feaworthy ; 
or  of  the  voyage  infured  being  prohibited.  There  are 
alfo  tafes,  in  which  the  infurer  is  difcharged,  becaufe 
the  infured  has  failed  in  the  performance  of  thofe  con- 
ditions, which  he  had  undertaken  to  fulfil ;  fuch  as 
the  non-compliance  with  warranties;  and  deviating 
from  the  voyage  infured :  Thefe  and  many  other  points 
of  the  fame  nature  occupy  feveral  chapters-.f 

« 

.  When  the  underwriter  has  never  run  any  rifk,  it 
would  be  unconfcionable  that  he  (hould  retain  the  pre- 
mium :  Therefore  after  confidering  thofe  inftances, 
in  which  this  is  the  cafe^  it  is  natural  next  to  afcertaia 
in  what  cafes  the  underwriter  fhould  retain,  and  ill 
what  cafes  he  ihould  return  the  premium* 

It  would  be  in  vain  to  tell  a  man,  that  he  was  en- 
titled to  the  affiftance  of  the  law,  and  that  his  cafe 
was  equitable  and  right,  without  pointing  out  in  what 
forum,  and  by  what  mode  of  proceeding  he  fhould 
feek  ^  remedy.  I  have  endeavoured  to  point  out  the 
proper  tribunal,  to  which  a  perfon  injured  is  to  apply ; 
the  mode  of  proceeding,  which  he  is  to  adopt ;  and 
tiie  nature  of  the  evidence  he  muft  adduce  to  fubftan- 
tiate  his  claim,  with  refpeft  to  this  contraft :  After  the 
difcuflfion  of  marine  infurances,  I  have  added  three 
chapters  upon  fubjefts,  which,  though  they  do  not 
form  a  part  of  the  plat),  are  fo  materially  connected 
with  it  in  the  rules  and  principles  of  decifion,  that  it 
feemed  (o  me  the  work  would  be  deficient  without 

them; 
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them:  Thefeare,  bottomry  and, rc^odentia>  infu« 
rslnces  upon  lives ;  and  infurances  againid  fire. 

When  I  planned  th^s  work,  I  intended  to  prefix  an 
iatroduflion^  containing  a  ihort,  hiftorical  account  of 
the  rife  and  progrefs  of  infurances  in  this  countr^r 
only.  But  upon  the  fuggeftion  of  one,  to  whofe 
(q)inion  I  bow  with  deference,  and  whofe  judgment 
will  always  command  qbedience ;  I  was  induced  to 
enlarge  my  defign.  The  reader  will  now  find  a  fliorc 
account  of  fuch  of  th^  antient  maritime  ftates,  as  have 
promulgated  any  fyftem  of  naval  jurifprudence;  and 
alfo,  of  the  progrefs  of  marine  law  among  the  various 
ftates  of  Europe,  I  have  ehdeavoured  to  trace  the 
origin  of  infurance  to  its  fource  ;  to  point  out  thofe 
countries  in  which  it  has  flouriihed,  and  the  progrefs 
and  improvement  of  ic  in  our  own.  Such  is  the  ar« 
rangement,  which  I  have  adopted,  and  oa  the  pro* 
priety  of  which^  the  world  and  the  profeffion  are  to 
decide. 

As  to  the  mode  of  treating  the  fubjed,  it  will  be 
proper  to  obferve  that,  at  the  head  t^  each  chapter,  I 
have  dated  the  principles^  upon  which  the  cafes  oi^ 
that  point  depend ;  and  then  have  quoted  the  cafes 
themfelves  to  fhew,  that  they  are  agreeable  and  con- 
fonant  to  the  pt-inciples  advanced.  If  there  are  any 
cafes,  which  feem  to  differ  from  the  others,  I  endea^ 
vour  to  prove,  either  that  they  depend  upon  different 
principles,  or  that  there  are  circumftances  in  them, 
which  make  them  exceptions  to  the  general  rules.  In 
quoting  cafes,  I  have  been  careful  minutely  to  (lace 
^11  the  circumftances,  and  alfo  the  opinion  of  the 
court  without  any  alteration,  or  comments  of  my 
own;  convinced  that  the  utility  of  a  work  of  this 
kind  coafiils  in  the  true  and  accurate  account  of  what 

the 


PRKFAC&  t0  t«E  f^lRST  EOmOK. 

thv  law  if^  mil  pii  idle  ipejcuhtiou  oi  a  private  ssan^ 
as  to  wjm  the  hv  ought  to  bc«  Befides^  p&e  main 
purpde  of  fach  a  compofitioa  is,  to  fave  the  profeflbrs 
of  diehw  tbc  croubJe  of  tiiromg  ovtr  v^Jl  volumes  of 
t«ports>  by  calledmg  into  oat  book:,  all  the  cafea 
upM  a  partkular  £iib]e£L 

But  unltfs  the  caies  are  fully  and  jfaithfully  re* 
ported,  recourfe  muft  ftiU  be  had  to  the  original  re^ 
porters,  and  the  end  of  fuch  a  compilation  is  defeated  4 
At  the  fame  time  it  ought  to  be  obferved,  that  foine« 
times,  though  not  veiy  often,  feveral  different  points 
arife  in  one  caufe ;  and  then,  in  order  to  preferve  the 
fyftem  com|dete,  it  is  neceflary  to  feparate  theth,  and 
to  aflign  to  each  its  proper  place.  But  dill  the.  opU 
nion  of  the  court  is  given  fully  on  each  of  the  points  j 
and  a  reference  is  made  from  one  part  of  the  cafe  to 
the  other*    ^ 

I  had  it  in  contemplation  to  have  had  a  diftind 
chapter  for  the  confideration  of  the  law  relative  to  thia 
fpecie^  of  contract  in  other  countries  of  Eurtfpe.  But 
upon  lefleding  that  infurances  are  founded  upon  the 
great  principles  of  natural  juftice,  rather  than  upo4 
any  municipal  regulations ;  and  that  confequently  the 
law  muft  be  nearly  the  fame  in  all  countries,  I  rdia* 
quiflicd  the  idea,  Befides,  I  have  throughout  the 
work,  which  feemed  to  be  a  better  plan,  taken  notice 
in  what  refpefls  the  pofitive  inftitutions  of  other  ma« 

• 

ritune  ftates  agree  or  difagree  with  thofe  of  our  own  2 
$L  plan,  which  ferves  to  illuftrate  and  confirm  the, 
Englijb  fyftenu 

; :  li  remains  to  fpes^  of  the  materials  I  have  ufed^. 
that  the  vahie  of  a  law  book  dq>ends  upor^^ 
and  excellence  of  the  fo\ircesj  from  which 

its 
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ksxtOMUi  Vk  ttkeny  Ihi^e  usitr •fttfMUMsd  any: 
pdSHoo,  VAdiottt  referring  to  tbe  hock  m  whiefa-it 
9V  iMfid^  mdefs  it  be  upon  fome  tinfettled  pcittt^ 
wbere  I  have  ftated  the  arguments  that  may  be  ad* 
dobedon  both  fides^  and  left  tt  to  the  reader  to  form 
bk  own  condufions.  In  my  refeardies  upon  this  cc*- 
cafkxi,  I  have  confulted  every  foreign  author  that  I 
could  poffibly  obtain  ;  and  have  made  as  much  ufe  of 
dienr  bfeoinrs,  as  the  nature  of  the  phn  would  admit. 

^Ith  refpeft  to  the  decifions  of  die  Engiifi  courtt 
of  joftiee,  I  believe  I  have  not  omitted  a  lingle  caiS^ 
tlat  ever  has  appeared  m  print  upon  the  fubjed :  Be^ 
fides  ifffaicfa,  d^s  collodion  contains  a  great  number 
of  luxiulcript  cafes,  of  which  fome  have  been  deter-^ 
idified^t  NtJiPrim  only,  and  many  have  been  the  fub* 
jdEI  oiF  deliberation  in  court  upon  cafes  referved,  or 
upon  motions  for  new  trials.  For  the  latter,  I  my* 
Ua  am  chiefly  refponfible,  and  upon  fome  future  oc* 
cafipn,  i  Ihail  be  happy  to  correal  any  errors,  which 
tll^  may  contain ;  as  mod  of  them  were  taken  while. 
I  ^^  a  ftodent,  merely  for  my  private  ufe,  without 
afi^  view  td  futtn^  publication*  I  have,  however,  by 
coitiparing  them  with  fuch  notes  zi  I  could  obtatn, 
dtee  eif^  thing  in  my  pow^  to  render  them  wordty 
of  ^  attention  of  die  profeffion.  As  to  the  Nlji 
frfur  notes,  I  am  indebted  for  them  to  the  very  liberal 
zbA  gfcnerous  communications  of  my  young  profiof^^ 
fidtial  Ytf ends ;  and  to  fome  alfo  of  thofe,  wiio  are  ia 
fhe'fird  rank  at  the  bar.  Indeed,  to  name  any  one 
would  lie  an  injdftice  to  the  reft ;  and  therefore,  I  muf| 
b^  they  will  accept  my  general  acknowledgments^ 
I  ihouki,*liowever,  be  undeferving  of  that  attention 
atid  aifiiftance  with  ^hich  I  have  been  honoured,  were 
I  tdf^omxt  this  opportunity  of  returning  my  fincere 


swt  PREFACE  TO   the   FIRST  EDITIOK. 

ind  grateful  thanks  to,  Mr.  Ju^e  BuSir^  ivbofe  ahi« 
lities  are  only  equalkd  by  his  eafinefs  of  accds,  fats 
ready  and  liberal  communicatiQn  of  that  knowledge^ 
which  is  the  natural  refult  of  fuch  talents,  and  fiicli 
unwearied  application  to  ftudy.  The  many  valuable 
hints  I  have  received  fiom  that  learned  judge,  will  iw 
doubt  contribute  much  to  the  utility  of  this  work. 

To  thofe  who  are  much  engaged  in  the  labours  of 
(he  profeffion,  a  full  and  complete  table  of  the  prtn- 
dpal  matters  is  of  the  utrnoft  confequence*  I  liave 
ufed  my  endeavours  to  render  this  part  of  the  work 
as  ufeful  as  poifible,  by  dating  each  point  under  all 
the  heads,  that  will  naturally  be  reforted  to  for  the 
folution  of  any  doubt. 

» 

Having  thus  explained  the  nature  of  my  arrange^ 
ment,  the  mode  which  I  have  adopted  in  the  diC- 
cuilion  of  each  chapter,  and  the  fources  from  which 
my  information  is  derived,  I  prefent  this  volume  to 
the  public.  The  utility  and  neceffity  of  fuch  a  work 
are  univerfally  acknowledged  \  the  attempt  is  there- 
fore deferving  of  fome  praife,  and  for  the  defefts  ia 
the  execution,  I  throw  myfelf  upon  the  candour  of 
my  profelfion.  The  fubjeft  was  noble,  and  required 
greater  talents  than  mine  to  treat  it  as  it  deferved  ; 
but  if  I  fliall  have  at  all  done  juftice  to  the  great  abUi« 
ties  of  thofe  diftinguiflied  chara&ers,  whofe  names 
appear  in  every  page,  I  (hall  in  fome  meafure  have 
attained  the  objeffc  of  my  wiflies,  and  (hall  have  the 
pleafure  of  refleding,  that  the  time  I  fpent  in  the  com*  ' 
pofition  of  this  work,  has  been  at  lead  produ&ive  of 
much  perfonal  fatisfaftion  and  improvement. 
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IiTTHEN  we  conuder  the  wonderful  effefts 
V  V     which  commerce  has  produced  on  the  man* 
hers  of  meh^  when  we  oblerve  that  it  tends  to  wear 
off  thole  prejudices  which  give  birth  to  diffenfions 
and  ahimofities,    that  it  unites  mankind  by  the 
ilrongeft  of  all  ties,  the  defire  of  fupplying  mutual 
Wants  ;  and  that  it  .difpofes  them  to^  peace  and 
concord,  by  eftablifhihg  in  every  community  an 
order  of  men,  whofe  ititereft  it  is  to  preferve  pub- 
lic tranquillity  ;  We  are  led  to  think  that  the  hif« 
tory  and  progrefs  of  it  would  not  only  be  amufmg^ 
but  highly  important  and  inftru£Uve  to  the  inba« 
bitants  of  every  civilized  fociety.     Such  a  work 
would  be  in  faft  the  hiftory  of  the  intercourfe  and 
communication  of  mankind,  and  muft  neceflarily 
abound  in  events  the  mod  interefting  to  every  fo^ 
dal  being,  but  particularly  fo  to  the  people  of  this 
country,  whofe  great  importance  in  'the  eyes  o^ 
'  Europe  originated  in  commerce^  and  will  endure 
mo  longer  than  whilft  the  fame  attention  continuea 
to  be  paid  to  her  commercial  inter  efts.    In  a  dif-i^ 
fertation  upon  commerce,  Infurances  form  a  very 
diftinguifhed  part,  and  therefore  it  cannot  but  b« 
agreeable  to  the  icholar  as  well  as  to  the  lawyer^ 
to  GcaccJlus  branch  of  commercial  law  to  its  fource^ 
and  to  give  fome  account  of  thofe  various  nations^ 
which  have  been  rendered  famous  by  the  extent 
of  their  commerce^  and  by  the  excellency  of  their 
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maritime  regulations.  Indeed,  in  tracing  the  otU 
gin  of  Infurances,  an  account  of  the  maritime  ftates 
that  have  exifted  in  the  world,  neceflarily  forms  a 
part  of  the  enquiry. 


9  Biackft. 
Comm.  458. 


5  Smith's 
Wealth  of 
Nations^ 
p.  148,  oft. 
ed. 

s  Ma^ens  2« 


Infurance  then  is  ax:ontra£t  by  which  the  infuciei;. 
undertakes,  in  condderation  of  a  premium  equiva- 
lent to  the  hazard  run,  to  indemnify  the  perfonc 
infured  agaiiift  certain  perils  or  loffes,  or  againft 
fome  particular  event.  When  infurance  is  ge- 
nerally mentioned  by  profefTional  men,  it  is  under-^ 
flood  to  fignify  marine  infurances.  It  is  in  this 
light  we  arc  at  prefent  to  confider  it ;  and  from 
the  preceding  definition  it  appears  to  be  a  contradt 
of  indemnity  againft  thofe  perils,  to  which  fliips  or 
goods  are  expofed  in  the  courfe  of  their  voyage  from 
one  place  to  another.  The  utility  of  this  fpecies  of 
contra£):  in  a  commercial  country  is  obvious^  and 
has  been  taken  notice  of  by  very  diftinguiflied* 
writers  upon  commercial  affiadrs.  Infurances  give 
great  fecurity  to  the  fortunes  of  private  people,  and 
by  dividing  amongft  many  that  lofs,  which  would 
ruin  an  individual,  m£ike  it  fall  light  and  eafy  upon 
the  whole  fociety.  This  fecurity  tends  greatly  to 
the  advancement  of  trade  and  navigation,  becaufe 
the  rifk  of  tranfporting  and  exporting  being  dimi- 
nilhed,  men  will  more  eafily  be  induced  to  engage 
in  an  extenfive  trade,  to  aflift  in  important  under- 
takings, and  to  join  in  hazardous  enterprifes ;  fince 
a  failure  in  the  objed:  will  not  be  attended  with 
thofe  dreadful  confequences  to  them  and  their  fa- 
milies, which  muft  be  the  cafe  in  a  country  where 
infurances  are  unknown,  iut  it  is  not  individuals 
only  that  derive  advantages  from  the  increafe  of 
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commerce^  the  general  wel&re  of  the  public  is  aUb 
promoted.  It  is  sua  obfenration  juftified  by  ex* 
perience^  that  as  foon  as  the  commercial  fpirit  be* 
gins  to  acquire  vigour,  and  to  gsun  the  afcendant  in 
any  focietyj  we  immediately  difcover  a  new  genius 
in  its  policy,  its  alliances,  its  wars  and  negotiations. 
No  nation,  tt\at  cultivated  foreign  commerce,  ever 
£iiled  to  make  a  diftinguiihed  figure  on  the  theatre 
of  the  world,  as  the  hiftory  of  the  ancients  fufE* 
dently  proves ;  and  in  proportion  as  commerce 
made  its  way  into  the  various  dates  of  Europe^  they 
turned  their  attention  to  thofe  objeds,  and  aifumed 
tbofe  manners,  which  diftinguiih  poliihed  nations, 

and  achich  lead  to  political  confequence  and  emi- 
nence amongft  the  neighbouring  powers,  {a) 

• 

The  origin  of  infurance,  like  that  of  many  other 
coftoms,  which  depend  rather  upon  traditional  thau 
mitten  evidence,  and  for  the  honour  of  inventing 
ud  introducing  which  rival  nations  contend,  has 
oocafioned  much  doubt  among  the  writers  upoa 
mercantile  law.  Indeed  it  is  involved  in  fo  much 
obfcurity  that,  after  all  the  refcarches  which  have 
been  made  on  the  prefent  occafion,  any  very  fatis* 
&dory  folution  of  this  doubt  cannot  be  promifed. 
One  truth  however  is  clear,  that,  wherever  foreign 
commerce  nas  introduced,  infurance  mufl  have 
loon  followed  as  a  neceflary  attendant,  it  being  im- 
poffible  to  carry  on  any  very  extenfive  trade  without 
it,  efpedally  in  time  of  war.  Some  of  thefe  writ*  Molloy,  Ma. 
ers  have  afcribed  the  origin  of  this  contra&  to  ^X^^* 
Clauditu  Cafar  the  fifth  Roman  emperor,  on  ac« 

(«1  Vide  Robertfoa'i  View  of  the  Progrcft  of  Society  in 

Zoropc. 

B  z  count' 
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2  Atkynf,       count  of  a  paflage  to  be  found  in  Suetonius.  Other 

i^^'  refpeftable  authorities  have  given  the  honotsr  of  it 

'  to  the  Rhodiansj  thus  laying  a  foundation  for  the 

idea  entertained  by  many,  that  the  law  of  infurance 

had  obtained  a  place  in  moft  of  the  ancient  codes 
of  jurifprudence.  As  the  condderation  of  this 
queftipn  will  be  attended  with  pieafure,  it  will  tend 
much  to  the  complete  inveftigation  of  it,  to  con- 
fider  the  flate  of  commerce  amongd  the  moil  di{- 
tinguiflied  of  the  ancient  nacioilb,  from  whence  it 
will  appear,  that  infurances  were  in  thofe  days 
wholly  unknown ;  or,  if  they  were  known,  that 
the  fmalleft  proofs  of  the  exigence  of  fuch  a  cuf- 
tom  have  not  come  down  to  the  prefent  times* 

Sctiomtcrg's  The  Rhodians^  claim  the  firft  place  in  this  en- 
RhodiaD^"  quiry :  for  although  there  is  undoubted  teftimony^ 
^wi4  that  nations  of  much  greater  antiquity  than  the 

people  of  Rhodes,  {a)  cultivated  commerce,  aad 
Carried  it  on  to  a  confiderable  extent,  yet  there 
does  not  appear  to  be  the  fmalleft  ground  for  eiu 
tertaining  an  opinion  that  any  of  thefe  naval  pow- 
^rs  had  eftabliflied  amongfl  themfelves,  much  leCs 
communicated  to  mankind  in  general,  any  code  or 
fyftem  of  marine  law.  Rhodes  obtained  the  fo* 
vereignty  of  the  fea,  about  916  years  before  the 
Chrijiian  Mra^  which  was  almoft  two  hundred 
years  before  the  building  of  Rome.  The  iituation 
and  fertility  of  this  iiland  were  peculiarly  favour* 

(a)  Eufebius,  in  hU  accoOnt  of  maritime  ftates,  mentioaa 
three  anterior  to  the  Rhodians ;  namely^  the  Cretans,  the  Ly- 
dians,  am!  the  Thracians ;  the  firil  of  wfionfi  flouri(hed  aboOt 
£ve  hundred  years  before  tha  Rhodians,  the  next  two  hundred, 
and  the  lail,  about  eighty  years^    £ufeb.  Chro&icofr.  lib.  t. 

able 
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ible  for  the  purpqfes  of  navigation,  for  it  Kes  in 
the  Mediterranean  fea,   a  few  leagues  from  the 
continent  of  Lejfer  Afta  ;  and  its  wealth  and  ferti- 
lity have  always  been  celebrated  by  the  poets  and 
hiftorians  of  antiquity.     From  thefe  circumftances.   Sec  Ander- 
joined  to  the  aftivity  and  induftry  of  the  people,  it  Coi^mcrcc. 
long  maintained  that  fuperiority  which  it  had  ac- 
quired ;  its  inhabitants  were  rich,  its  alliance  was 
courted,  though,  from  principles- of  policy,  it  ge* 
nerally  obferved  a  ftri&  neutrality.    Notwithftand^- 
ing  this  pacifie  difpofition,  which  commerce  natu- 
rally infpires,  the  Rbodians  at  laft  became  an  objed 
of  jealoufy,  and  were  mod  furioufly  attacked  and 
befieged  by  various  foreign  powers.     But  in  all 
their  wars  they  difcovered  their  great  ftrength  and 
fuperiority  at  fea,  and  conduced  their  enterprifes 
with  fo  much  activity  and  ikill,  as  to  attrad:  the 
admiration  of  their  enemies,  and  the  applaufe  of 
thofe  hi&orians  who  have  given  an  ^account  of  the 
wars  in  which  they  were  engaged.    In  the  Punick   Polybiut, 
wars,  the  Romans  found  the  benefit  of  their  allif    c^L^^l  obt 
ance,  by  the  very  eifencial  fervice  which  they  per«> 
.formed,  in  attacking  the  naval  armaments  of  the 
Carthaginians* 

Wealth  naturally  produces  luxury,  which  gra-  .  ■ 

dually  enervates  the  powers  of  a  flare.  This  was 
the  cafe  with  the  RAo^ian^  \  for  after  maintaining 
their  political  importance  from  the  time  already 
mentioned  till  the  termination  almoft  of  the  Roman 
republic,  they  vifibly  began  to  decline  in  wealth 
and  power,  Ciceroy  in  his  fpeech  on  the  Manilian  CJccro  pro 
law,  obferves,  that  they  were  a  people,  whofe  naval  ^fS^  ^^^"*- 
power  and  difcipline  remained  even  to  the  tinie    '**  ^*^*  ^* 
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of  hi$  memory }  and  Cfcera  expired  widi  the  re^ 

public* 

From  this  fliort  hiftory  it  appears^  tkat  the  R6o^ 
dians  were  very  famous  for  chetr  naral  power  and 
ftrength  :  but  however  refpedable  they  might  be 
on  that  account,  they  were  much  more  iUuftriouSj 
and  obtained  a  much  higher  praife  among  the  na^ 
tions  of  antiquity,  fpr  being  the  fad  legiflators  of 
the  fea,  and  for  promulgating  a  fyftem  of  marine 
jurifprudence,  to  which  even  the  Romans  themfelves 
paid  the  greateft  deference  and  refped,  and  which 
they  adopted  as  the  guide  of  their  conduct  in  naval 
affairs.    Thefe  excellent  laws  not  only  ferved  as  a 
rule  of  condud:  to  the  ancient  maritime  ftates ; 
but,  as  will  appear  from  an  attentive  comparilpn  of 
them,  have  been  the  bafis  of  all  modern  regula« 
tions  refpeding  navigation  and  commerce.     The 
time  at  which  thefe  laws  were  compiled  is  noc 
prccifely  afcertained :  bat  we  may  reafonably  fup« 
pofe,  it  was  about  the  period  when  the  RhofUam^ 
iirft  obtained  the  fovereignty  of  tijie  fea,  wluch  wai^ 
about  916  years  before  the  sera  of  Chriftiamty* 
Seidell's  Ma-    Selden  fays,  that  the  Rbodians  maintained  the  £>-^ 
w^claufum,      vereignty  of  the  feas  23  years;    and  that  their 
10.  f.  5.         laws  were  compiled  in  the  days  of  ysbojkphai^  ^^8( 

of  Judah.  This  opinion  agrees  exaftly  with  th^ 
preceding  calculation;  for  this  king  began  \A% 
reign  about  914  years  before  the  birth  x^Chrifi. 
]IKotwith(landing  this,  it  will  always  remain  ^ 
doubtful  point,  when  they  were  compiled ;  nbr 
perhaps  is  it  very  material  that  it  fhould  be  accn- 
'  rately  afcertained.  It  is  of  more  confequence  to, 
luiow  vhen  they  were  adopted  ty  the  Rmanr  y 

but 
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bat  diat  is  alfo  a  §a£t  involved  ia  fome  obfcurity. 

We  meet  with  no  traces  of  them  in  the  time  of  Schomber^ 

the  republic ;  and  from  the  manner  in  which  Ci-  ^ho^ilan 
Mro  mentions  them  in  the  fpeech  laft  alluded  to.  Laws, 
he  treats  of  thesi  as  iaws^  which  had  gained  the 
admiration  of  the  world,  rather  than  of  fuch  as 
then  made  a  part  of  the  Roman  code.    Selden  fays,  Mare  clau* 
that  they  obtained  a  place  in  the  Roman  law  in  the  ^^^f  ^^  !• 
reign  of  Tiberius  Claudius^  a  conjefture  in  which  *^'  *^'  '  f»* 
he  is  fupported  by  Peckius^  one  of  the  commenta- 
tors on  the  laws  of  Rhodes^  and  by  the  well  known 

charader  of  Tiberius  himfelf,  who  difcovered  the 

greaceft  attention  to  maritime  affairs,  and  gave 

many  fignal  inftances  of  his  attachment  to  Rhode^. 

But  although  thefe  iflanders  were  thus  famous  for  Sueton.  VI« 

their  laws,  we  cannot  difcover  from  the  fr?gmenj«  ^  ^'^f"* 

that  have  come  down  to  our  times^  that  they  had 

the  fmialLeft  idea  of  the  contract  of  infurance ; 
Bpr  is  there  any  tradition  to  induce  us  to  conjec- 
ture, that  they  ever  were  acquainted  with  that 
jno4^  of  fecuripg  their  property.  It  is  true, 
dttt  this  is  npt  a  conclufive  argument ;  becaufe, 
although  no  fuch  contradl  is  mentioned  in  the  frag* 
.mg^ts  which  we  have,  it  by  no  means  follows 
that  It  did  not  form  a  part  of  their  whole 
ijflem,  more  efpecially  as  Emerlgon^  a  very  ce-  Emcrfgon 
l^brated  French  writer,    is  of  opinion,  that  the  J**^*^^  ^^"  ^^'^ 

^  '        :      furanccs^  pre* 

i:eal  laws  of  the  Rbodians  have  never  reached  face,  p«  3. 
OS ;  and  that  the  fragments  which  we  fee,  are 
certainly  apocryphal.  But  aa  thefe.  laws  were 
adopted  by  the  Romans^  it  is  fair  to  conjecture, 
4bat  whether  we  have  the  real  regulations  of  Rhodes 
or  not,  we  fbould  have  the  contra^of  mfurance, 

»  4  if 
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if  It  had  been  known  to  them,  incorporated  with 

the  other  naval  laws  in  the  Imperial  code.     This 

idea  is  countenanced  by  the  contrafl:  of  bottomry, 

which  IS  to  be  found  in  the  fragments  of  the  laws 

'  Leg.  Rhod.     (yi Rhodes y  and  with  which  the  people  of  that  ifland 

{,  2.  art!  1 6.    '^c^^  certainly  acquainted ;  and  in  e?ery  book  of 

Djgeft.  hb.      the' civil  law,  the  contract  denauticofiznore^  de  ufurd 

Cod.'  lib.  4..     maritimdj  alfo  forms  a  confiderable  part.    It  is  not 

P^'  ?^'  K^^^g  ^00  ^r  then  to  prefume,  that,  as  the  Ro* 

mans  adopted  a  contrad  fo  beneficial  to  commerce, 
as  that  of  bottomry,  they  would  not  have  pafled  over 
a  contraft,  of  which  the  influence  is  ftill  more  ex- 
tenfively  ufeful  in  the  promotion  of  navigation  and 
trade,  if  thofe,  from  whom  they  borrowed  their 
•naval  laws,  had  themfelves  been  acquainted  either 
with  it$  nature  or  advantages. 

Having  fetid  thus  much  of  Rhodes  and  its  laws, 

let  us  turn  our  attention  fhortly  to  the  commerce 

of  the  Greeks.     It  is  certainly  trup,  that  comtnercc 

flouriflied  very  much  in  feveral  of  the  (lates  of 

Mpntcrq.         Greece^   particularly  in  Corinth  and  Athens.     The 

ioix"liv!2i.     former  feparated  two  feas,  was  the  key  of  Greece^ 

ch.  7.     "        and  a  city  of  the  utmoft  importance ;    its  trade 

was  extenfive,  having  a  port  to  receive  the  mer- 
chandizes of  AJia,  aixd  another,  thofe  of  Italy  ; 
and  there  have  been  but  few  cities  where  the  works 
of  art  were  carried  to  fo  high  a  degree  of  perfec- 
Tavlor*i  tlon.     Athens  Indeed  was  particularly  famous  for 

^i?ii  LaiRT,       commercial  knowledge  ;  for  their  manufaftures  of 
•   ^    *  all  forts  were  in  high  repute,  and  emulation  was 

'  excited  by  the  public  rewards  and  honours  which 
were  beftowed  upon  thofe  who  attained  to  ^Vcel« 
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leiiee  in  any  of  the  ufeful  arts.    The  attention  of 
ibis  people  to  maritime  affairs,  (for  they  aimed  at 
the  fovereig^ty  of  the  fea  and  obtained  it),  con- 
tributed much  to  their  Ikill  in  navigation.    The  Potter'^pte* 
many  laws  which  they  left  topofterity,  with  regard  y^l"  if^ J^'^o, 
to  imports  and  exports,  and  the  contra£k  of  bargain  83, 84, 167. 
and  faie ;  the  many  privileges  granted  to  the  met* 
cantile  part  of  the  liat^  $  the  appointment  of  ma« 
giftrates,  who  had  the  cognizance  of  controverfies 
that  happened  between  merchants  and  mariners  ; 
the  attention  which  they  paid  to  their  market,  and 
the  many  officers  concerned  in  chat  department^ 
give  us  a  very  favourable  idea  of  their  judgment 
in  the  true  princ^les  of  commerce.    But  notwith« 
Jading  this,  the  Athenians^  bemg  of  a  very  ambi- 
tious difpofuion,  being  more  attentive  to  extend 
their  maritime  poy^er  than  to  enjoy  it,  and  having 
a  government  of  fuch  a  call,  that  the  public  reve- 
nues were  diilributed  among  the  common  people 
fo  be  fquandered  at  their  pleafure,  (a)  did   not 
carry  op  fo  pxtenfive  a  trade  as  might  naturally  be 
expeded  from  the  nmnber  of  their  feamen,  from 
^e  produce  of  their  mines^  from  their  influcnee 

j[a)  From  fevjcral  of  the  orations  vf  Demoflhenei  it  appean* 
tbal  the  poor  were  entitled  to  recelre  from  the  public  ilockt 
as  much  money  as  would  admit  them  to  the  diTerfions  of  the 
theatre ;  and  befides  this,  it  was  made  a  capita)  offence  for  any 
one  to  propofe  the  reftoration  of  the  theatrical  money  to  its 
original  ufes,  Thiscudom  w^  at  length  fo  much  abufed,  that, 
under  pretence  of  theatrical  money,  almoft  all  the  public  fundt 
were  diftributed  among  the  people.  Hencd  the  Athenians  con* 
tnSiti  an  av^rlioo  for  war,  and  fpent  their  time  and  mooty 
|ipon  public  fliewa.  Of  this  enormity  DemoftfaSnes  vehemently 
complains,  and  inveighs  againft  it  with  as  much  warmth  att 
from  the  nature  of  the  law  jufl  mentioned,  he  durft  venture  to 
jjf>.   Sec  the  fiift  and  alfo  the  third  Oiynthian, 

pver 


y  JNTRQDlt/CTIOIf. 

over  the  cities  of  Greece,  and  from  thofe  excellent 

I9WS  and  infti^tion^,  which  have  boea  juft  enib- 

Montefq.  Ef-  jMiatcd;    Their  trade  wa3  almod  e&tirely.  confined 

E-^^^'^'^'    *o  GreAfe  and  to  the  £«w";i^  fea.    From  fuch  of 

jtheir  laws  as  we  have  feen,  and  from  fuch  accounts 
as  we  have  obtained  of  their  naval  hiflory:,  we 
have  not  the  finalleft  reaibn  to  fuppofe,  that  this 
4:elebrated  people  knew  a^y  thing  of  the  contra& 
of  infurance. 

Beawes  Lex  .  8ome  notice  fhould  have  been  taken  before  now 
MtTc.red.  ^  ^  Pbeniciansy  an  ancient  commerdal  and  (^u^ 
$ntrod!p.  3.    'lent  people.    Indeed,  the  height  of  grandeur  to 

4rluch  they  attained  is  a  fufficient  proof  of  the  vaf: 
-refources  of  a  commercial  nation.  Many  writers, 
'both  facred  and  pro£ane,  from  their  florid  and 
^agnificmt  defcriptions,  give  a  vaft  idea  of  their 
wealth  and  power.  I  forbore  to  fpeak  of  them 
'4111 1  ihould  have  occafion  to  mention  one  of  their 
colonies,  >th;Lt  oi  Carthage^  which,  in  opulence  and 
4he  extent  of  her  commerce  and  naval  power, 
^qualledy  if  not  furpaffed,  the  parent  (late  herfelf. 

Whether  either,  or  both,  of  thefe  maritime  powers 

ever  promulgated  any  code  of  naval  law  cannot 

now  be  afcertained :  for  the  former  was  entirely 

Qnint.  Cur-     deftroyed  by  AU^^ander  the  Great ;    and  that   it 

^»"5>^^'4-       might  never  be  reftored,  he  removed  its  marine 

*^*   *  and  commerce  to  Alexandria^  in  which  removal, 

probably  all  its  naval  regulations  might  be  loft, 

Carthage^  on  the  other  hand,  having  long  diT* 

'  fluted  with  R^na  the  empire  of  the  world,  was  at 

laft  obliged  to  yield  to  her  viftorious  rival,  who, 

'even  after  flie  gained  the  vidtory,  retained  fuch  aix 

liatred  to  the  C^rtba^miani^  that  ihe  rooted  out 

every 
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iimj  Teftige^of  th^  jbrmer  greatnefs.    No  tiine» 

howerer,  •or  the  hatred  c^  the  Romans,  can  wholly 

pUhtfate  the  ama^og  accounts  which  have  cata^ 

town  to  us,  of  the  enterprifing  fykkg  aod  Its^ 

nrdeus  voyai^es  of  tbe  Cartkaginiam,  alaioft  ext 

oeeding  the  boundi  >ef  credibirrty.    Tbiu  much  is  Anderfon^i 

ccrtam,  that  they  took  fuch  diftant  voyages,  and  ^^Jje?^^"""*^ 

went  fo  £ur  even  without  the  MedHnranean^  both  introd.  p.  3it 

to  die  Sfftab  and  Norti  of  it,  as  induced  many  3^*  £>U  cd.  ^ 

people  to  fuppofe,  that  they  were  acquainted  widi 

the  ufe  of  the  compafs.    It  is  erident,  however^ 

dttt  they  only  followed  the  coafts.    Befides  die  Montcfq. 

indents  might  ibmetimes  have  performed  fuch  liv-2i.ai.8. 

voyages,  as  would  make  one  inngine  they  had  the 

tfe  of  the  compafs ;  for  if  a  pilot  were  bi  frons 

ind,  and  during  his  Toyage  had  fuch  fetene  we^* 

iher  diat  in  the  night  he  conk!  always  bt  the 

Itolarfor,  and  in  the  day,  the  rifing  and  the  iet«  , 

4bg  fun,  he  ibight  rejgUlate  hfe  eouffe  by  them, 

IMsariy  as  we  do  now  ^  the  eomp^.    This  h«M^ 

tvermuft  be  a  fbrtuit^ui  pale^ -atid  Qo(  h  regular 

Iplaa  of  navigation,  (/of) 

(«]  W)iat  I  h»re  jkid  in  the  t«St*hai  bcca  fyppQkdhjSo^ie 
pA  io  do  fuficknt  juilice  to  the  commercial  and  eBterprifing 
^int  of  the  FhenicianS|  who  are  faid  to  have  Tifited  Britain 
iknit  "900'years  befoteGirift^.  I  have  abeady  admitted  tic 
fbidft  iScvedftle  voyages  Wbioli  AsffaAami^  botss  is  at 
^i|Bdo|ib(edI/  trrne^  that  they  wefc  wwequakted  with  the 
fnrincr'^  compa£b  the  honour  of  difcovering  which  was .  ie« 
fcnred  for  kter  times,  thej  muftj  in  moft  cafes,  have  followed 
Ue  Cdafts.  Nor  does  their  vifitiog  Britain  militate  againft  this 
ttea;  fer  by.  attending  to  tbe-fituation  of^hd  two  placet,  the 
-vo^rage  night  haire  .bora  perfenoed*  though  so  doubt  very  K« 
^waOyi  vri^out  once  lofing  ^ght  of  land. 

From 
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From  a  flight  attention  to  the  cbmmerdal  and 
maritime  hiftory  of  the  Romans^  tt  will  appear  tbae 
they  were  as  great  ftrangers  to  the  contrad  of  inv 
furanccy  as  any  of  thofe  people,  of  whom  BHicb 
has  been  already  faid.  It  feems  to  be  univerfally: 
agreed  chat  the  Romans  wtfre  never  very  con» 
fpicuou$  a.s  a  maritime  power^  considered  eithev 
Montefq.  ^^  ^  commercial  or  warlike  poioc  of  view.  In  the 
|iv»  21.  ch.  9«  latter  cafe  they  relied  chiefly  on  their  land  forces^ 

who  were  difciplined  to  ftand  always  firm  and  unf 
daunted  $  and  till  towards  the  latter  age  of  the  re^ 
pid)lic,  when  we  read  of  ibme  wonderful  nav4l 
exertions,  they  do  not  feem  to  haye  poffeffcd  an j 
thing  of  a  marine  eftablifliment.  They  pey^r  wer^ 
liiftinguifhed  by  a  jealoufy  for  trade,  and  eyeia 
when  they  attained  Cartbagty  they  did  it  as  a  rival 
Fcrgttlbn't  §og  empire,  and.  apt  for  comiperc^.  Ic  is  recorded 
f^.^00.  ^1  hiftorians,  that  till  the  firft  Punici  war,  up^ 

wards  of  400  yean  affer  (h;.  building  of  the  cify^ 
.the  Romans  were  fo  entirely  ignorant  «|f  (hip  build,- 
ing,  that  thfsy  took  for  a  model  a  Cartbaginiap^ 
galley,  which  had  been  accicjently  i(ran4e4 '  ^t 
Mejjina^  Carthage^  it  mud  be  obferved,  was  at 
that  time  in  her  zenith  of  power  and  great nefs  \ 
and  yet  from  the  model  of  one  of  her  gallics, 
the  Romans  were  abl^  in  fixty  days  from  this  timp 
the  timber  was  cut  down,  to  fit  out  and  man  for 
fea,  one  hundred  gallies,  of  five  tiers,  and  twenty 
of  three  tiers  of  oars.  Such  yrere  the  ihips  of  the 
&mous  Carthago.  The  fpirit  of  the  people  of  Rome 
was  entirely  averfe  from  commerce}  and  fully 
'  juftifies  what  was  (aid  by  a  celebrated  Roman  hifto- 
Salluil.  Cati-  rian,  **y^  q^ifju^  hoftemferire^  murum  adfcendere^ 
lina,  cap.  7.     f c  conffki^  du^  tale focims faccTrtf  froperabat ;  fo^ 

**  divitias^ 
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^  dhitiasj  earn  bonamfamamy  magnamque  nobilktUem 
"  fvUtham.'*    Thefe  exploits  were  the  only  glory 
KizRoman^  no  employ  meat  was  deemed  honour* 
able  but  the  plough  and  the  fword,  and  every  fpe* 
6s$  of  gain  was  deemed  difgracefiil  to  thofe  of 
Patrician  rank.    But  it  was  from  the  conftitution  LtTy^lib.  ai. 
of  the  government,  that  individuals  w^re  poffefled  ^^P*^3* 
of  this  warlike  fpirit,  fo  contrary  to  that  which 
leads  to  eminence  in  commercial  purfuits.    The  Taylor's  O^ 
call  of  their  civil  government  was  of  a  military  ^     *^*  ^ 
nature ;  and  for  a  confiderable  time^  the  civil  an4 
military  officer  was  the  fiimc  perfon ;  he  diftributed 
juftice  in  Rome<^  and  commanded  their  legions  in 
the  field,  till  the  vail  increafe  of  their  empire,  and 
the  multiplicity  of  civil  buiinefs,  occaiioned  a  fepa« 
ration.    The  natural  confequence  of  this  was,  that 
no  man  who  was  not  of  the  profeffion  of  his  coun- 
try,  was  much  efleemed  at  Rome ;  and  accordingly 
we  find  that  traders  and  mechanics  were  inc24>able 
offucceeding  to  any  public  honours*    Nay,  fo  far 
va$  commerce  from  being  encouraged  at  Romef 
that  it  was  deemed  prejudicial  to  the  ftate.    The  Taylor,  49^ 
Romans,  by  humanity,  terror,  triutbphs,  tributes^ 
and  taxes,  which  they  impofed  on  the  conquered 
countries,  increafed  the  riches  of  their  city.     Laws 
were  pafled   to  prevent  the  exportation  of  their 
gold ;  the  reafon  of  which  feems  to  be,  that  it  car* 
lied  away  their  money  and  brought  them  nothing 
in  return  but  luxury,  the  bane  of  virtue,  and  de« 
ftnidion  of  empire.    Could  it  be  expeded,  iays  CtTil  Law, 
Do&or  Taylor  J  that  a  people  of  foldiers,  whofe  ^^^' 
tiade  was  their  fword,  and  whofe  fword  fupplied 
all  the  advantages  of  trade ;  who  brought  the  trea- 
fures  of  the  world  into  thdr  exchequer,  without 
t  exporting 


sir  1  N  T  R  O  D  U  C  T  I  O  K. 

exporting  any  thiii^  bat  their  own  peifonal  bnu 
Tery ;  who  raifed  the  publick  tev^nues^  oot  by  the 
culture  of  Italy ^  but  by  the  tributes  of  provinces  ; 
who  had  Rotfx  for  thdr  maniion,  and  the  world 
for  their  farm ;  fhould  have  leifure  to  fet  forward 
the  articles  of  commerce,  or  be  likely  to  pay  any 
regard  to  the  charafter  of  its  profcffors  ?  The 
terms  of  defiance,  upon  which  they  lived  with  all 
'  mankind,  in  confequence  of  this  martial  fpirit, 
would  have  prevented  all  the  good  effe&s  of  com« 
merce,  had  their  difpofition  allowed  them  to  pur- 
fue  it.  That  rcftlcfs  fpirit,  which  kept  their  ar^ 
mies  on  foot,  and  their /fwords  in  thdr  hands, 
for  a  fucceffion  of  centuries,  was  fatal  to  fadories 
and  correfpondence.     The  world  was  in  arms; 

tnd  infurances  and  under- writing  were  but  a  dead 
letter.  This  is  very  nearly  a  true  reprefentation 
of  the  cafe,  fi>r  it  is  certaia  that  not  one  law  wai 
made  in  favour  of  commerce,  in  the  time  of  the 
commonwealth;  on  the  contrary,  it  was  greatly 
difcouraged  as  introdudory  of  luxury,  which  wa< 
foppofed  not  to  be  compatible  with  the  feverity  of 
their  manners.  It  is  alfo  no  lefs  true  than  fingular, 
that  a  people  who  were  fo  well  acquainted  with 
th^  true  principles  of  natural  reafon  and  juftice, 
who  applied  thofe  principles  with  fo  much  propriety 
to  the  various  wants  and  neceflities  of  human  fo- 
ciety,  and  who  had  the  honour  of  eftablifhing  a 
fyftem  of  law,  which  has  been  adopted  as  the  rule 
of  adion  by  die  greateft  part  of  Eurcpe,  and  which 
continues  to .  be  fo  even  at  the  prefent  day,  never 
attempted  to  introduce  any  plan  of  marine  juriC^ 
Schomberg't  |>rudence.  Nay,  this  idea  is  carried  farther  by 
cn^IhJ S    ^^^^  ^^^^5*  ^^^  declare,  and  I  believe  with 

diao  laws.  truth. 
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tmth,  at  lead  we  can  difcover  nothing  to  die  coti" 
trary,  that  the  Romans  did  not  even  take  the  paint 
to  digefl  the  materials  which  they  had  borrowed  ; 
and  that  whilft  they  carried  every  other  bramcfa  of 
hw  to  the  highefl:  pitch  of  accuracy  and  refine- 
ment, they  were  content  to  ftand  indebted  to  one 
of  thdr  own.  provinces  both  for  the  form  and  mat- 
ter of  thdr  maritime  code. 

The  Romans  J  it  is  tniet  after  the  firft  Punick  war^ 
coaftantly  maintained  a  fleet ;  but  long  after  that 
dme,  even  in  the  year  of  the  city  563,  it  was  ob« 
fared  of  them,  that  they  were  very  unfkilful  in 
the  art  of  navigation.  One  of  their  own  hiflo*  Polybiui^ 
rians,  who  flourifhed  at  the  time  of  the  fecond 
Ftauck  war,  and  who  was  tutor  to  the  great  Scipio^ 
juilly  remarks,  that  at  no  period  did  they  ever 
make  any  figure  at  fea  as  a  commercial  power* 
Even  when  they  arrived  at  their  highefl:  perfeftion 
ia  naval  ikHl^  their  fleets  were  never  employed  for 
the  purpofes  of  trade,  in  the  difcovery  of  new 
ftates,  or  ellabliihing  commercial  intercourfe  with 
thofe  they  already  knew.    The  greateft  extent  of  ' 

thdr  commerce  was  to  bring  to  )he  market  of 
Rme  that  corn,  which  they  colleded  in  the  va« 
nous  granaries  of  Sicily^  Africa^  and  Egypt.  Upon 
lU  other  occafions  the  bufinefs  of  their  fleet  was  to 
overawe  the  conquered,  and  to  tranfport  to  Rome 
the  fpoils  of  ruined  provinces.    In  fuch  a  ftate  of  1 

commerce,  it  is  impoflible  that  infurances  could 
exift;  and  we  have  already  quoted  the  opinion  ^J'^^"^^^^ 
of  a  refpedable  author  to  Ihew  that  they  were 
unknown, 

■ 
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There  are  feveral  reafons  applicable  t6  all  tli^* 
ancient  maridme  powers^  vhich  feem  to  prove  tor . 
demonftration,  that  infurances  were  not  in  ufe^ 
We  have  feen,  that  infurance&  are  only  introduced 

vherc  commerce  is  widely  extended.  The  com« 
merce  of  the  ancients^  compared  with  moderit 
times,  could  not  be  very  confiderable,  as  it  was 
chiefly  confined  within  the  Mediterranean^  Egean^ 
and  Euxine  feas ;  to  which  they  were  compelled 
J^^*.^^^"^  more  from  neceffity  than  inclination-  ,  Carthage  iit 

all  her  glory  had  not  arrived  at  any  great  degree 
of  perfedion  in  the  art  of  ihip  building.  Veflfels 
of  the  bed  conftrudion  at  that  time  could  only  be 
navigated  with  oars^  or  when  they  had  a  fair  wind 
on  a  fniooth  fea:  they  might  be  built  of  green 
timber ;  and  in  cafe  of  a  ftorm>  could  run  afhoret 
under  any  covcr^  or  upon  any  beach  that  was  free 
from  rocks :  in  ihort,  they  were  merely  gallies,  and 
were  managecl  with  the  greater  difficulty  oh  account 
of  the  pofition  of  the  fails^  and  the  itiode  of  rigging- 
pra£lifed  in  thofe  days.  This  could  not  fail  oi^ 
proving  a  confiderable  obftacle  to  the  extenfibn  o^ 
commerce.  But  when  we  confider,  in  addition  to 
the  bad  conflrudion  of  their  {hips>  that  the  an- 
cients were  utterly  ignorant  of  that  unerring  guide, 

the  mariner's  compafs,  (the  honour  of  inventing 
which  was  referved  for  more  modem  times),  by  rea- 
fon  of  which  they  durft  not  venture  out  of  fight  of 
land,  for  fear  of  being  overtaken  by  tempefts,  and 
being  left  at  large  in  the  boundlefs  ocean,  their 
commerce  could  not  have  been  great;  although 
we  are  even  led  to  admire  the  progrefs  which  they 
made  in  commercial  affairs.  It  is  true,  that  many 
diftant  naval  expeditions  were  made  under  all  thefe 

difadvantages^ 
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ttlfadvantages,  which  often  proved  fatal  to  the  ad* 
Venturers,  (a)  Thefe  expeditions,  howevisr,  could 
add  little  or  nothing  to  their  maritime  or  geogra- 
phical fkill,  in  which  the  ancients  were  certainly 
very  deficient,  on  account  of  the  neceffity  they 
Were  always  under  of  coafting  the  fhores,  for 
Want  of  a  better  guide ;  and  indeed,  the  fhores  Montefq. 
were  the  only  cotn^afs.  Thefe  obfervdtions  are  not  ^°^'  "*  ^^  ^ 
Intended  to  detrafk  from  that  merit,  which  has 
been  already  allowed  to  the  ancients  for  their  naval 
exertions ;  becaufe  they  are  founded  inefely  oti  a 
fcomparifon  of  their  powers  and  knowledge  in 
thofc  arts  with  the  improvements  of  the  moderns^ 
and  are  adduced  to  fhew  that,  under  fUch  difad- 
Tantages  and  obftacles  to  the  extenflon  of  their 
trade  and  commerce,  it  was  inlpofTible  that  infur^ 
ances  could  be  at  all  knbwn  to  the  ancient 
iorld.  (*) 

M.  Emerigvn  agrees,  that  the  cohtra£k  of  infur-  Preface  to  hli 
ance,  as  it  is  underftood  at  this  day,  was  not  in  ufe  ^  *  *'  ^' 
amongft  the  Romans  j  but  he  thinks  he  difcovers 
fome  traces  of  it  in  the  hiftory  df  that  peopld* 
The  firll  inftance  given  by  this  learned  writer  is  thisj 
that  about  the  time  of  the  fecond  Punkk  war,  thbfe 
iho  had  undertaken  to  fupply  the  troops  iti  Spain 
*ith  provlfions  and  military  flores,  made  it  a  pre- 
tious  condition  that  the  republic  fhould  be  at  the 
hazard  of  exporting  them^  according  to  the  words 

(a)  Huet>  bifhop  of  Avranches,  in  bis  Tcry  inftniftive  and 
CBtertaiDiDg  treatife  on  the  commerce  and  navigation  of  the 
•ncienu,  has  with  infinite  labour  and  accuracy  colleded  the  moil    ' 
itmarkable  fadt  on  this  head.     Ch.  8. 

{h)  Sec  note  ^f)  page  lo* 

c  of 


xvni 


INTRODUCTION. 


T  . ,    ,.|  of  Livy^  ''  Ut  qua  in  naves  impofuiffent^  ab  hcjiium^ 

cap.  49.  **  tcmpejiatfve    viy    publico  periculo   ejfent**     But 

with  ail  deference  to  fo  great  a  name,  this  feems 
to  bear  no  refemblancc  to  the  contraft  of  infurance; 
for  it  is  nothing  more  than  every  well  regulated 
ftate  is  bound  to  do  by  the  ties  of  natural  juftice. 
It  is  equitable  and  right,  that  thofe,  who  in  times 
of  public  danger,  appropriate  their  private  wealth 
to  the  advancement  of  the  public  fervice,  fhould 
be  reimburfed  from  the  purfe  of  the  ftate  for  the 
private  lofles  they  may  fuftain.     This  indeed  is  the 
rule  of  conduct  between  man  and  man  :  for  when 
one  man  pur  chafes  goods  of  another  to  be  fent 
ajbroad,  was  it  ever  fuppofed  that  the  feller  was  to 
run  the  rifk  of  the  voyage ;  or  that  if  the  goods 
periflied,  he  was  never  to  be  paid  ?  If  fuch  a  doc- 
trine were  to  prevail  in  any  country,  the  ftate  could 
only  be  fupplied  with  necefTaries  in  time  of  war,  by 
means  of  extortion,  rapine,'  and  violence. 

Tniitc  cks  Another  iriftance  given  by  Emeri^on  is  a  ftory^ 

Affur.iot.cit.   -y^hich  ^e  f^n^j  recorded  by  Livy^  of  fome  men  who 

25.  cap.  3.      were  charged  with  the  care  of  exporting  provifions 

for  the  army,  and  who,  quia  publicum  periculum  erat 
a  vi  tempejlatis  in  lis,  qua  portarentur  ad  exercitusy 
endeavoured  by  fraud  to  deftroy  the  fliip,  and 
then  told  the  direftors  of  the  ftate,  that  many  very. 
valuable  articles  were  on  board  ;  whereas  they  had 
taken  care  to  fend  out  very  old,  rotten  fliips,  in 
which  were  a  few  commodities,  and  thofe  of 
fmall  value.  That  part  of  this  ftory  which  is  ma- 
terial to  the  prefent  enquiry,  has  already  met  with' 
an^anfwer  in  what  was  faid  upon  tlie  laft  quotation  ; 
and  the  propriety  of  a  government's  indemnifying/ 

•        thofe 
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mote  who  might  fuffer  m  the  public  fervice,  is  not 
ii  all  altered  by  the  tnifconduft  of  fome  indivi- 
duals. (4) 

The  next  inftance  is  from  one  of  Cicero^  epiftles,    Epiftolce  ad 
And  IS  of  a  different  nature  from  thofe  lafl:  mention-   y^^'^'^""^^.'. 

lib.  2i  epilti 

cd;  becaufe  here  Cicero  feeras  to  wifli  that  the  pro-    17. 
perty  in  queftion  fliould  be  fecured,  not  only  for 
himfelf,  but  alfo  for  the  people  of  Rome.     Cicero^ 
having  gsuned  a  victory  in  Cilicia,  and  the  civil  war 

between  Ca/ar  and  Pompey  being  then  a  mattet  al-    Fergufon's 
moft  unavoidable,  wrote  to  Caninius  Sallujiius  at    hiih  of  the 
Laodiceuy   in  which  letter  he  ufes   thefe  words  :    ^^^g™ V  ^^|  - 
**  Laodicea  me  frades  accepturum  arhitror  omnis  pe» 
*'  cuniapublicay  ut  et  mi/ji  et  populo  cautum fit  fine  vec^ 
"  iura periculo.^^  From  this  paflage  it  is  inferred  that 
CiciTQ  alludes  to  an  infurance.     I  own,  from  the 
meaning  of  the  vrordpfadcs^  and  froni  thefituation 
of  affairs  at  Rome^  it  feems  as  if  Cicero  wiflied  ra- 
ther to  find  fome  fecure  and  fubftantial  perfon  at 
Laodicea,  in  whofe  care  and  cuftody  he  might  leave 
this  money  till  mpr^  peaceable  times;  and  it  is  " 
very  unlikely  that  in  fuch  a  troublefome  conjunfturc 
he  fliould  be  defirous  of  bringing  a  great  treafure 
to  the  fcene  of  faftion  and  confufion,  efpecially  as, 
in  a  letter  to  his  friend  Aiticusy  he  declares  himfelf  Cicero  zA 

1    r  1  i_    ^    1'  C  J     rL    1         Atticiim,  libi 

at  a  great  lols  to  know  what  line  or  conduct  he    -y.  epill.  i. 
ought  to  purfue*     But  even  if  he  wiflied  to  bring  it 

[a)  It  bas  been  truly  obfervcd  by  Mr.  Millar,  that  in  thefe    Millar  on  In- 
foftanccs  from  the  Roman  hiftorians,  no  meniion  is  made  of  a    furances* 
premium  paid  by  the  merchant  for  the  hazard  undertaken  ;  and 
that  they  are  rather  to  be  eonfidered  as  examples  of  a  botmty 
©ffcreJ  by  the  publlck,  than  of  a  mutual  contradt." 

'  c  d  to 
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to  Romey  the  mode  he  propofed  feems  more  like  the 
modern  bill  of  eicchange,  than  a  policy  of  infur** 
ance.  (ti)  Befides,  unlefs  this  fpecies  of  contraft 
was  at  that  time  tolerably  well  underftood,  Sallu/ly 
the  pcrfon  to  whom  he  ^Tote,  would  have  found 
confiderable  difficulty  in  comprehending  his  mean-* 
ing  from  the  fingle  fentence  in  his  letter  which  has  . 
been  mentioned  ;  and  if  it  were  well  known,  is  it 
poflible  to  fuppofe  it  would  not  have  obtained  a 
place  in  their  code  of  laws  ? 

Mo!i(>r,  But  the  paflage  upon  which  thofc^^  who  contend 

*^  ^"^'  for  the  antiquity  of  this  branch  of  commerce,  have 

chiefly  relied,  is  one  to  be  found  in  Stieioniusy  in  the 
eighteenth  chapter  of  his  life  of  Tiberius  Claudius^ 
the  fifth  emperor  of  Rome.  *'  Negotiatoribtu  certa 
*'  lucra  propofuity  fufcepto  infe  damnoyji  cui  quidpef 
**  tempejlates  accidljfet.^*  This  fentence  wholly  uncon- 
nected feems  to  convey  fucb  an  idea }  but  we  mud 
attend  to  the  contesbt  in  order  to  underftand  it. 
This  relates  merely  to  the  corn  trade  \  for  as  thr 
Roman  territory  was  not  fufBcient  tc^  fupply  enough 
for  the  eonfumption  of  the  city,  it  became  abfo- 
lutely  neceffary  to  give  great  encouragement  16  this 
branch  of  commerce ;  nay  it  was  a  political,  not  a 
mercantile  concern,  for  the  very  exiftencc  of  the 

• 

(ii)  Since  I  pub]i(hed  the  Grfl  edition  of  this  work  I  have  looked 
into  Melmoth's  tranflation  of  Cicero's  epiftles;  and  I  am  happy  to 
find  that,  without  knowing  I  had  fiich  an  authority,  I  have  put  the 
fame  fcnfc  upon  this  pafTagc  which  that  elegant  tranflator  had 
done  before  me.  The  whole  fentence  is  tranflatcd  thus  :  "  I  pur-* 
«*  pofc  to  leave  the  money  at  Laodicea,  which  ihallarife  from  the 
•*  falc  of  thofc  fpoils,  and  fo  take  fecurity  for  its  being  paid  ia 
•'  Rome  :  in  order  to  avoid  the  hazard  both  to  myfclf  and  thf 
'*  cojAmonwealth  of  conveying  it  in  fpecie.'* 

a  empire 
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emjnre  depended  upon  it.    It  was  this  circumflancc 
which  induced  the  emperor  to  pay  fuch  regard  to 
this  branch  of  trade,  to  propofe  bounties,  and  to 
confer  certain  privileges,  the  certa  lucra^  of  which 
Suetonius  fpeaks,  upon  thofe  who  would  venture  out 
to  fea  for  the  public  fcrvice  in  the  midft  of  winter. 
Dr.  Taylor  tells  us,  that  a  private  confideration  alfo   Ciun  Law, 
had  fome  weight  with  Claudius  upon  this  occafion  ;    ^'  ^^^' 
for  that  once,  in  a  great  fcarcity  of  provifions,  he 
was  attacked  in  the  forum  by  the  populace,  and  fo 
difagreeably  treated  with  abufe,  and  crufts  of  ftale 
bread,  that  he  with  great  difficulty  efcaped  through 
fome  private  paffage ;  from  which  time  he  made  it 
his  great  care  and  concern  to  get  corn  imported, 
even  ia  the  winter.    As  to  the  rilk  which  Suetonius 
lays  the  emperor  took  upon  himfelf,  •  it  is  to  be  ob- 
ferved,  that  although  the  fhips  were  private  pro- 
perty, yet  they  would  not  have  gone  to  fea  in  the 
dangerous  feafons  they  did,  had  it  not  been  for  the 
public  fervice,  and  to  provide  provifions  for  the  ufe 
of  the  whole  city.     This  being  the  cafe,  we  have 
already  ihewn,  that  it  would  be  contrary  to  the  firft 
principles  of  juftice  and  equity,  and  to  the  praftice 

followed  at  this  day  by  all  governments  which  are 
founded  on  juft  principles,  to  allow  fuch  loffes  to 
fall  upon  individuals,  (a)  From  what  has  been  faid 
it  appears  evident,  that  the  Romans  had  no  know- 
ledge of  infurances;  in  addition  to  which  both  Gro*  Grotius  de 
tius  zad  Bynkerjhoek  h^ivt  exprefsly  declared,  that  ib^^^^ca'^'iJ. 

f.  3. 

(a)  The  obfcrrations  here  made  feem,  upon  examination,  to   Bynk.  quseft. 
be  agreeable  to  the  Ideas  of  Dr.  Taylor,  the  preildent  Monief^  Juris  PubHci, 
y««r,  and  Mr.  Scbomherg,  upon  the  fame  fubjed.     See  alfo  the  hh,  i.cap.aft 
•pinion  of  a  learned  civilian,  Langenbcck  of  Hamburgh,  in  Ma^ 
pt^%  LSzY  OQ  Infurances.    Vol.  i.  p.  1  • 

c  3  among 
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;imong  the  ancients  this  contraft  was  unknown  \ 
the  latter  of  whom  ufcs  thefe  expreffions :  *"*  Adeq 
**  tamen  Hie  contraElus  olimfuH  incognitusy  ut  nee  nOt 
**  m:n  ejits^  nee  rem  ipfani  injure  Roaiano  depreben* 
«  dasr  (a) 

But  to  whatever  degree  of  excellence  the  Romans 
^ittained  either  in  literature,  commerce,  or  any  of 
,         the  refined  arts,  they  all  vifibly  declined  when  the 
Roman  empire  was  over-run  by  the  barbarians  ;  or,  . 

perhaps  it  may  be  faid  with  greater  propriety,  that  , 
they  were  over-whelmed  and  loft  with  that  power 
which  had  raifed  them  to  be  the  objeft  of  public 
attention  and  notife.  For  in  times  of  public  ruia 
and  defolation,  when  war  rears  its  ftandard,  lays 
wafte  cities,  and  tramples  on  the  nobleft  improve- 
ments, it  i$  impofl^ble  for  commerce  to  hold  its  fta- 

(a)  By  a  late  work   of  M.  De  Pawwy  entitled  Recherches 
fhilofopklques  fur  les  G'recsy  it  is  man ife ft  that  the  Athenians  were 
well  acquainted  with  the  nature  of  bills  of  exchange  ;  and  this 
learned  foreigner  feems  tq  think  it  a  matter  of  uncertainty  whe- 
ther the  infupnces  of  fliips  was  cytr  praclifcd  among  ;hem  ;  but 
he  fays  It  is  clear  that  barratry  was  not  unknown  to  thcxn*     I 
am  inclined,  however,  to  think  with  Grotius  and  Bynkerjhotl, 
that  this  contradl  was  as  much  unknown  to  that  great  people 
^  to  the  reft  of  the  anciept  >^'orld.  If  this  had  not  been  the  cafe. 
can  it  be  fuppofcd  that  we  fhould  find  no  trace  of  it  in  their  hif« 
toiy,  the  fpeechcs  of  their  orators,  or  their  laws  ?  Is  it  not  at 
likely  to  have  been  mentioned  as  bills  of  exchange  ;  and  parti- 
f:ularly  whcq  barratry  wcis  mentioned,  if  this  contradl  had  had 
an  exiftence,  would  it  not. have  been  (latedi  on  whom  the  lof* 
■was  to  fall  ?     Befides,  the  inftance  given  cf  barratry  by  M.  De 
Pauzu  is  not  what  wc  call  barratry  in  England  \  for  the  cafe 
put  is  a  cafe  of  fraud  committed  by  the  owners,  who,  by  the 
law  of  England f  cannot  commit  barratry,  'w/jirh  is  a  criminal  a& 
tf  the  captain^  to  the  prejudice  of  his  atvners,  and  'without  their  pri^ 
vity  ar  conftnt. 
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don,  or  to  flourilh  in  the  midft  of  contention  and 
tumult. 

It  is  the  obfervation  of  a  profound  modern  hifto-  Hiraic 
rian,  that  there  is  an  ultimate  point  of  depreffion,  as 
well  as  of  exaltation,  from  which  human  affairs  na- 
turally return  in  a  contrary  progrefs,  and  beyond 
which  they  feldom  pafs  in  their  advancement  or  de- 
cline. This  was  the  cafe  with  refpeft  to  commerce. 
When  the  repeated  incurfions  of  the  BJii  barians 
h^d  ravaged  th^  Roman  empire,  and  had  checked 
every  liberal  improvement,  fome  people,  forced  by 
neceffity,  or  led  by  inclination,  took  Ihelter  in  a  few 
marfhy  iflands  that  lay  near  the  coafl:  of  haly^  and 
which  would  never  have  been  thought  worth  inha- 
biting in  time  of  peace.  This  happened  in  the  fixth 
century ;  and  at  the  firft  fettling  of  thefe  wanderers, 
they  had  certainly  no  other  objeft  in  view,  than 
that  of  living  in  a  tolerable  degree  of  fecurity  from 

their  enemies,  and  of  procuring  a  moderate  fub« 
(iilence.     As  thefe  iflands  were  divided  from  each 
other  by  narrow  channels,  and  thofe  channels  were 
fo  encumbered  by  fliallows,  that  it  was  impoifible 
for  ftfangers  to  navigate  them,  they  found  that  fe-   Anderfon's 
curfty  which  they  wiflied  ;  and  by  uniting  among   commerce 
thcmfelves  for  the  fake  of  improving  their  condi^   fol.  voU  \. 
tio|i,  they  became  in  the  eighth  century  a  well   P'  ^9*  ^°* 
cftabliflied  republic.     This,  though  it  may  appear 
ftrange,  was  the  origin  of  the  famous  republic  of 
Venice^   which  foon  became  a  great  commercial 
power;  for,    from   the   firft   moment  that   thofe 
people  took  pofleffion  of  the  iflands,  neceflity  made 
them  extremely  attentive  to  commerce  j  the  firft  be- 
ginning of  which  was  naturally  fifliing.     Next  to 

c  4  fifliing. 
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fiihingi  they  b^gan  to  trade  in  fait,  many  pits  of 
which  were  difcovered  in  their  own  iflands  ;  and  at 
lafl  their  city  gradually  became  the  magazine  for 
the  merchandize  of  the  neighbouring  continent  on 
all  fides,  and  they  themf(?lves  the  general  carriers 
of  Europe.  Thus  to  the  people  of  Italy,  and  tq 
thofe  of  Venice  and  Genoa  in  particular,  we  are  to 
attribute  the  re-eftablifhment  of  commerce.  Of 
the  caufes  which  contributed  to  its  revival,  it  re- 
mains to  fpeak. 

Various  caufes  concurred  to  revive  the  fpirit  of 
commerce,  and  to  renew,  in  fome  degree,  that  in- 
tercourfe  between  nations,  which,  during  the  period 
of  Gothic  ignoratice  and  barbarity,  had  been  much 
interrupted.  The  religious  wars  of  the  eleventh 
century,  called  the  Crufades,  by  leading  many  froni 
every  part  of  Europe  into  JJiay  opened  an  extepfive 
communication  between  the  Ead  s^nd  Weft ;  an4 
^though  the  avowed  purpofe  of  thefe  expeditions 
was  conqueft,  apd  not  commerce ;  though  the  iflfue 
of  them  proved  as  unfortunate,  as  the  motives  of 
undertaking  them  were  wild  and  enthufiaftic,  ye( 
their  commercial  eifeds  were  beneficial  and  lafting. 
For  the  firft  armies,  which  ranged  themfelves  un- 
der the  banner  of  the  Crofs,  having  been  lecj 
through  a  vaft  extent  of  country,  and  having  fuf- 
fered  fo  much  from  the  length  of  their  march,  and 

the  barbarifm  and  inhofpitality  of  the  people  inha? 
biting  thofe  countries  through  which  they  travel- 
led, others  were  deterred  fronx  taking  the  fame 
Robertfon'i     courfe ;  and  chofe  rather  to  go  by  fea,  than  en- 
View  of  So-     counter  fo  many  hardfhips.    Venice,  Genoa,  and  Pfja^ 
ewty,    c.      funxHhed  the  tranfports  to  conyey  the  troops :  and 
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It  is  reported,  that  the  fuini  were  imme&fe  which 
they  received  merely  for  freight.    Befide8thi$>  the. 
Crufaders  contra&ed  with  them,  for  fupplies  of  mi-- 
litary  (lores  and  provi/ions ;    their  fleets  hovered 
on  rhe  coaft ;    and  by  fupplying  the  army  with 
whatever  was  wanting,  they  engrofled  all  the  ad«^ 
vantages  arifmg  from  this  branch  of  conHnerce*  ' 
Thefe  ftates  were  alfo  benefited,  by  the  fuccefs 
which  attended  the  arms  of  thefc  religious  and  en« 
thufiaftic  heroes }    for  there  are  charters  yet  ex* 
tant,  containing  grants  to  the  Venetians,  Pifaru^  and 
Genoe/e,  of  great  privileges  in  the  various   fettle- 
picnts,  which  the  Chriftians  had  gained  in  ^^r. 
When  the  Crufaders  feized  Cen/lantinople,  the  Vene-' 
tiansy  who  had  planned  the  enterprise,  transferred  * 
to  their  own  State  many  of  the  valuable  branches 
of  commerce,  which  had  formerly  centered  in  Cen-' 
ftanthiofle.     Another  great  caufe  of  the  revival  of 
commerce,   was   the  invention  of  the  Mariner's 
Compais,   iwhich,  by  rendering  navigation  more 
fecure  as  well  as  more  adventurous,  facilitated  the 
communications    between    remote   nations^,   and  ' 
brought  them  nearer  to  each  other.    The  honour  HuH 
of  this  invention,  fo  beflefieial  to  mankind,  has  T^^^^^  ^^ 
been  claimed  by  the  French  ;  and  their  claim  has  des  Anciens, 
been  allowed  by  feveral  authors,  and  maintained  by  ^v^  ^^: 
a  celebrated  writer  of  their  own.     In  this  opinion  Hiftory'  of 
perhaps  n^onal  partiality  may  ^  have  fome  weight.  Commerce, 
^foft  authors,  however,  agree  th^kt  the  inv^lor  was  ^^^  ^^^ 
fiavio  de  Gioi(f^a  oatiYe.  Qf  ^maifi^  an  ancient  com<^ 
merdal  cif  y  in  the  kingdom  of  Naples*  (a) 

It 

(a)  It  appears  from  jtnderjhn^  that  iqme.peofJc  had  fup*  Anderfon'i 
pofed  that  the  conqueflf  pf  Ciarkm^gm^in  Itafyt  towards  the  iiitrod, 
fad  of  the  8th  ^entury,  and  b\^  fubfcq\|cot  cftablifhmcnt  of  fol.edit.p.  7. 

Chriftianity 
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It  is  evident,  that  almoft  all  the  commerce  of 
Europe^  in  thofe  days,  centered  amongft  the  Italians. 
As  they  at  that,  time  carried  on  and  eftabliflied  a 
regular  trade  with  the  Eaft  in  the  ports  of  Egypt^ 
and  drew  from  thence  all  the  rich  produce  of  7;^- 
dia ;  it  is  reafonable  to  fuppofe,  that,  in  order  to 
fupport  fo  extenfive  a  commerce,  thefe  induftrious 
and  ingenious  people  were  the  firft  who  introduced 
infurances  into  the  fyftem  of  mercantile  affairs.  It 
is  true,  there  is  no  dire£t  authority  to  warrant  a 
pofitive  sJTertion,  that  they  were  the  inventors  of 
this  kind  of  cont'rafl; :  but  it  is  certain,  that  the 
knowledge  of  it  came  with  them  into  the  different 
maritime  dates,  in  which  parties  of  them  fettled  ; 

and  when  it  is  admitted  that  they  were  the  carriers, 
manufacturers,  and  bankers  of  Europe^  ic  is  proba- 
ble that  they  alfo  led  the  way  to  the  eftablilhmeut 
of  ^  contrafl,  which  is  fo  effentially  r^ec^ffary  to  the 
fupport  and  cultivation  of  commerce.  It  has,  how«> 
ever,  bieen  afferted'  by  writers  of  the  French  nation, 
(a)  that  infurance  dates  its  origin  in  the  year  1182, 
Monf.  Savary  aqd  that  it  was  introduced  by  the  Jews^  who  were 
Pia,  Univ.  banifhed  from  France  about  that  period,  and  who 
'  took  that  method  to  facilitate  and  fecure  the  remo- 
val of  their  effef^s.  They  proceed  to  fay,  that  the 
Lombards^  who  were  not  idle  fpe£):atdrs  of  this 

Chriftianity  in  the  Wcflcrn  and  Northern  part$  of  Germany ^  con- 
tributed greatly  to  the  revival  of  commerce.  In  what  I  have 
|aid  upon  this  fubjcA,  I  chofe  rather  to  follow  the  ftcps  of  a  very 
elegant  and  profound  hiftorian  of  modern  times.  *  Robertfon*% 
View  of  Society,  3^c, 

(fl)  Anderfon  fays,  the  ^ews  were  banifhed  from  France  ii\ 
1 1 4.5.  .rf#»w/<r/yoii's  Hiftory  of  Commerce,  vol.  I.  p.  82.  But  I 
fielicvp  fuch  an  event  twice  took  place  in  that  kingdom. 

contrivancoj 
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contrivance,  adopted  it,  and  in  a  fhort  time  infi« 

proved  it  confiderably.     It  is  not  very  neceffary  to 

enquire  in^o  th^  truth  of  this  fa£t,  nor  indeed  are 

there  materials  to  enable  us  to  do  fo :  but  it  is  ob- 

fervable  that  the  Prefident  MontefquUu  mentions   ^^P"^  ^^ 

that  the  Jews  upon  this  occafion  invented  bills  of  ^^^^^^  ^^-^'-^ 

exchange ;  but  does  not  fay  a  fyllable  of  policies  of 

infurance.     It  is  agreed,  however>  that  if  the  Lorn" 

hards  were  not  the  inventors,  they  ivere  at  lead 

the  Arft  who  brought  the  contrail  of  infurance  tq 

perfcdion^  and  introduced  it  to  the  world,  (a) 

Before  we  come  to  confider  the  amazing  im- 
provements which  have  taken  place,  with  relpeft  to 
this  branch  of  commerce,  in  our  own  country,  in 
thefe  days,  it  will  be  expeded  that  Tome  notice 
fliould  be  taken  of  thofe  maritime  codes,  and  naval 
regulations,  which  have  diftinguilhed  the  modern, 
no  lefs  than  the  laws  oi  Rhodes  did  the  antient 
world* 

To  the  people  of  Amalfi  we  are  indebted  as  well 
for  the  firft  code  of  mx)dern  fea  laws,  as  for  the  in- 
vention of  the  compafs.  We  learn  from  Anderfon^  Vd.  I.  p.  58, 
that  the  city  of  Amalfi^  fo  long  ago  as  the  year 
1020,  was  fo  famous  for  its  merchants  and  fhips,  . 
that  its  inhabitants  at  that  time  obtained  from  the 
Csiliph  of  Egypt  a  fafe  conduct,  to  enable  them  to 

{a)  I  am  aware  that  fcTcral  learned  men  are  of  opinion^  that 
infttraaces  were  o£  an  earlier  date  than  is  here  afcr ibed  to  them. 
On  a  fubje6l  where  fo  much  obfcurity  mufl  neceffarily  cxift,  I 
am  by  no  means  tenacious  of  my  opinion  ;  but  the  inclination  of 
my  mind  is  to  adhere  to  the  idea  that  the  Lombards  were  the  in- 
vestors*    See  alfo  Mr.  Mil/ar^s  Introduftioo, 

trade 
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tf  adc  freely  in  all  his  dominions ;  and  they  alfo  re- 
ceived from  him  feveral  other  diftinguifhed  privi- 
leges.    It  was  towards  the  clofe  of  that  century, 
that  they  promulgated  their  fyftem  of  marine  law, 
wliich,  from  the  place  of  its  compilation,  received 
the  denomination  of  Tabula  Amaljitana.    This  ta- 
ble* fuperfeded  in  a  great  meafure  the  ancient  ^us 
Rbodianum ;  and  its  authority  was  acknowledged  by 
all  thfe  States  of  Itafyy  for  fome  centuries.     But  as 
trade  increafed  very  rapidly  in  other  cities  on  the 
coaft  of  the  Mediterranean  fea,  they  became  unwil- 
ling to  receive  laws  from  a  neighbouring  ftate, 
which  they  now  equalled,  if  not  furpaffed,  in  the 
extent  of  their  naval  eftablifhments.     Every  one, 
therefore,  began  to  ereft  a  tribunal,  in  order  to 
decide  all  controverted  points,  according  to  la^s 
peculiar  to  itfelf ;  but  ftill  referring,  in  matters  of 
higher  moment,  to  the  former  rule  of  adion,  the 
Amal/itan  code.     From  fuch  a  variety  of  laws,  as 
muft  necefiarily  be  the  confequence  of  each  of  the 
Italian  ftates  becoming  its  own  legiflator,  fp  much 
diforder  and  confufion  arofe,  that  general  conveni- 
ence at  lad  compelled  them  to  do  that,  which 
jealoufy  of  each  others  power  and  growing  cdm- 
merce  would  for  ever  have  prevented  them  from 
eflfe^ng ;  and  at  a  general  aifembly  it  was  agreed 
to  digefl:  the  laws  of  all  the  feparate  communities 
into  one  body.    Every  regulation  therefore,  which 

was  thought  to  be  founded  in  juftice  either  in  the 

Izws  of  Mar/eilles^  Pi/ay  GenoayVenicej  or  Barcelona, 
was  colleded  into  one  mafs,  and  publifhed  in  the 
14th  century,  under  the  title  of  Confolato  del  Mare. 
A  French  writer  Sur  la  Saijte  des  Batimens  neutret, 
fpeaks  of  this  produ^on  in  a  very  unfavourable  way ; 
_    ;.  and 
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and  calls  it  a  rude  iUrformed  mafs  of  maritime  and 
pofitive  regulations,  of  ordinances  of  the  middle 
ages,  and  of  private  decifions.     Indeed  when  we 
confider  that  tUs  was  a  compilation  from  the  various 
regulations  of  fo  many  different  ftates^  it  could  not 
excite  much  furprife,  if  it  really  merited  the  ccnfure 
of  this  author.     But  upon  examination,  it  is  a 
work  of  confiderable  .merit ;  the  decifions  it  con- 
tains are  founded  on  the  laws  of  nations ;  it  has  Vinnlus  i« 
been  received  and  allowed  to  have  the  force  of  law  '^^^*^*"°*» 
in  every  part  of  Italy ;   and  it  is  the  fource  from 
whence  the  people  of  that  country,  as  well  as  thofe 
of  Spain  and  France^  have  been  faid  to  derive  many 
of  their  bell  marine  regulations.    Unfortunately 
too,  Emerigon  has  difcovered,  that  becaufe  one  of  Emengon, 
the  chapters  in  the  Confolaio  del  Mare  overturns  Fc*»<^»  P-  '* 
fomc  favourite  fyftem  of  this  learned  author,  he  is 
out  of  humour  with  the  whole  compofition.     One 
thing)  however,  is  clear,  that  neither  the  Confolaio 
del  Mare^  nor  the  Amaljitan  code,  upon  which  it  is 
founded,  cotitains  any  thing  upoii  infurance  law^ 
fo  that  we  have  here  another  confirmation  of  thd 
idea,  that  this  contrail  was  not  a  produftion  of 
Very  ancient  times,  (jz) 

The  fpirit  of  commetce  mras  not,  ho^iWef ,  Com 
fined  to  the  South  parts  of  Europe ;  it  now  begadl 
to  extend  itfelf  among  the  inhabitants  of  the  Wef- 
tem  coafts^  But  whatever  maritime  segulations 
they  might  have  eflablilhed  among  themfelves^  they 

{a)  In  whst  I  have  faid  upon  the  Ama^a»  code,  I  Kave  found 
toyfclf  extremely  indebted  to  Mr.  Scbomberft  very  ii}g<)nioD$ 
obfenrations  upon  that  flibje^,  in  hit  tfeatiCe.  on  t^c  mftritioue 
hwi  of  Rhodes. 

were 
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Were  found  not  to  be  fufficiently  extenfive  for  thi 
commercial  intercourfe  which  began  to  take  place 
in  thofe  countries  in  the  courfe  of  the  12th  centuryi^ 
Acoirdingly,  about  the  year  1194,  Richard  the 
Firft^  king  oi  Englandy  on  his  return  from  his  wild 
expedition  to  the  Holy  Lafid^  having  ftaid  to  repofe 
himfelf  for  fome  time  at  the  ifle  of  Oleron^  in  the 
Bay  of  Biftay^  an  ifland  which  he  inherited  in  right 
of  his  mother,  whofe  portion  it  was  in  marriage 
-with  his  father  Henry  thfe  Second,  gave  orders  for 
the  compilation  of  a  maritime  code.  Some  authors 
fuppofe  that  the  hardlhips  and  dangers,  to  which,  in 
the  courfe  of  his  expedition,  he  faw  adventurers  by 
fea  were  expofed,  induced  him  to  promulgate  a  law, 
by  which  their  condition  might  be  rendered  more 
comfortable.  Others  imagine,  and  probably  their 
fuppofition  is  better  founded,  that  the  great  inter- 
courfe between  bis  Englijh  and  French  fubjefts,  and 
their  allies,  required  a  certain  general  fyftem  of  fea 
law,forthe  morefpeedy  and  impartial  determination 
of  all  difputes  which  might  occafionally  arife.  The 
laws  of  Oleron,  therefore,  which  are  in  fubftance 
but  an-abftraft  of  the  old  Rhodian  laws,  with  fome 
additiqfll  and  alterations,  accommodated  to  the 
pra^ice  of  that  age,  and  the  cuftoms  of  the  Weft- 
ef a*  nations,  were  propofed  as  a  common  (landard 
and  mcafure  for  the  more  equal  diftribution  of  jut 
tice  amongft  the  people  of  different  governments. 
Thefe  excellent  regulations  were  fo  fhuch  eftecmed, 
that'  they  have  been  the  model  on  which  all  mo^ 
dern  fea  laws  have  been  founded ;  and  two  dif- 
tinguiihed  nations  have  contended*  for  the  honoxir 
of  their  produftion.  France,  jealous  of  the  luftre 
which  the  Englijh  juftly  derive  from  the  produftioij 

I  of 
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of  this  code,  with  much  anxiety  claims  this  hoUoUr 
to  berfelf ;    and  very  diftinguiflied  authors  have 
ftood  forth  the  champions  of  her  claim.     The  fubr   Clelrac  Cou- 
ftance  of  their  argument  is,  that  Eleanor,  wire  or   i^^,.^  p  2. 
Henry  2d  king  of  England,  and  Duchefs  of  Guyenne,   Valin.  Emc- 
returning  from  the  Holy  Land,  and  having  feen  the   ^*fi®"* 
beneficial  effeds  of  the  Confolato  del  Mare,  ordered  » 

the  firft  draught  of  the  judgments  or  laws  oiOleron 
to  be  made :  that  herfon  Richard  the  Firji,  return^ 
in^  from  the  fame  expedition,  enlarged  and  improved 
what  his  mother  had  begun :  that  they  were  cer* 
tainly  intended  for  the  ufe  of  the  French  merely, 
becaufe  they  were  written  in  the  old  Gafcon  French^ 
without  any  mixture  of  the  Norman  or  Englijh  lan- 
guages :  that  they  CQnftantly  refer  for  examples  of 
voyages  to  BourdeauXy  St.  Malo,  and  other  fca- 
ports  in  France  j  never  to  the  Thames,  or  to  any 
port  of  England  or  Ireland :  and  that  they  were 
maide  by  a  Duchefs  and  Duke  of  Guyenne,  for 
Gujenne,  and  not  for  their  kingdom  of  England. 
One  of  thefe  learned  writers  adds  a  reafon,  which  Valin. 
be  thiifks  very  conclufive,  to  prove  that  thefe  laws 
were  of  French  extradlion;  namely,  that,  from 
their  firft  appearance,  their  dedfions  have  been 
treated  with  extreme  refped  in  the  courts  oi  France. 

In  thefe.  days,  it  is  very  immaterial  whether 
France  or  England  is  entitled  to  the  honour  they 
refpeSively  claim,  and  I  fhall  not  tire  the  reader 
widi  any  argument  upon  the  point,  (a) 

« 

[a)  For  the  arguments  in  favour  of  the  En^lj/b  claim,  the 
reader  may  cbnfult  Selden*s  Mare  Claufum,  lib.  2.  cap.  2if .  Mr. 
Juft.  Blactfi(me*&  Commentaries,  vol.  i.  page  418.  Scbomberx^t 
Obfenrations^  page  88. 
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Jit^a^rpn  ihliis  hlftbiy  of  cbtnmetce  has  cxprefsff 
ItetJed,  but  ht  docs  not  addlice  any  aiithdrity  in  fup- 
pbtt  of  his  bpiniofl,  that  the  hws  otO/eron  treat 
of  mftiranccs.  I  have  Tead  them  repeatedly  with 
tht  direft  view  of  difcovering  whether  infurancei 
W^i-e  of  fo  ancient  a  date :  but  I  have  not  found  a 
fingle  woi*d  which  could  induce  me  to  fubfcribe  to 
fuch  an  aflertion.  In  confirmation  of  my  opinion^ 
£mengon,  fpeaking  of  thefe  laws,  has  obferved^ 
**  II  n\y  eft  pas  dit  le  moi  du  contrat  d^Affiirance^  qui 
•*  apparemnwnt  rCetoiipcu  encore  ahts  en  ufageJ* 

But  \lrhile  ^e  pay  due  refpeflt  and  veneration  td 
thofe  maritime  regulations^  which  diftinguifhcd  the 
l^uthern  and  Weftei-n  parts  of  Europe ^  it  would 
be  irapropei"  filently  to  jJafs  over  the  laws,  whiclf 
were  ordkadned  by  ah  induftrious  and  refpedabld 
body  of  people,  whd  inhibited  fche  city  of  Wifbuy^ 

faitious  for  its  commerce,  and  tenotvned  on  thd 

> 

Ihores  of  the  Bdliiii  The  merchants  of  this  city 
carried  on  fo  eittehfite  a  tfade,  atid  gave  them- 
felves  up  fd  Entirely  to  commerce,  that  they  muft 
dodbtlefs  hav6  found  a  great  inconvenience  in  hav- 
ifig  no  maritime  codfe,  to  whicK  they  cc^uld  refer  td 
diidde  theif  dllpiites;  To  fuch  a  caufe  \^e  are  pro- 
bably indebted  for  thofe  laws  and  marine  ordi«^ 
ism<^es,  ^rhich  bSiar  the  name  of  Wifhityi  which  were 
fewJvfed  by  the  Snvedesy  at  the  time  they  wertf 
<SOi*ftpof<id,  as  a  juft  and  equitable  rule  of  a£tion^ 
and  which  were  long  refpe£ted  (and  for  ought  I 
know,  are  to  this  day  obferved)  ^  by  the  Germans^ 
Sivediiy  Danes^  aild  by  all  the  Northern  nations  } 
although  the  city  in  which  they  received,  their 
jorigin^  has  long  dwindled  into  infignificancy  incf 

contempt. 
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cctoWmpt.     At  what  time  thefc'  law8  were  (iontpned 

b  a  matter  of  difpute  ;  and  diflFerent  writefs  haw 

adopted  diflferent  periods,  in  order  to  anfwer  ihcir 

cwn  particular  ends,  or  to  advance  the  honour  of 

that  age  which  it  happened  to  be  their  bufinefs  to 

cxtoL     The  writers  of  the  North   pretend    that 

Wijbuy  was  a  great  commercial  city,  in   the  9th 

century ;  from  whence  they  argue,  that  their  laws 

muft  be  of  very  high  antiquity ;  that  they  were  the 

model,  from  which  thofe  of  Okron  were  copied,  and 

that  they  were  received  and  acknowledged  by  all 

nations  in  Europe^  even  to  the  Straits  of  Gibraltar.   Cleirao,  4* 

On  the  other  hand  it  is  anfwered,  and  with  much 

ftrength  of  reafoning,  that  the  Northern  code  is  a 

trwifcript  from  that  of  Oleron^  although  it  contains 

feverai  additions :  for  it  has  been  fhewn,  that  the 

h^%oi ^Oleron  were  promulgated  by  Richard  the 

Firft  about  the  clofe  of  the  twelfth  century,  at  which 

time,  as  appears  by  the  report  of  a  Swedijh  hiftorian,   oiaus  Majf- 

the  city  of  Wijbuy  was  not  built,  nor  for  near  a  ""^'  ^^^'  *^' 

century  afterwards  j  that  the  inhabitants  were  merely 

ftrafUgers  collefted  together  from  different  parts,  who, 

fo  far  from  having  any  power  or  influence  over  theii* 

neighbours,  were  not  abfolute  matters  of  their  own 

city.     Befides,  if  their  laws  had  been  prior  to  thofe 

ofOlcroTij  we  (hould  have  found  in  the  latter  fome 
regulations  refpefting  infurances ;  bccaufe  a  copyift 
never  would  have  omitted  fo  material  a  branch  of 
commcrcfal .  legiflatfon,  the  laws  of  Wijbuy  having  Art»  66. 
exprefsly  mentioned  infurances,  and  provided,  that 
if  the  merchant  oblip^ed  the  matter  to  infure  the 
A^,  tht  merchant  fhall  be  obliged  to  infure  the 
mafter's  life  againft  the  hazards  of  the  fca, 

D  Afterwards, 
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re&ion  of  their  own  fubjefts ;  becaufe  they  are  only 
binding  within  their  own  particular  diftrids :  they 
are  very  fimilar  to  thofe  about  which  (o  much  has 
been  already  faid  ;  they  are  all  colIeOied  by  Magens 
in  the  fecond  volume  of  his  Effay  on  infurances, 
and  are  occafionally  referred  to  in  the  courfe  of  the 
cnfuing  work.  Befides,  I  haften  to  give  an  account 
of  the  vaft  improvements,  which  have  been  made 
in  this  country  within  thefe  laft  thirty  years,  with 
refpeft  to  infurances,  and  which  are  the  main  objedt 
of  this  enquiry.  It  would,  however,  be  improper 
in  a  work  of  this  nature,  entirely  to  pafs  over  the 
French  nation,  the  maritime  ftrength  of  which  has 
of  late  years  confiderably  encreafed ;  and  whofc 
writers  upon  commercial  affairs  would  refleft  ho- 
nour upon  any  country. 

(^)Fewpeople  underftand  the  theory  of  commerce 

■  a 

better  than  our  neighbours  on  the  Continent ;  and 
yet  they  have  not  in  praftice  come  up  to  what 
might  have  been  expefted.  It  is  true  that  France 
from  her  fituation,  from  the  bent  of  her  ptople 
to  certain  manufaftures,  from  the  happincfs  of  her 

foil,  and  her  natural  advantages,  muft  be  always 
poflefled  of  a  great  internal  and  external  trade, 
vv'hich  muft  add  greatly  to  her  wealth,  and  render 
her  the  moft  refpeclable  power  on  the  Continent  of 
Europe.  But  the  French  do  not  naturally  poflefs 
that  undaunted  perfeverance,  which  is  neceffary 
for  commerce  and  colonization.  It  is  belides  a 
great  difadvantage  to  the  commerce  of  France^  that 

(5)  It  IS  hardly  neceflary  to  mention,  that  thtfe  obfervationa 
were  ovlglnally  written  long  before  any  change  ha  J  taken  place^ 
or  bc^n  attempted,  in  the  government  of  Frana* 

'    '  as 
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IS  its  government  is  military,  the  profeflion  of  a 

merchant  is  not  fo  honourable  as  in  England^  fo  that 

the  Frmcb  nobility  think  that  it  would  be  beneath 

them  to  attend  to  the  drudgery  of  trade,  and  that 

It  would  degrade  their  ancellry  to  allow  any  of  their 

fons  to  follow  the  bufiqefs  of  a  merchant.     The 

confequence  of  this  is,  that  the  church,  the  law, 

aod  the  army,  are  (locked  with  the  members  of 

noble  families  ^  and  the  counting  honfe  is  by  them 

entirely  defcrted.     At  one  period,  indeed,   there 

was  an  appearance  that  France  would  make  as  il- 

luftrious  a  figure  amidft  the  powers  of  Europe  in 

trade,  as  (he  then  did  as  a  warlike  nation.     The 

period,  to  which  I  allude,  was  under  the  admi- 

niftration  of  the  famous  Colbert ^  who,  next  to  Henry   vie  dc  Col» 

the  Great,  may  juftly  be  filled  the  father  of  the  ^^"^^ 

French  commerce  and  manufaftures.    This  illuflri- 

(m  man,  who  was  of  Scotch  extraftion,  defcendcd 

of  a  family  no  way  confiderable  by  its  fplendour  or 

antiquity,  raifed  himfelf  by  his  adlivity,  diligence, 

and  knowledge  of  commerce,  to  the  firft  offices  * 

under  the  government  of  France.    Being  appointed 

to  the  fuperintendance  of  the  finances,  he  propofed 
fach  regulations  as  brought  about  the  purpofc 
he  intended,  the  orderly  and  frugal  management 
of  them ;  and  eftabliflied  the  trade  of  France  with 
the  Eq/i  and  Weft  Indies^  from  which  fhe  has  reaped 
con/iderable  benefits.  He  alfo  patronized  and  en- 
couraged the  liberal  arts  and  fciences,  reformed  the 
courts  of  juftice,  and  introduced  many  important 
/eguhtions,  which  regarded  the  order  of  fociety. 
But  in  1 669,  when  appointed  fecretary  of  (late,  and 
entrufted  with  the  management  of  affairs  relating 
to  the  fea,  he  had  a  full  opportunity  of  exerting 

D  3  thofe 
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thofe  taleats,  iifhich  he  fo  eminently  pofiefied^  and 
|br  the  exertions  of  which  his  name  has  been  tranf- 
iwitted  with  fofhuch  honour  to  pofterJty.  lnord«r 
to  gain  a  proper  infighf  into  the  true  eStOcs  6( 
commerce  upon  the  various  nations  6f  the  \(K>rid, 
and  the  advantages  of  fome  particular  branches  of 
trade,  he  procured  and  employed  learned  and  dili- 
gent men  to  enquire  into  the  commercf^  hiftotics 
of  cities  long  fince  deftroyed,  and  the  nature  of  the 
climate^  fcil,  and  produftions  of  the  countries  then 
rifing  into  notice.  It  w^s  to  this  fpbit  of  cnqtmy 
in  this  famous  (latefman,  that  the  world  is  indebted, 
Huet  Hlfi.  ^s  appears  from  the  dedication,  for  that  very  maf- 
du  Commerce   terly  performance  upon  the  commerce  and  naTiga- 

yjgation  des     ^^^^  ^^  ^^^  ancients,"  written  by  Huet  biftiop  of 
An^iensjpref.    Avranches  and  Soijfons^  who  is  juftly  entitled  to  a 

high  rank  among  men  of  letters.     CoHeri  having 
thus  made  ufe  cf  the  labours  of  others  in  order  to 
gain  ufeful  information,  undertook  to  reftorc.thc 
navy  and  commerce  of  France ;  and  he  completed 
all  his  fervices  by  the  publication  of  that  excellent 
body  of  Sea  laws,  known  by  the  name  of  the  Or- 
dinances of  Le^ais  the  14th,  which  comprehend 
every  thing  relating  to  naval  or  commercial  jurif- 
prudence  ;  and  of  which  the  doQrine  of  infurances 
forms  a  confiderable  part.     To  its  merits  all  Europe 
has  borne  teftimony  ;  and  thensime  of  Coliert^ mufk 
ever  be  mentioned  with  refpeft,  when  the  ordi<« 
nances  of  Lewis  the  14th  arc  the  fubjeft  of  coi^^' 
yerfation.  (a) 

Thcfi( 

L*Honneiir  («)  I*  waa  under  the  adminlflratian  of  CoHfrt,  that  ih^'Fn 

Francois,  par    laid  the  foundation  of  ^dee  on  the  banks  of  the  river  St.  'La^ 

M.  de  Sacy,     rittce  j  and  he  performed  a  work,*  wUich^  fays  a  Frcncl  KSftV 
torn.  7.  .       .  J 

p.  30f  •  ^ 
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'  Tilde  ^rdiBances  have  had  the  good  fbrtuoe  ta 
meet  with  a  laborious  commentator  in  VaJifiy  whb> 
being  thoroughly  fenfible  of  the  advantages  which 
his  eoaatry  muft  neceflarily  derive  from  fuch  an  ex- 
cdkiit  code,  hasy  with  a  degree  of  labour  and  in« 
dttftry  which  excite  our  admiration,  and  which  are 
b^hly  deferving  of  imitation,  placed  it  in  the 
moft  favourable  point  of  view,  has  cleared  up  every 
ebfcurity,  by  tracing  thefe  laws  to  their  ancient 
foaroes»  and  by  a  full  invefligation  of  old  ordi« 
fiances,  and  the  decifions  of  former  tribunals,  has 
added  much  to  the  mafs  of  learning  upon  fubjefla 
of  this  nature.  But  of  all  the  fources^from  which 
modem  French  Icgiflators  could  derive  the  mod:  ': 

effeotial  information,  the  famous  treatife  called 
"  Lf  Giddon*^  was  the  chief.  This  tract  was  re- 
puUiihed  by  Cleirac^  who  pays  a  due  compliment  ciclrac 
to  its  merits,  in  his  work  upon  the  Ufages  and  p*  ^i]. 
Cnftoms  of  the  Sea :  and  although  in  its  ftyle  and 
manner  it  certainly  favours  of  the  ruft  of  antiquity  j 
yet  it  contains  the  true  principles  of  naval  jurif- 
prudence.  If  the  flyle  be  andquated,  and  the  text 
be  corrupted  in  fome  places,  yet  the  treatife  is  dill 
valuable  by  the  wifdom,  which  (hines  through  the 
whole,  and  the  number  of  decifions,  which  it  con* 
tains. 

Upon  this  occafion  let  me  not  forget  to  take 
proper  notice  of  two  very  modern  and  dillinguiflicd 

mn^  CYcn  in  the  eyes  of  RicbeReu^  feenied  to  furpafa  *liumao. 

power;  and  that  it  was  to  effe^l  a  jun6lion  between  the  Atlanlk 

Md  the  Meduerr4inian  by  means  of  a  canal,  the  execution  of 

.    which  attracted  the  admiration  of  Europe^  and  added  ^uch  ti^  . , 

.  (be  fpleodour  of /'/•^/srA  commerce.* 

X)4  French 
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Freneb  writers,  M*  Pothkr  and  M.  Emerigon.  Thq 
former  of  thefe  has  written  admirstjble  dilTertations^ 
i^pon  every  fpecies  of  exprefs  and  iinplxe4  contrad^ 
and  amongfl  the  refl:  upon  that  of  infurancej  ho 
has  ccnfidered  his  various  fubje^ts  with  fo  much 
Pothter,  3  clcarnefs,  arid  perfpicuity,  and  has  produced  fo 
torn.  duod.       ^any  appofite  examples  in  fupporc  of  the  pofitiona 

he  advances,  that  they  greatly  contribute  to  the 
advancement  of  the  knowledge  of  this  branch  of 
junfprudence.  His  ftyle  is  at  the  fame  time  manlyji 
peat,  and  clailical ;  and  well  fuited  to  didadic  dif* 
courfes. 

Traitd  des  M.  EmerJgon  has,  in  his  work,  confined  himf$^ 

Affurances.       to  the  confideration  of  marine  infurances,  and  ta 

the  contrafl:  of  bottomry  only.  Tliis  being  thd 
cafe,,  he  has  gone  into  thofe  fubjefts  tnuch  more 
at  length  than  any  former  French  writer  ;  and  has^ 
with  infinite  labour,  unwearied  ftudy  and  refleft  on, 
coUefted  the  decifions  and  authorities,  applica,ble  tQ 
the  purpofe  of  his  work.  This  learned  f  >reigneir, 
I  under  (land,  holds  a  diflipgiiiflied  rank  among 
the  advocates  of  his  own  country  :  and  his  treatife 
upon  infurances  will  by  no  means  dimlnifh  hi^ 
fame. 

We  have  feeb,  that  the  naval  reputation  of  the 
Englijh  was  arrived  at  a  great  height  in  the  twelfth 
century,  for  the  laws  of  Oleron^  of  the  merits  of 
which  much  has  been  faid,  were  at  that  time  com- 
piled by  an  Englijh  monarch,  and  received  here  as 
the.  regulator  of  naval  affairs.  The  progrefs  of 
commerce,  however,  in  this  country,  was  not  an- 
fwerable  to  fo  aufpicious  a  beginning  j  for  in  th^ 

reigT\ 
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f^  of  fldttmrd  the  TTiird,  upwards  of  a  century  ^Tn  *  Ja^ 

afterwards,  ctHamerce  and  induftry  were  at  a  very  edit,  vd,  ii, 

towebb.  That  nfionarcb,  ftruck  with  the  flourifliing  p-  +9t- 

^t«  of  the  Northern  provinces,  which  hav^  beeii 

filrcady  defcribed)  and  perceiving  the  true  caufe  of 

tbeir  profperity,  eiuleavDured  to  excite  a  fpirit  of  ixu 

duftry  among  bis  fubjeds,  who  feemed  to  be  blind  to 

the  advantages  of  the  fituation,  and  ignorant  of 

(hofe  fources,  from  which  they  might  derive  wealcJh  Rob«rtro«'« 

md  opulence.     So  far  were  they  lulled  by  igno-  Y^'^w  of  So« 

yance  and  indolence,  that  they  did  not  even  at-  ^^^  ^*    ^ 

tempt  thofe  manufactures,  the  materials  of  which 

they  themfelves  fupplied  to  foreigners,     Notwith* 

(boding  the  endeavours  of  Edward^  and  the  many 

wife  eftabliihments  propofed  and  encouraged  by 

him,  it  was  not  till  the  reign  of  Elizabeth^  that  the 

in^iyb  began  to  difcover  their  true  interefts,  and 

the  arts  by  which  they  were  to  obtain  that  pre» 

eminence  and  rank,  which  they  now  hold  among 

commercial  nations.     This  flow  progrefs  ofj:om* 

merce  in  this  country  may  be  accounted  for  on  va^ 

riou^  grounds.     During  the  6*^x^/2  heptarchy,  Engm 

land  was  fplit  into  many  kingdoms,   perpetually 

at  variance  with  each  other ;  it  was  expofed  to  th^ 

fierce  incurfions  of  the  Northern  pirates  j  it  was 

funk  in  barbarity  .and  ignorance ;  and  confequently 

uas  in  no  condition  to  cultivate  commerce,  or  to 

purfue  any  fyftem  of  wife  or  ufeful  policy.     To 

this  fucceeded  the  Norman  conquefl,  and  all  the 

coofequences  of  a  feudal  government,  military  ia 

its  nature,  hoftile  to  commerce,  and  the  arts  and 

refinements  of  a  liberal  and  civilized  people.  Scarce 

had  the  nation  recovered  from  the  fhock  occalioned 

t^y  this  revolution,  when  it  was  engaged  in  fup- 

porting  •  » 
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*polrtihg  hs  mdnafdi*s  pretenfions  to  the  French 

crown,  and  it  long  condnued  to  vaffie*  its  vf^ur 

and  wealth  in  wild  endeavours  to  conquer  that 

country.    To  this  we  may  add  the  deftrufbive  ei^I 

wars  between  the  houfes  of  Tork  and  Lancafter^ 

which  long  deluged  the  kingdom  with  blood ;  and 

to  which  a  period  was  at  laft-  happily  put  by  the 

union  of  their  feveral  titles  to  the  crown,  in  the 

perfon  of  Henry  the  Eighth.  The  reformation  then 

took  place  under  that  monarchy  and  it  was  not  till 

the  reign  of  Elizabeth^  that  the'feuds  and  diflen- 

iions  which  fuch  an  important  event  was  likely  to 

occa(ibn,  began  to  fubfide.   During  her  long  reign, 

and  her  wife  and  prudent  adminiftration  of  govern* 

menty  commerce  began  to  rear  its  head,  and  found 

ihelter  and  proce£tion  from  the  managers  of  public 

afiairs.    From  this  fhort  fketch,  it  is  not  much  to 

be  wondered  at,  that  England  wad  one  of  the  Ia(t 

nations  of  Europe^  which  availed  herfelf  of  her  great 

commercial  advantages :  but  fhe  has  fince  made 

ample  amends  for  her  long  continued  indolence  and 

inafUvity,  by  the  amazing  extent  of  ha*  commerce, 

and  the  wife  laws  and  regulations  to  be  found  in 

her  fyftem  of  maritime  jurifprudence. 

While  commerce  continued  in  this  weak  and 

languid  ftate,  it  cannot  be  fuppofed  that  infurances, 

which  fpring  from  commerce,  \iirere  at  all  encou- 

raged  or  under ftood.   It  is  true,  the  L&mbards  czmc 

I  AnJcrfon's   into  England  in  the  13th  century,  and  it  is  univer- 

Hitt.  ofQottu  fjjiy  agreed^  that  whatever  may  have  been  the  ori- 

gin  of  infurances,  they  were  introduced  into  Eng-^ 

land  by  that  active  and  induftrious  people.  -  This 

Vide  the  K^  Hi^  ^  cottnt^nattccd  and  confirmed  by  the  claufe  to 
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tlik  day  inferted  in  all  poUdts  of  infurance  ^'  that 
^  ibis  writing  or  policy  of  affiirance  fliall  be  of  as 
*^  much  force  and  eSk&  a$  any  writing,  heretofore 
«<  made  in  Lombard  Street^  &c/'   the  place  where 
tbele  Italians  are  known  to  have  taken  up  their  re- 
&tence>  and  carried  on  their  trade.     The  preaoi' 
ble  to  the  ftatute  of  C^een  Elizaietb,  which  will 
be  prefently  mentioned,  fpeaks  of  infurances,  as 
having  eodfted  time  out  of  m|ad  in  this  kingdom. 
Be  this  as  it  may,  it  is  certain  that  prior  to  the 
idgn  of  that  princefs  very  few  infurances  had  been 
efie£led :  or,  if  efieded,  no  queftion  had  ever  arifen 
upcm  them  in  any  of  the  fuperior  courts.     So  little 
were  the  judges  acquainted  with  the  nature  of  the 
contrail  that  fo  late  as  the  30  and  3 1  ft  of  £Jiza* 
baJ^s  rdgn,  it  became  a  queftion  where  an  adion 
upon  a  policy  of  infurance  fhould  be  tried,  the  po- 
licy having  been  effected  in  L(mdon^  and  the  fhip  de- 
tained in  the  rjprer  Soane  in  France.     The  policy 
was  on  a  ihip  from  Melcombe  Regis ^  in  the  county 
^Dorfety  to  Abbeville  in  France*  The  plaintiff  de-  6  Cokc  Rqi. 
dared,  chat  |he  fhip,  in  failing  towards  Abbevilk^  tq  47  b. 
5w/,  in  the  river  oi  Soane^  wa$  arretted  by  the  king 
of  France.     The  parties  came  to  i^Tue  upon  the 
queftion,  whether  the  fhip  was  fo  arretted  or  not : 
and  it  was  tried  before  Lord  Chief  Juftice  Jf^ray^ 
in  the  city  of  London ;  and  a  vejr did  was  found  for 
the  plaintiff.    In  arreft  of  judgment  it  was  moved, 
that  this  iffue  arifing  merely  from  a  place  out  of  the 
realm^  could  not  be  tried  in  London-   But  it  was  re- 
folved  by  the  court,  that  this  i^ue  fhopld  be  tried 
where  the  a£tion  was>  in  this  cafe  brought ;  for  the 
promife,  which  is  the  ground  and  foundation  of  thp 
gdion,  yr^  inade  in  London ;  and  the  arre0  qow  in  .  . 
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UTue,  is  not  the  ground  of  the  a£UoD  wbich  is 
fc^nded  on  the  affum^it^  and  the  arreft  is  the  breacii 
of  the  ajfum^tt. 

This  is  the  mod  ancient  cafe  I  have  been  able  to 
1  find  upon  the  fubjed  of  infurances;  and  I  thought 
{M-oper  to  infert  it  here^  as  the  beft  proof,  that,  prior 
to  the  reign  of  EliTuibeth^  this  contradl  could  have 
been  very  little,  if  at  all  known.  We  have  feen> 
however,  that  undelr  Elizabeth,  the  genius  of  Eng^ 
landbtgzn  to  difplay  itfelf:  about  which  timealfo, 
the  legiflature  began  to  think  the  regulation  of 
matters  of  affurance  an  objeft  well  worthy  their 
moil  ferious  attention  ;  and  it  cannot  but  afford  us 
much  pleafure  to  find,  that  even  in  that  early  age, 
the  true  principles,  upon  which  this  fpecies  of  con- 
trad  is  founded,  and  upon  which  it  ought  to  be 
protected  and  encouraged  in  a  commercial  nation, 
43  Elia,  ch,  were  clearly  and  fully  underftood*  In  the  pream- 
^^'  ble  to  an  aft  of  parliament,  paffed  in  the  43d  year 

of  the  reign  of  Queen  Elizabetbg  "  co7icerning  maU 
**  ters  of  affurance  ufed  amongji  merchanis^^  the 
fenfe  of  the  legiflature*  upon  the  fubjeft  is  ex- 
preffed  with  clearnefs  and  perfpicuity.  After  re- 
citing, that  it  has  ever  been  the  policy  of  this  nation 
to  encourage  trade,  and  that  policies  of  affurance 
have  exifted  time  out  of  mind,  it  goes  on  tp  ftate 
the  advantages  to  be  derived  from  their  encourage- 
ment in  a  commercial  nation.  *^  By  means  of 
which  policies  of  affurance,  it  cometh  to  pafs 
upon  the  lofs  or  periQiing  of  any  fiiip,  there 
followcth  not  the  undoing  of  any  man,  but  the 
lofs  lightcth  rather  eafily  upon  many,  than  heavy 
ypou  few,  and  rather  upon  them  that  adventure 

'^  not. 


cc 

fC 

cc 

4< 


I  writ  o  D  uft:  T  1  5  n/  iwi 

^  not, thailupott  thofe  whSi  do  adventure,  where- 
"  by  all  merchants ,  efpecially*  thofe  of  the  younger ' 
"  fort,  are  allured  to  venture  more  willingly,  and 
^  more  freely." 


.;  »• 


The  purpofe'oFthat  ftatute  was,  to  creft  a  par- 
tioilar  court  for  the  trial  of  caufes,  relative  to 
policies  o£  ihfurance,  '?n  a-'fummary  way ;'  ahcf'to 
that  end  the  ftatute  ordained,  that  a  commiflion' 
ftoakf  iffue  yearly^  •  direfted  to  the  Judge  of  the 
Admiralty^  •  the  Recorder  of  London,  two  do^or^' 
of  the  civil  law,  two  common  lawyers,  and  eight 
merchants,  empowering  any'  five  of  them  to  hear 
and  determine  all  fuch  caufes,  arifing  in  London ; 
and  it  alfo  gave  an  appeal-  from  thcn-^dccifion,  by 
way  of  bill,  to  the  court  of  Chancery.     But  thig 
ftatute  not  entirely  anfwering  the  intention  of  the 
legiflature,  fome  ftirther  regulations  w^re  made  by 
afubfcquent  ftatute:  fuch  as  the  redudion  of  the'  \^  jj^d  14 
number  neceffary  to  conftitute  a  quorum.     Ifor-  Car.  2.  ch, 
bear  entering  at  length  into  this-  matter,  the  rourt  ^3' 
erecked  by  thefe  ftatutea  being  now  entirely  dffiifed. 
Thcreafofls  of  this*  may  be  colTefted'  from  fome  feiJir 
decifioH»  !n  our  reporters':  but  one  appears  on  the 
face  of  the  ftatute  itfelf ;  namely,  that  its  jurif-«^ 
didion  was  not  fufEciently  extenfive,  being  con- 
fined to  fuch  caufes  only  as  aroJe-Hn  London. 

By  a  cafe  reported^tn  Styk  we  find,  that  a  pm-  Scndlr  ▼. 
fcibition  iflfued  td  the  court  ef  Pelicies  of  Infurance,   Oylc,  Stylc^ 
to  prevent  it  from  ftroceeding  in  a  cafe  of  infovaace 
upon  a  life,  the  Court  of  King's  Bench  bekig  of 

opinioB,  that  the  ftatute'* oi^y  meant  to  gife  the 

court 
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cowt  bdow  eognistnce  affuch  emiraSs  onjfy  ii 
rebted  to  nurebandhte. 

Dalbie  ▼.  ^^  another  cafe  it  feemed  to  be  the  opbion  of  tfttf 

Proodfoot,      Court  of  King's  Bench,  that  the  jurifdidion  of 
1  Shower,       ^^  ncwiy  crefted  court  <fid  not  extend  to  fuits  ■ 

brought  by  the  aflurer  againft  the  affurdd ;  but  only 
to  fuch  as  were  profecuted  by  the  latter  againft  the 
former.     It  is  true,  in  Sir  Bartholomew  Sb&wer'^ 

note  of  the  cafe,  no  docifion  appears  to  have  been 
made ;  but  a  rule  to  ihew  caufe  why  a  prohibitioa  • 
fhould  not  iifue  was  obtained ;  and  no  notice  is 
afterwards  taken  of  it,  although  the  learned  re^ 
porter  was  himfelf  the  counfel  in  the  caufe^  vHxo 
^  had  obtained  the  original  rule. 


(\^^^  V.  But  a  cafe  reported  in  Siderfin^  feeois  to  have 

JAm,  i  Si-      ftruck  a  more  fevere  blow  at  the  cxiftence  of  this 
■*™*  "'*      court  than  any  of  thofe  cafes  I  have  mentioned  $ 

for  it  was  there  held,  that  it  was  no  bar  to  an 
a^on  4ipon  a  Policy  of  Infurance  at  the  common 
law  to  fay,  that  the  plaintiff  had  fued  the  deiendaiii& 
for  the  fame  caufe  in  the  court  ere&ed  by  tbe 
ftatute  of  Elizabeth^  and  that  his  fuit  was  there 
difmiifed. 

I«^Merc  Thefe  caufes  co-operating,  together  probablf 
Red.  4th  ^\^  fonic  inftances  of  partiality  in  the  judges,  this 
^  ^*  ^^'  court  fell  Into  difufe,  no  commiiSon  having  iffued 
for  many  years}  but  infurance  caules  are  now^ 
decided,  like  all  other  queftioss  of  property^  and- 
by  that  mode  of  trial  moft  agreeable  to  the  nature 
of  our  Gonftitution,  by  a  tr»l  in  a  court  of  ^om«* 
pion  law. 

5  It 
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Itba$.bie^n)j^ch.Ac.fal]b^  years  ^: 

infill  upon  the   advantages    which  .the   trading  • 
part  of  the  nation  would  derive  from  the  eftablilh- 
mm-  of  fome  equit^^le  and  amicable  judicatoCJf 
f<f  th(^  trial  of. all  difpqted  pointg  in  matters  of  in-, 
fuij^c.    This  ia  only  another  proof  of  the  weafc. 
B«rs  and  fallibility  of  the  human  mind,  xrfaich  is 
sever  £uisfied  with  the  enjoyments  within  its  oeach^ 
bowever  excellent  they  may  be ;  but  pants  after 
tboie  of  foreign  growth.    Thus,  a  people^  who 
aie.pofle&d  of  a  {pedes  of  trial,  the  beft  calcu*' 
lated  for  the  difcovery  of  truth,  and  the  advance- 
meat  of  juftice,  and  which  has  excited  the  ad- 
miration of  the  world,  are  defirous  of  parting  with 
fuch  an  advantage  for  a  mode  of  trial,  which  is 
very  uniatisfadory. 

The  court  ere£bed  by  the  llatute  of  Elizabeth, 
and  which  has  now  fallen  i^to  difufe,  is  perhaps  one 
of.  the  (bongeft  arguments,  that  can  be  adduced 
tp  prove,  that  fuch  a  judicature  is  not  congenial  to 
the  fjMiit  and  di^fition  of  Britons^  nor  well 
adbqyted  lor  the  purpoies  of  its  inflitution.  It  is 
umverfidly  ^reed  by  all  writers  upon  jurifpru- 
dence,  that  nothing  tends  fo  much  to  the  elucida- 
tion of  truth,  and  the  detedion  of  fraud,  as  the 
open  viva  voce  examination  of  witnefies,  in  the 
prc&nce  of  all  ihankind ;  before  judges,  who, 
ftom  their  knowledge  of  books  and  men,  acquired 
by  long  Audy  and  experience,  are  well  qualified 
to  difcrii9i|nate  and  decide  between  right  and 
WTQi^.} J  ^jid  before  twelve  upright  citizens,  who 
))aye  an  oppojtt unity  of  obferving  the  appearance, 
countenance,   inclination,     and    deportment    of 

thofe 
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thofe  who  are  thus  examined  upon  6ath.  Beinied 
the  fubjefts  of  thofe  ftates,  which  havd  eflablifhed 
thefe^  equitable  tribunals,  fenfible  of  the  fuperfot 
advantages  of  the  Engltjh  inftitutionj  feeling  that, 
in  great  mercantile  queftions,  the  greateft  atten- 
tion IS  paid  to  the  eternal*  and  immdtable  prin- 
ciples of  reafon,  and  that  aH  men,  whether  natives 
or  foreigners,  here  meet  with  an  equal  meafure  in 
the  adminiftration  of  juftice,  fly  to  this  country 
to  make  their  contrafts  of  irrfurancc^  that,  in  cafe 
of  a  difpute,  they  mayhave  the  benefit  of  its  laws. 
Did  it  fall  within  the  c'ompafs  of  this  en.qtfiry,  f  ■ 
could  relate  many  cafes,  of  the  truth  of  tehich  I 
have  riot  the  fmalleft  reafon  to  doubt,  which  wouM 
ferve  to  fhew  the  idea  entertained  by  foreigners  of 
our  mercantile  jurifprudence,  and  the  high  repute 
and  eftimation  in  which  our  judges  are  juftly  held 
by  the  European  nations. 

But  though  the  court  of  Policies  of  AfTarance 
h-as  befen  long  difufed ;  though  it  is  near  a  centHiry 
fince  qu^ftions  of  this  nature  becatne  chiefty  the 
fubjeft  of  common  law  jurifdiftion ;  yet,  I  am  forer 
I  rather  go  beyond  bounds,  if  I  aflert  that  in  all  our 
reporters  from  the  reign  of  <^een  Elizabeth^  to  diei 
year  tj$fy^  when  Lord  Martsjiefd  became  Chief 
Juftide  of  the  King's  Bench,  there  are  60  caA^a 
upon  matters  of  infurance.  Even  thofe  cafes,  which' 
are  reported,  are  fuch  loofe  notes,  moftly  of  triaFt 
at  Niji  Priusy  containing  a  fhort  opinion  of  a  fingle 
judge,  and  very  often  no  opinion  at  all,  but  mcretf 
a  general  verdift,  that  little  information  can  bcL 
collefted  upon  the  fubjeft.  From  hence  it  *mufl?| 
acceffarily  follow,  that  as  there  have  been  but  fcvrl 

pofitivei! 


■ 
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pofitive  regulations  upon  infurances,  the  priif- 
tipies,  on  which  they  were  founded,  could  never 
liav£  been  widely  di^fufed^  nor  very  generally 
known^ 


Tbn  was  owing  to  foihe  dcfcfts,  which  were  dit 
covcrable  in  the  proceedings  in  our  courts,  and  iii 
the  delays  and  expences  which  fuitors  experienced  ( 
fo  that  they  rather  chofe  to  fubmit  to  their  firft  lofs, 
than  be  haraffed  by  the  delays  of  the  law,  or  be  at 
the  expence  of  trying  a  queftion,  of  which  the  dc*- 
cifion  might  perhaps  be  of  lefs  moment  to  the  indi- 
vidual than  to  the  public.  Thefe  defefts  were  fo 
glaring,  that  it  was  one  of  the  firft  ads  of  Lord 
MamJUl£%  adminiftration  to  apply  a  remedy ;  and 
his  labours  have  been  happily  attended  with  fuch 

fttccefa,  that  they  have  been  of  eflential  fervice  to 
the  nation  in  general,  confidered  in  a  commercial 
light,  and  have  excited  the  applaufe  and  approba- 
tion of  Europe. 

Before  the  time  of  thjis  venerable  judge,  the  legal 
prooeedings,  even  on  contracts  of  infuraiice,  were 

fabjed  to  great  vexations  and  oppreilions.  If  the 
underwriters  refofed  paymenti  it  was  ufual  for  the 
ittfared  to  bring  a  feparate  aftion  againft  each  of  the 
underwriters  on  the  policy,  and  to  proceed  to  trial 
on  all.  The  multiplicity  of  trials  was  oppreilive 
both  to  the  infurers  and  infurcd  ;  and  the  infurers, 
if  diey  had  any  real  point  to  try,  were  put  to  an 
enormous  expence,  before  they  could  obtain  any 
ieci£u>2i  of  the  queftion  which  they  wiflied  to  agi<- 
tatc.    Some  underwriters,  who  thought  they  had 

S  9t  found 
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.a  found  defence,  and  'who  were  defirous  of  avoid' 
ing  unneceflary  cofts  or  delay  to  themfelves  or  the 
infured,  applied  to  the  court  of  King's  Bench  to 
flay  the  proceedings  in  all  the  adions  but  one>  uu- 
dertaking  to  pay  the  amount  of  their  fubfcriptions 
with  coils,  if  the  plaintiff  fhould  fucceed  in  the 
caufe  which  was  tried ;  and  offering  to  admit  on 
their  part  every  thing,  which  might  bring  the  true 
merits  of  the  cafe  before  the  court  and  jury.     Rea- 
fonable  as  this  offer  was,  the  plaintiff,  either  from 
perverfenefs  of  difpofition,  or  the  illiberality  and 
cunning  of  bis  advifcrs,  refufed  his  confent  to  the 
t  Barnard.       application.     The  court  did  not  think  themfelves 
'    '  *°^*       warranted  to  make  fuch  a  rule  without  his  confent  ; 
but  Mr.  Jufticc  De7iifon  intimated  that  if  the  plain- 
tiff perfiftcd,  againft  his  own  intereft,  in  his  right  to 
try  all  the  caufes,  the  court  had  the  power  of 
granting  imparlances  in  all  but  one,  till  there  was 
an  opportunity  of  trying  that  one  adion.    Lord 
Mansfield  then  dated  the  great  advantages  refuldng 
to  each  party  by  confenting  to  the  application 
which  was  made ;   and  added,  that  if  the  plaintiff 
confented  to  fuch  a  rule,  the  defendant  ihould  un- 
dertake not  to  file  any  bill  in  equity  for  delly,  nor 
to  bring  a  writ  of  error  {a\  and  ihould  produce 
all  books  and  papers,  that  were  material  to  the 
point  in  iffue.    This  rule  was  afterwards  confented 
to  by  the  plaintiff,  and  was  found  fo  beneficiai  to  ] 
all  parties,  that  it  is  now  grown  into  general  ufe  ; 

(a)  The  Court  of  Common  Picas  were  unanimoufly  of  opi*^ 
nlon,  after  confideration,  that  a  defendant  who  had  entered  Into 
the  confoltdation  rule,  could  not  bring  a  writ  of  error  at  all^ 
although  there  be  manifcft  error  upon  the  record.  Ciunden  v. 
£die,  I  H.  Blac.  Rep.  2i. 

and 
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Ifid  is  called  The  Conrolidation  Rule.  Thu$  on 
the  one  hand,  defendants  may  have  queftions  of , 
real  importance  tried  at  a  fmall  expence;  and 
plaintiffs  are  not  delayed  in  their  fuits  by 
thofc  arts,  which  have  too  frequently  been  reforted 
to,  in  order  to  evade  the  payment  of  a  ju(t  de- 

In  for  met  times^  the  whole  of  the  cafe  was  left 

generally  to  the  jury,  without  any  minute  ftatcment 

horn  the  bench  of  the  pHnciples  of  law,  on  which 

infurances  were  eftabliOied;  and  as  the  verdi£ls 

Were  general,  it  is  almoft  impoffible  to  determine 

from  the  reports  we  now  fee,  upon  what  grounds 

the  cafe  was  decided.     Nay,  even  if  a  doubt  arofe 

ifl  point  of  law,  and  a  cafe  was  referVed  upon  that 

doubt,  it  was  afterwards  argued  in  private  at  the 

chambers  of  the  judge  who  tried  the  caufe,  and  by 

his  iingle  decifion  the  parties  were  bound*     Thus^ 

Tvhatever  bis  opinion  might  be,  it  never  was  pro* 

mulgated  to  the  world  ;  and  could  never  bei  the 

^le  of  decifion  in  any  future  cafe* 

Lord  Mansjield  introduced  a  different  mode  of 
I^oceeding ;  idt  in  his  ftatement  of  the  cafe  to  the 
jury,  he  enlarged  upon  the  rules  and  principles  of 
bw,  as  applicable  to  that  cafe ;  and  left  it  to  them 
to  make  the  application  of  thofe  principles  to  the 
&ds  in  evidence  before  them*  So  that  if  a  general 
terdid  were  given^  the  grounds^  on  which  the  jury 
proceeded,  might  be  more  eafily  afcertained.  Be- 
fides,  if  any  real  difficulty  occurred  in  point  of  law» 
bis  Lordfiiip  advifed  the  counfel  to  confent  to  a 
^wcial  cafe.    In  a  fpeeial  cafe^  the  &£ts  are  either 

ji  a  ad- 


Ki  INTRODUCTION. 

admitted  by  the  parties,  or  if  they  are  difputed,  are 
proved ;  and  then  the  judge  takes  the  opinion  of  the 
jury  upon  thofe  fafts,  referving  the  queftion  of  law 
to  be  agitated  elfcwhere.  Thefe  cafes  are  afterwards 
argued,  not  before  the  judge  in  private,  but  in  open 
court  before  all  the  judges  of  the  bench  from  which 
the  record  comes.  Thus  nice  and  important  quef- 
tions  are  now  not  haftily  and  unadvifedly  decided ; 
but  the  parties  have  their  cafe  fcrioufly  confidered 
and  debated  by  the  whole  court  i^  the  decifion  be- 
comes notorious  to  the  world ;  it  is  recorded  for 
a  precedent  of  law  arifing  from  the  fads  found, 
and  ferves  as  a  rule  to  guide  the  opimons  of  future 
judges. 

It  had  alfo  been  the  cuftom,  when  cafes  were  re« 
ferved,  to  leave  it  to  the  counfel  on  both  (ides  to 
draw  them  up  at  their  leifure.  This  introduced  con* 
iiderable  delays ;  for  every  fad:  became  again  a  fub* 
jed  of  difpute ;  and  frequently  from  the  hurry  of 
bufmefs  and  other  avocations  of  the  counfel,  the 
cafe  was  negleded  for  a  coniiderable  time,  before 
it  was  ready  for  the  infpedion  of  the  court. 

Now,  whenever,  a  cafe  is^ferred,  the  judge  him* 
felf  dilates  to  the  clerk  of  the  court  the  fa£ts 
which  ought  to  be  ftated,  and  the  queftion  upoA 
which  the  opinion  of  the  court  is  required  :  and  in 
addition  to  this.  Lord  MamjUU^  whofe  rules  art 
now  the  fubjeft  of  our  enquiry,  ordered,  that  aH 
jcafes  fo  referved  muft  be  fet  down  for  argument 
within  the  fir  ft  four  days  of  the  term  following  thi 
trial ;  otherwife  the  judgment  muft  be  entered  aij 
cording  to  the  finding  of  the  jury# 

9  On 
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One  additional  improvement  in  the  proceedbgff 
remaiqs  to  be  mentioned.    Before  Lord  MansfiekTw. 
time,  it  was  almo(l  a  matter  of  courfe  not  to  decide 
anj  cafe,  without  hearing  two  arguments  tipon  it ; 
but  in  the  very  firft  caufe,  which  is  reported  of  hia  Raynard  t. 
Lordfliip's  decifions,  he  expreffed  himjeif  to  this  cf-  ^  Burrow  5. 
fed:  "  Where  we  have  no  doubts ;«^  ought  not  to 
^'  pat  the  parties  to  the  delay  and  expence  of  a  far* 
^'  tber  argainent,  nor  leave  other  perfQ&s  who  may 
^  be  intereited  in  the  determination  of  a  point  of 
^  a  general  nature,  nnnec^flarily  un^er  :tl;^  anxiety 
«  of  fufpence."  When  we  add  to  thefe  wife  regula- 
tions the  conlideration  that  Lord  Mansfield^  during 
his  long  adminiftration  of  juftice,  gave  up  a  great 
part  of  his  time,  and  employed  his  talents  in  the 
elucidation  of  thofe  points,  which  tend  to  fix  the 
fyftem  of  mercantile  jurifprudence  upon  the  fureft 
grounds,  we  need  not  wonder  that  that  part  of  it, 
which  relates  to  marine  infurances,  has  attained  to 
its  prefent  ftate  of  perfeftion. 

A  complete  fyftem  of  jurifprudence  cannot  be 
fuddenly  erefted :  but  there  is  rather  matter  to  ex- 
cite our  wonder  that  fo  much  has  been  done  in  this 
refpect  within  the  laft  40  years,  than  ground  .to 
complain  that  little  has  been  effefted.  It  is  the  boaft 
of  this  age,  that  in  it  the  great  foundations  of  marine 
jurifprudence  have  been  laid,  by  clearly  developing 
the  principles  on  which  policies  of  infurance  are 
founded,  and  by  happily  applying  thofe  principles 
to  particular  cafes.  It  will  be  the  bufinefs  of  the 
following  work,  which  profeffes  to  lay  down  a  fyf- 
tem of  the  law  as  it  now  ftands,  to  point  out, 
amongft  other  things,  the  improvements  which 
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have  been  made  by  the  legiflature  from  time  to  time 
en  the  fyftem  of  infuraaces,  by  many  wife  flatutea 
and  falutary  reftridions ;  and  to  prove,  that  the 
learned  judges  of  the  courts  both  of  law  and  equity^ 
by  their  liberal  and  equitable  conftrudion  of  chofe 
^  ^   Itatutes,   and  by  adopting  the  true  principles  of 

commerce  in  their  decifion  of  the  many  intricate 
cafes,  which  have  been  brought  before  them,  have 
added  another  pillar  to  that  beautiful  ftrudure  of 
rational  jurifprudence,  which  has  defcrvedly  ac^ 
quired  the  admiration  of  mankin(J. 


CHAPTER   THE   FIRST. 
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POLIC  Y    IS  the  name  given  to  the  iiid^umcnf,  by  C    H 
*    which  the  contrafl  of  indemnity  is  efFe£led  t^twecn  the  v    ^ 
infurer  and  infured  :  and  it  is  not,  like  moil  contfaosy'^gned 
by  both  parties,  but  only  by  the  infurer,  who  on  f1igrf,ac- 
count,  it  is  fuppofed,  is  denominated  an  underwriter.    'Nof* 
nirhftanding  this,  there  are  certain  conditions,  of  which  we 
ftall  hereafter  have  occafion  to  fpeak,  to  be  performed  ai 
wc/{  by  the  pcrfon  not  fubfcribing,  as  by  the  underwriter, 
otberwife  the  policy  will  be  void.     Of  policies  there  feera  to  *  Burr  1117. 
be  tiro  kinds,  vahted  zni  open  policies;    and  the  only  dif- 
terence  between  them  is  this,  that  in  the  former,  goods  or 
property  tnfured  are  valued  at  prime  coft  at  the  time  of 
eSTefiing  the  policy ;  in  the  latter,  the  value  is  not  mentioned : 
that  in  the  cafe  of  an  open  policy,  the  real  value  mud  be  proved ; 
io  a  valued  policy  it  is  agned^  and  is  juft  as  if  the  parties  had 
admitted  it  at  the  triaU 

Although  policies  of  aflurance  are  not  to  be  ranked  with  Skinn.  ^4. 
fyxivAiy  contrads,  not  being  under  feal,  yet  they  have  always 
ken  held  as  facred  agreements,  and  of  the  firft  credit :  fo 
Biich  fo,  that  when  once  they  are  underwritten,  they  can- 
Bot  be  altered  by  either  party ;  becaufe  it  would  open  a  door 
to  an  infinite  variety  of  frauds,  and  introduce  uncertainty 
bto  a  fpecies  of  contra£),  of  which  certainty  and  precifioft 
ire  the  moft  eflential  requifites. 

In  a  cafe  before  Lord  Chancellor  Hardwicki^  this  doftrina  Henkle  r. 
ras  admitted  in  its  full  extent.     The  plaintiff  had  infured  a  Ex^^h^Amlr. 
lip  at  and  from  London  to  OJlend^  from  thence  to  Rotterdam^  Company, 
Dm  thence  to  the  Canaries^  warranted  an  OJlehd  (hip,  which 
^  was  afterwards  taken.    The  bill  was  brought  to  have  the       f   2  ]] 
iilicy  re6lified,  for  that  the  intention  of  the  parties  was  mif« 
lea  thereiD)  which  ivas,  that  the  warranty  was  too  general, 
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C  H  A  P.  and  that  the  voyage  (hould  liave  been  fiated  to  take  placQ 
'  J  from  OJi^nd  oT\\y^  and  not  from  London.  The  evidence  in 
this  cafe  was  the  depofition  of  Knox^  the  agent  for  the  com- 
pany. ;  who  depofed,  that  the  plaintiff  applied,  to  Iiim  to  in* 
fure  the  (hip,  and  that  he  believed  the  plaintiff  told  him,  (he 
was,  or  had  been '^n  EngUJh  fliip,  and  might  fay  fomeihing 
concerning  th^«,m1inner  or  intent  of  making  her  an  OJiend 
ihip;  but  th^iiis*  sinfwer  waa,  that  he  would  not  enter  into 
the  manpef^'hat  that  if  the  plaintiff  would  warrant  her  to  be 
?n  Q^^*(ffip,  he  would  injure ;  and  that  on  thofe  terms, 
and'.no.JDth^r,  the  agreement  was  made.  There  was  the 
c;<t4^^^  of  another  perfon,  who  varied  from  Knox ;  in  ad^ 
•..dition  to  wiiich  it  was  faid,  there  was  the  evidence  arifing 

.'."*%  from  circumftances,  for  that  it  was  impoffible  for  the  plain- 
~    *    * 

tiff  to  intend  to  infure  her  as  an  OJiend  (hip,  (he  being  then 

in  London^  and  could  not  be  an  Ofund  Qiip  without  going  to 

OJiend  \  for  which  proof  was  read  that  it  was  neccffary  (he 

fliould  be  regillered. 

Lord  Chancellor,—'''  The  firft  queftion  is,  whether  it  fuflS- 
ciently  appears  to  the  court,  that  this  policy,  which  is  a  con- 
traft  in  writing,  has  been  framed  contrary  to  the  intent  and 
real  agreement.     It  is  certain,  that  to  come  at  that,  there 
ought  to  b.c  the  (Irongeft  proof  poffible,  for  the  agreement  is 
twice  reduced  into  writing  in  the  fame  words,  and  muft  have 
the  fame  conftruftion :  and  yet  the  plaintiff  feeks,  contrary 
to  both  thefc,  to  vary  them,  and  that  in  a  cafe,  where  his 
vritneffes  vary  from  each  other.     The  fingle  depofition,  upon 
which  it  depends,  is  very  uncertain  ;  and  importSj,  that  they 
lelied  on  the  plaintlff^s  warranty,  leaving  the.tranfaftion  re- 
lating to  the  manner  of  making  her  an  Cfend  (hip  entirely 
to  hirafelf.      His  Lord(hip,  therefore,  as  there  was  no  evi- 
dence to  vary  the  contraft  from  the  written  words,  ordere4 
^e  bill  to  be  difmiffed." 

■ 

At  the  fame  time  it  muft  be  obferved,  that  cafes  frequently 

may,  arid  do  e<i(J,  in  which  a  policy,  upon  proper  evidence^ 

may  be  altered,  without  any  violation  of  the  principles  above 

C  3  3       laid  down,  and  which  has  been  often  done  by  the  courts  both 

of  law  and  equity ;  for  kt  it  be  Tcmetobcxed  ci^icc  for  all, 

that 
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that  in  queftions  of  infurance,  which  is  a  contra^  founded 
upon  broad  equitable  principles,  courts  of  common  law  are 
bound  by  the  fame  rules  of  decifion  as  courts  of  equity. 
After  figning,  policies  are  likewifc  frequently  altered  by  con^ 
Jent  of  the  parties,  and  fuch  policies  are  good,  agreeably  to 
the  maxim,  amfenfus  toIUt  crrorem. 


An  inftance  of  the  former  kind  of  alteration  of  a  policy  Motteux  v.  the 
occurs  in  the  chancellorfhip  of  Lord  Hardwicie^  to  whofe  ^f  ji,'c  London  * 

545* 


decifion  we  laft  referred.  The  infurance  was  upon  the  fliip  '^^"'j^"^' 
five  hundred  pounds,  and  the  policy  fiated,  that  the  adventure 
was  to  commence  immediately  yr^m  the  departure  of  the  jhip 
from  F^ri  St.  George  t9  London.  The  bill  was  brought  by 
the  plaintiff,  fuggefting  that  the  owner  had  employed  a  Mr. 
HaiheaJ  to  tnfure  the  (hip  with  the  defendants,  to  commence 
fnm  her  arrived  at  Fort  St.  George ;  that  a  label,  agreeable  to 
thofe  tnfiruflions,  with  all  the  particulars  of  the  agreement^ 
had  been  entered  in  a  book,  and  fubfcribed  by  Halhead^  and 
two  of  the  dire£lors  of  the  company ;  that  by  a  mfiake  the 
policy  was  made  out  different  from  the  label ;  that  the  fliip 
being  loft  in  the  Bay  of  Bengal^  after  her  arrival  at  Fort  Saint 
George^  but  iefore  her  departure  for  England^  the  company 
reiufe  to  pay  ;  upon  thefe  fnggeflions,  the  plaintiff  prayed  that 
the  miftake  might  be  reflified,  and  that  the  eompany  might 
be  ordered  to  pay  five  hundred  pounds  with  intereft. 

His  Lordfhip  was  of  opinion,  that  the  label  was  1  memo- 
randurq  of  the  agreement,  in  which  the  material  parts  of  the 
policy  were  inferted  ;  that  although  the  policy  was  ambigu- 
Qi^s,  the  label  made  it  clear ;  and  as  it  was  only  a  miftake  of 
the  clerk,  it  ought  to  be  re&ified  according  to  the  label. 

In  an  a6lion  upon  a  policy  of  infurance,  and  non  affumpjit  Batesv.Orab- 
pleaded,  the  faSs  were,  that  Stubbs^  a  broker,  had  inftruflions  ^|^' 
to  procure  an  infurance  on  goods  on  board  the  Mary  Galley^ 
4  Saint  ChriJiopherSi  Captain  A.  /////,  commander  :  that  Stubbs^ 
in  writing  the  policy,  by  miftake,  made  the  infurance  on  the 
Aforj,  Captain  Haflewoody  commander^  which  was  fubfcribed 
by  the  defendant :    that  the  Mary  Galley  was  loft,  and  then       f  4  1 
Stuhhs  applied  to  the  infurers  to  confent  to  alter  the  policy, 
to  which  they  agreed.     It  was  urged,  that  on  iiccount  of  the 

iteration, 
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P*  alteration^  the  defendant  ihould  have  an  increafe  of  premiuoTy 
the  fhip  Mary  being  flouter  than  the  Mary  GaUey.  But  HoJty 
chief  joftice,  ruled,  that  the  a6lion  well  lay  upon  the  policy, 
and  that  the  miAake  might  be  fet  right. 

'  A  policy  of  infurance,  when  effefled,  becomes  the  pro- ' 
•  pc'*ty  of  the  infured  :  and  if  it  be  wrongfully  withheld,  either 

by  the  broker  employed  by  him  to  eficil  it,  or  by  any  other 
perfon  to  whofe  hands  it  may  happen  to  come,  he  may  main-  > 
tain  an  a£lion  of  trover  for  it^  as  well  as  for  any  other  fpecies 
of  property. 

Karding  ▼.  Tbus  an  a£lion  of  trover  was  brought  againfl  the  defen* 

tieT%it'iin«^^  dants  for  two  policies  of  infurance.      The  defendants  were 
Guildhall,  brokers,  who  had  written  to  the  plaintiff,  the  mailer  of  a  vcfr 

1781.  '  fc),  that  they  had  got  two  policies  eSeAed  ;  the  one  on  ac- 

count of  the  plaintiff's  cloaths  and  wages,  the  other  on  ac- 
count of  the  owners,  and  that  the  underwriter  was  Mr. 
Newnham.  A  lofs  having  happened,  the  defendants  produced 
a  policy,  underwritten  by  one  J.  S.  only  infuring  the  (bip^ 
in  which  the  plaintiff  bad  no  intereft. 

Lord  Mansfield. — «<  I  fball  confider  the  defendants  as  the 
%SL\i2\  infurers,  and  therefore  the  plaintiff  muft  prove  bis  10- 
tereft  and  lofs.  The  defence  fet  up  was,  that  the  letter  above 
fiated  in  evidence  was  written  by  the  defendant's  clerk  through 
miflake ;  and  it  was  faid,  that  trover  could  not  be  maintained 
for  jthat  which  never  exified :  but  his  Lordfliip  would  not  fuf« 
fer  the  defendants  now  to  contradidl  their  own  reprefentation ; 
9ind  the  plaintiff  accordingly  had  a  verdi£l  to  the  amount  of  hU 
intereHi  the  premium  being  deduced/' 

It  is  material  to  obferve,  that  policies  of  infurance,  though 
called  written  inftruments,  are,  for  the  convenience  of  trade, 
and  the  difpatch  of  bufinefs,  generally  printed,  leaving  blanks 
for  the  infertion  of  names  and  all  other  requifites.  This 
being  the  cafe,^  it  is  frequently  necefiary  to  infert  written 
claufcs,  in  order  to  exprefs  the  meaning  of  the  parties  to  the 
r  ^  -1  contrafl,  which,  from  fome  particular  circumdanccs,  the 
■  "*  printed  form  may  not  fufficiently  explain.  Thcfc  written 
cUufes  and  conditions,  thus  infertedi  are  to  be  conCdered  as 

th« 
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die  ital  contrafi ;  the  court  will  look  to  them  to  find  o»*  the  c  HA  Pv 
iatentton  of  the  partiest  and  will  confequenrly  ru(&<'  Tui  h  con*  i,_^-^'-|^j' 
jitioDs  to  controul  the  printed  word$  io  policies  of  infurance* 

Having  prcmifed  thu*  much  of  policies  in  general,  it  may 
be  proper  to  conHder  this  fubjed  in  a  threefold  point  of 
Tieir :  Firft*  what  perfons  may  be  infurers ;  Secondly*  what 
thiogi  may  be  infuredi  Thirdly,  what  the  requifites  of  a 
policy  are. 

ift.  What  perfons  may  be  infurers.  It  Qiould  feem,  that 
by  the  common  law  and  ufage  of  rperchants,  any  perfon  what, 
ever  might  be  an  infurer,  hoti^ever  unable  he  might  be,  from 
poverty  to  make  up  the  loffes  infured  againft,  provided  the 
merchant  wa$  weak  enough  to  trufi  to  iuch  a  fecurity,  la 
proccfs  of  time,  however,  there  were  fo  many  who  made  a 
fliew  of  great  wealth,  in  order  to  deceive  the  honeft  and  un«> 
fafpicious  trader  out  of  his  premiums,  and  who  were  in  in- 
Jblvent  circumftances,  that  it  became  an  obje£l  of  national 
i!oncem,    and  parliamentaxy  interference.      The    mifchiefii  ) 

tben  extfiing  in  this  branch  of  trade,  and  the  dangerous  con- 
feqwnces  thence  arifing  to  the  interell  of  the  country,  are  to 
be  colleded  from  the  preamble  of  the  ftatute,  which  pafTed  ia 
the  reign  of  Gtorge  the  Firfi,'  to  remedy  thefe  evils,  and  6Gm.|.c.iI« 
iriiich  has  in  fome,  though  not  in  any  great  degree,  reftraincd 
tbe  rule  of  the  common  law  as  to  the  unlimited  right  any 
nun  or  body  of  men  had  to  become  infarers.  ^'  Whereas 
^  it  has  been  found  by  experience,  that  many  particuhr  per*  **    * 

^  fons,  after  they  have  received  large  premiums  or  confider* 
^  ation  monies  for  or  towards  the  infuring  of  (hips,  goods, 
^  and  merchandizes  at  fea,  have  become  bankrupts,  or  other- 
^  wife  failed  in  anfwering  or  complying  with  their  policjei 
^  of  aflurance,  whereby  they  were  particularly  engaged  to 
^  make  good,  or  contribute  towards  the  lofles  which  n^er- 
^  chants  and  traders  h«ive  fuflair^ed,  to  the  ruin  and  im« 
^  poveriQiment  of  many  merchants  and  traders,  and  to  the 
^  difcouragement  of  adventurers  at  fea,  and  to  the  great  dimi- 
^  Bution  of  the  trade,  wealth,  ((rength,  and  publick  revenues 
^  of  the  kingdom  :  And  whereas  it  is  conceived,  that  if  two 
t[  iinrtral  and  diflinA  corporatioo8|  wiUi  st  competent  joint 
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HAP.  <*  Hock  to  each  of  them  belonging,  and  under  proper  cotidii 

tions,  reflridions,  and  regulations,  were  ereded  and  efta^ 

bliflied  for  aflufance  of  (hips,  goods,  or  merchandizes  at  fea/ 

or  going  to  fea,  (exclufivo- of  all  or  any  other  corporations 

"  or  bodies  politick  already  created,  or  hereafter  to  be  cre- 

*^  ated,  and  likewife  exclufive  of  fuch  focleties  or  partncr- 

**  ihips  as  now  are,  or  may  hereafter  be  entered  into  for  that 

*•  purpofe),  fetreral  merchants  or  traders,  who  adventure  thei 

<*  eftates,  or  part  of  their  cAates,  in  fuch  jQiip^,  goods,  an 

**  merchandizes,  at  fea,  or  going  to  fea,  (efpecially  in  remo 

*^  or  hazardous  voyages),  would  think  it  much  fafer  for  the 

"  to  depend  upon  the  policies  or  aflurances  of  either  of  thof< 

^<  two  corporations,  fo  to  be  eredled  and  eftablifhed,  than  o 

*<  the  policies  or  aflurances  of  private  or  particular  perfons/ 

The  ftatute  then  goes  on  to  authorize  his  majefiy  to  g;rah^ 

charters  to  two  didind  companies  or  corporations,  for  the  in 

furance  of  (hips,  goods,  and  merchandizes,  at  fea,  or  going  (i 

fea^  and  for  lending  money  on  bottomree.     The  flatute  alf^ 

ena£ls  that  the  corporations  may  purchafe  lands  to  the  amo 

of  one  thoufand  pounds  p^r  annum ^  may  have  a  common  fea 

and  may  be  capable  to  fue  and  be  fued  at  law ;  that  each  co 

poration  (hall  provide  a  fuSicient  flock  of  ready  moaey  t 

fatisfy  afid  difcharge  all  juft  demands,  ariCng  upon  their  p 

'  '    '       lices  of  infurance  ;  and  in  cafe  of  refufal,  the  parties  infur 

may  bring  their  a£lion  againft  the  corporation,  and  fliall  r^ 

t  Geo.  I.  c  15.  covtr  double  damages  and  cofts.    This  claufe,  .however,  glvi 

^  *r     I  double  damages,  was  afterwards  thought  by  the  legiflature  to 

i-  43-  be  hard  and  oppreffive  ;  and  therefore,  by  a  claufe  iq  a  fubfe'r 

'quent  ftatute,  thefe  corporations  were  allowed  to  plead  ths 
Videpoft^c.  2o.  general  i(rue  to  any  aQion  brought  againd  them  ;  and  the 
jury,  in  eftimating  the  damages,  as  well  with  refpe6l  to  thenq 
9S  any  other  perfons,  were  left  to  their  own  difcretion. 

After  feveral  other  claufes  for  the  internal  regulation  oj 

thefe  corporations,  the  (latute  of  the  fixth  of  Gfa.  the  Firfl 

goes  on  to  prohibit  any  other  foclety  or  partner(hip  whatFo- 

cvcr  from  making  infurances,  or  lending  money  on  bottonl- 

Sec.  «.  ree.     •*  And  be  it  enaded,  that,  from  and  after  the  granting 

^  or  making  the  (aid  charters  or  indentures  for  ere61ing  tlu 
^  two  corporations  before  mentioned,  and  pading  the  fame  urv 
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«  dcr  the  great  feal,  for  and  during  the  continuance  of  the  laid  ^   ^  .^ 
«*  corporations  refpeftively,  or  either  of  them,  all  other  cor- 
«  porations  or  bodies  politick,  before  this  time  ere£ied  or  efia* 
<*  blifhed,  or  hereafter  to  be  erefled  or  eftabliOied,  whether 
*^  fucb  corporations  or  bodies  politick,  or  any  of  them,  be  fple 
«  or  aggregate,  and  all  fuch  focieties  and  partnerfliips  as  now 
"  are,  or  hereafter  fliall  or  may  be,  entered  into  by  any  perfon 
''  orperfons,  for  aiTuring  (hips  or  merchandizes  at  feasor  for 
"  lending  money  on  bottomree,  (hall,  by  force  and  virtue  of 
^  this  a3>  be  re&rained  from  granting,  Hgning,  or  urder^ 
<'  writing  any  policy  of  affurance,  or  making  any  contrails 
^  for  alTurance  of  or  upon  any  (hip  or  (hips,  goods,  or  mer* 
^  chandizes,  at  fea,   or  going*  to  fea,  and  for  lending  any 
^  monies  by  way  of  bottomree  as  aforefaid :  and  if  any  cor- 
"  poration  or  body  politick,  or  perfons  a£ling  in  fuch  fociety. 
^  or  partner(hip  (other  than  the  two  corporations  intended 
"  to  be  eflablilhed  by  this  a£l,  or  one  of  them)  (hall  prefume 
*^  to  grant,  fign,  or  underwrite,  after  the  twenty-fourth  day 
«  oljune  1720,  any  fuch  policy  or  policies,  or  make  any 
^  fuch  contrad  or  contra£is  for  a(rurance  of  or  upon  any 
^  (hip  or  (hips,  goods  or  merchandizes,  at  fea  or  going  to 
^  fea,  or  take  or  agree  to  take  any  premium  or  other  reward 
**  for  fuch  policy  or  policies,  every  fuch  policy  and  policies 
'*  of  alTurance  of  or  upon  any  fuch  (hip  or  (hips,  goods  or 
^  merchandizes,  (hall  be  iffo  fa^Jo  void,  and  all  and  every 
^  fuch  fum  or  fums  fo  figned  and  underwritten  in  fuch 
^  policy  or  policies  (hall  be  forfeited,  and  (hall  and  may  be 
^  recovered,  one  half  to  the  ufe  of  his  majefty,  the  other 
^  ti>  that  of  the  informer,  by  a£lion  :  and  if  any  corporation 
^  fx  bodies  politick,  dr  perfons  ading  in  fuch  fociety  or 
^  partnerfhip,  other  than  the  two  corporations  intended  to 
^  beereQed  by  this  a£l,  or  one  of  them,  (hall  prefume  to 
^  lend,  or  agree  to  lend,  or  advance,  by  themfelves  or  any 
^  others  on  their  behalf,  after  the  faid  twenty-fourth  day  of 
•*  yune  1720,  any  money  by  way  of  bottomree  contrary  to 
^  this  afi,  the  bond  or  other  fecurity  for  the  fame  (hall  be 
^  iffs  fa£iQ  void,  and  fuch  agreement  (ball  be  adjudged  to 
^  fab  an  ufurious  contra6l,  and  the  offenders  therein  (hall 
^  fiiflfcr  as  in  cafes  of  ufury :  neverthelefs  it  is  intended  an4 
*  hereby  declared^  that  any  private  or  particular  perfon  or 

*•  perfons 
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SuHiTan  v. 
Grravciy 

Sittings  afrcr 
Eaficr  1789. 


Mitchell  and 
othepSi  afligneef 
of  Robertfon  a 
baitkrupt,  V. 
Cuckburn,  af- 
iignee  of  T>  ler 
a  banknipr^aH. 
Bbc  Rep.  in 
C.  P.  379. 


^  perfoni  fliall  be  at  liberty  to  write  or  underwrite  tJif 
<<  policies^  or  engage  hiiDfeir  or  Herfelf  in  any  afTurances  off 
^  for,  or  upon  any  (hip  or  (hips,  goods  or  merchandizes  at 
*•  fea,  or  going  to  Tea,  or  may  lend  money  by  way  of  bot* 
**  tomree,  as  fully  and  beneficially,  as  if  this  a£l  had  ne\'er 
**  been  made,  fo  as  the  fame  be  not  on  the  account  or  rifqoe 
**  of  a  corporation  or  body  politick,  or  upon  the  account  or 
'*  rifque  of  perfons  a£ling  in  a  fociety  or  partner  (hip  for  that 
**  purpofe  as  aforefaid.*' 

Upon  this  claufe  of  the  ftatute,  a  queftion  aro{e  at  GutTJ* 
halL  It  was  an  aflion  brought  againft  the  defendant  to  re« 
cover  a  fum  of  money  received  by  biro  from  one  Briftow  to 
the  plaintiff's  ufe.  The  plaintiff  was  an  underwriter,  and' 
the  defendant  was  a  broker ;  and  a  lofs  having  happened  upon ' 
a  policy  underwritten  by  the  plaintiff,  he  had  been  obliged  ttr 
pay  it :  but  BriJlou\  having  agreed  to  take  half  the  plaintiff** 
ri(k,  had  paid  his  moiety  of  the  lofs  into  the  hands  of  the 
defendant,  to  recover  it  from  whom  this  a6lion  was  brought* 

Lord  Kenyan f  C.  J*—***  I  am  of  opinion  that  the  plaintilTi 
cannot  recover ;  for  this  is  clearly  a  partnerihip  within  the 
a£t  of  parliament.  If  a  (ingle  name  appears  upon  the  policyi  1 
as  in  this  cafe,  the  infurer  fliall  never  be  allowed,  if  a  lo(s 
happen,  to  defeat  a  bona  fide  infurance,  by  faying  t6  an  inno^ 
cent  perfon,  there  was  a  fecret  partner(hip  between  another 
and  myfelf ;  and  therefore  the  policy  is  void.  But  here  the 
plaintiff  is  hirofelf  the  underwriter,  wha.comes  to  enforce  an 
illegal  contraft:  it  is  a  partner(hip  pro  hoc  vicet  and  this 
party  cannot  apply  to  a  Court  of  Juftice  to  enforce  a  con« 
tradl  founded  in  a  breach  of  the  law.** 

No  motion  was  ever  made  to  fet  afide  the  nonfult ;  but 
two  or  three  days  after,  Lord  Kenyan  took  occafion  to  men** 
tion  to  the  bar,  that  he  had  flated  the  cafe  to  the  other  Jadge$ 
of  the  couTt  of  King's  Bench,  who  were  unanimoufly  of  the 
fame  opinion  with  his  Lordlhip. 

In  a  more  modem  cafe,  the  decifion  in  SuUhan  v.  Grtavn 

came  under  difcuffion  in  the  court  of  Common  Pleas,  and  tht 

opinion  given  by  Lord  Kenyon  was  confirmed  by  the  unanU 

mous  opinion  of  that  Court* 

Tb«. 
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The  h&s  were,  that  the  two  bankrupts  were  engaged  in  a  C  H  A  P. 
pirtneribip  for  the  infurance  of  (hipi^  which  was  carried  od 
ia  (be  naofte  of  Robertfon^  who,  at  the  time  of  his  bankruptcy, 
bad  paid  a  much  larger  fum  for  lofles  than  be  had  received  for 
fremvams ;  and  to  recover  a  moiety  of  this  fum  from  Tyler*^ 
elbte  was  the  objefi  of  this  a£iion.  The  Lord  Chief  Juflice 
Ijn  having  nonfuited  the  piaintiflFs  at  the  trial,  and  a  motion 
baring  been  made  to  fet  the  nonfuit  afide,  the  learned  Judges, 
after  argument  at  the  bar,  delivered  their  opinions. 

\A.  Ch.  J.  Eyre. — "  This  queflion  depends  on  the  true  con- 
IruSion  of  the  flat.  6  Geo.  i.  c.  18.  By  that  ad,  the  two 
corporations  became  the  purchafers  of  the  excludve  privilege 
^fiafuring  on  a  joint  (lock;  and  to  give  effect  to  that  privilege 
ill  other  perfons  are  prohibited  from  infuring  on  a  joint  flock. 
Ibw  it  appears  clearly  on  the  firft  view,  that  the  provifions 
•f  the  ad  are  at  an  end,  if  a  perfon,  by  merely  infuring  in  his 
own  name,  can  have  the  advantage  of  a  joint  capital,  which 
the  ad  meant  to  prohibit.  This  partnerOiip  therefore  is  con- 
Uvy  to  the  fpifit  of  the  zQ. ;  and  it  is  alfo  contrary  to  the 
ildtcr  of  it.  The  12th  fe£lion  directs,  that  all  focieties,  &c.* 
Tins  does  not  at  all  go  to  coniine  the  meaning  of  the  legifla- 
pn  to  an  avowed  partnerOiip,  infuring  publickly  in  their 
^vn  names ;  but  the  objefl  is  to  prevent  any  other  joint  flock, 
jkiog  embarked  in  infuring.  This  being  fo,  the  confequence 
|a>voidably  is,  that  no  contraEl  can  arife  dire£lly  out  of  fuch 
I  proceeding,  fo  as  to  be  the  foundation  of  an  adion.'* 

I   Mr*  y.  Heath.-^^^  I  am  of  the  fame  opinion.     It  feems  fo 
p  that  the  obje3  of  the  flatute  would  be  totally  defeated,  if 
were  to  extend  only  to  thofe  policies,  in  which  the  names 
ail  the  partners  were  inferted.     It  exprefsly  declares,  that 
policy  fubfcribed  by  any  perfon  ailing  in  a  partnerOiip 
be  abfolutejy  null  and  void,  though  it  may  be  true  that  the 
fiibfcribing  fliall  be  eftopped  from  fetting  up  a  fecret 
ip  to  defeat  a  bona  fide  infurance.     And  the  reafon 
obvious ;  trade  is  carried  on  according  to  the  capital  em- 
ed.    Now  the  infurances  would  run  to  the  extent  of 
capital,  ia  whatever  name  the  policy  might  be  fubfcribed. 
objeft  therefore  of  the  flatute  was  to  prevenjC  the  employ* 

*  Vide  fupra,  p.  6, 

ment 
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CHAP,   meat  of  a  joint  capital)  which  would  afford  the  greatefl  coiii«» 
^^^  '-^^^  petkioD  -with  the  efUUiAied  corporations/*  . 

Mr*  J.  Roeh. — *^  As  to  the  fecond  point,  I  agree  that  if 

the  contract  be  illegal,  no  adion  can  arife  out  of  it.  But  as 
to  the  firfi  queftion,  whether  this  contrad  were  illegal  or  not, 

I  mud  confefs  I  had  great  doubts,  till  I  heard  the  opinions  oi 

my  Lord  Chief  Juftice  and  my  brother //ifa/A,  and  alfo  the 

cafe  cited  from  Park's  Infurancey  for  it  feemed  to  me  that  the 

fiatute  only  meant  to  prohibit  infurances  where  both  parties 

knew  that  a  partnerfhip  exifted,  but  not  where  there  was  a 

deeping  partnerfhip.     But  I  was  very  much  ftruck  with  th6 

obfervations  of  my  brother  Heathy  that  the  extent  of  the  in- 

Booth  V.  Hodg.  furance  would  be  in  proportion  to  the  capital  employed,  and 

S,ep.  ^ojy  .^cc.   ^f  there  were  an  increafed  capital  there  would  be  an  increafed 

rivalfhip  with  the  corporations.    Whatever  doubts  therefore  I 

had,  I  fubmit  to  the  authority  of  the  other  Judges.** 

Rule  for  fetting  afide  the  nonfuit  was  difcharged. 

The  rule  then  eflablifhed  by  all  thefe  cafes  feems  to  be  this, 

that  if  the  credit  of  any  company  or  fociety  (except  the  two 

mentioned  in  the  ftatute)  be  in  any  event  pledged  in  a  contraft 

1ms V.Smith,    of  this  nature,  the  contra3  is  void.     And  therefore  where  a 

7   crm   .  33  .   ^^j^^^^y  ^f  (jjjp  owners  engaged  to  infure  each  other's  (hips, 

though  they  cowcmnttd  fruerallyy  and  not  jointly  to  pay  a  cer- 
tain fum  in  cafe  of  lofs  ih  proportion  to  their  refpediive  (hares, 
yet  as  there  was  a  claufe  providing  that  in  cafe  of  the  infol- 
vency  of  any  one  of  the  members,  all  the  others  were  to  be 
refponfiblc,  the  contraft  was  void. 

Harrifon  v.  But  if  in  foch  an  affociation,  each  individual  fubfcriber  is 

MiiLnr,  Sittings   ^jj]y  liable  for  the  fum  to  which  his  name  appears,  and  not  fof 

after  Mich.  '  r    •  •" 

1796.  7  Term     the  default  of  the  other  fubfcribers,  it  has  been  held  by  Lord 
(d)f  ^^^  "°  *   Kenyorif  that  fuch  an  alTociation  does  not  infringe  on  the  afl 

of  parliament. 

Sec  24. 2(.  z8.      There  are  claufes,  in  a  fubfequent  part  of  the  fiatule,  f«* 

curing  to  the  South  Sea  and  Eaji  India  Companies,  all  thff 
rights  and  privileges  which  they  had  enjoyed  previous  to  the 
paffing  of  that  aft,  and  the  right  of  lending  money  on  bofy 
tomree  to  the  captains  of  their  own  (hips. 

thb 
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This  flatute  is  the  only  pofittve  regulation  to  be  found  in  C  H  A  F. 
the  law  of  this  country,  with  refpe£k  to  what  perions  ihall^  »_^-  _' 
or  (hall  not  be  infurers.  By  virtue  of  that  a6l,  the  two  offices 
under  the  names  of  the  Royal  Exchange  Jjfurance  Office,  and 
xht  London  AJpirana  Office,  were  created  and  eftablifhcd,  by 
charter  of  George  the  Firft,  under  the  great  fcal  of  Great  Bri* 
tm^  bearing  date  the  twenty-fecond  day  of  yune^  in  the  (ixth 
year  of  his  reign;  and  they  ftill  continue  offices  for  the  in* 
furance  of  property.  The  leglflature  having  thus  anxioufly 
provided  for  the  fecurity  of  thofe  merchants,  who  might  be 
defirous  of  carrying  on  an  extenfive  trade,  but  who  were  de^ 
lerred  from  doing  fo,  through  fear  of  the  infolvency  of  ua« 
derwriters,  having  fiipulated  with  the  company  that  they 
ihould  have  fufficient  funds  for  the  payment  of  all  demands 
that  might  be  made,  and  at  the  fame  time,  allowing  to  pri« 
Tate  underwriters  the  full  liberty  of  infuring  to  any  amount 
^th  thofe  who  were  fatisfied  to  trull  to  tlieir  private  fecuri* 
ties  only  \  it  is  not  to  be  wondered  at,  that  the  bufmefs  of 
infurance  encreafed  to  a  degree  almoll  inconceivable.  In- 
dcedjy  any  perfon,  fince  this  flatute,  may  infure  as  at  the  com* 
Aoalaw,  with  this  fingle  exception,  that  any  policy  fubfcribed 
bjr  a  private  firm  or  partnerfhip,  is  abfolutely  void. 

idly.  What  things  may  be  infured.  I  beg  leave  here  to 
prcmife,  that  I  do  not  mean  at  prefent  to  go  into  the  great 
queltion  of  infurance,  upon  interejl  or  no  intereji^^  having  rcr 
fcrved  that  for  the  fubje6l  of  a  diflin£l  chapter.  My  defign 
ID  this  place  is  only  to  fhew,  what  kinds  of  property  are  the 
falqed  of  infurance,  upon  fuppofition  that  every  perfon, 
ttaking  infurance,  is  interfiled  in  the  goods  as  the  law  re- 
qaiies. 

The  mofl  frequent  fubjeds  of  infurance  are  (hips,  goods, «  Mac«ns  4. 
tierchandizes,  the  freight  or  hire  of  (hips  :  alfo  boufes,  ware- 
lioufes,  and  the  goods  laid  up  in  them  from  danger  by  fire : 
vA  infurance  on  lives.     Of  the  two  lad  of  which,  more  will  See  poil»  chap. 
be  faid  hereafter.      But  although  infurances  upon  fuch  pro-  **  *    *^' 
ferty,  as  we  have  juft  enumerated,  moft  frequently  occur  in 
fra£tice ;  yet  in  the  law  books  we  meet  with  cafes  which  can 
iordljr  fall  within  any  of  thofe  defcriptions/i 

t  ThQ$ 
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Thus  bottomree  and  rej^ondentta  are  a  particular  fpcctes  of 
property  which  may  be  the  fnbjeft  of  infurance.  But  then 
it  muft  be  particularly  exprcfled  in  the  policy  to  be  rejpm* 
dentia  intereft  ;  for  under  a  general  infurance  on  gobds^  the 
party  infured  cannot  recover  money  lent  on  bottomree.  Such 
has  been,  and  is  at  this  day,  the  eftablifhed  ufage  of  merchants. 

[  10  ]  This  was  folcmnly  decided  in  an  aftion  upon  a  policy  of 

infurance  "  upon  go^ds  and  merchandizes^  loaden,  or  to  be 

**  loaden  aboard  the  Denhaniy  WtUiant  Tryon^  commander,  at 

"  and  From  Bengal^  to  any  ports  or  places  whatfoever  in  th* 

Glover V.  Black,  ?*  Eoft  Indies^  until  her  fafe  arrival  in  London.**     The  evi* 

and"i  Biack-^^  dcucc  appeared  to  be,  that  before  (he  figning  of  the  policyt 

ftoncR«p.405.    tj^e  plaintiff  had  lent  Captain  Trjon^    upon  the  goods^  then 

loaden,  and  to  be  loaden  on  board  (he  faid  (hip^  on  account 
of  the  faid  Captain  Tryon^  the  fum  of  fevcn  hundred  and  fiitty- 
four  pounds,  at  reJ^ondenttOy  for  which  a  b6nd  was  executed 
in  the  nfnal  form :  that  the  (hip,  at  the  time  of  the  lofe,  hai 
goods  and  merchandizes  on  board,  the  property  of  Captath 
Tryon^  of  greater  value  than  all  the  money  he  had  borrowed ;' 
that  the  (hip  was  afterwards  burnt,  and  all  the  goods  aiid  mer- 
chandizes were  totally  confumed  and  loft.  Upon  thefe  fii6b| 
the  queflion  was,  whether  the  plaintiff  could  recover.  This 
cafe  was  twice  argued  at  the  bar  ^  the  court  took  time  to  con- 
fider  it,  and  were  unanimous  in  their  determination.. 

Lord  Mansfield. — "  I  inclined  at  the  trial,  and  fincc  upoa 
the  argument,  to  fupport  this  infurance,  being  convinced  tbaet  i 
it  is  fair,  and  that  the  doubt  has  arifen  by  a  flip  in  omitting  to  i 
fpecify  (as  it  was  intended  to  have  been  done)  that  this  was  { 
a  rej'pondentia  intereft.      The  ground  of  fupport'mg  this  in*  \ 
furance,  if  it  could  have  been  fupported^  was  a  claufe  of  the  i 
19  G.  2.  c.  37.  /.  5.  which,  as  to  the  purpofe  of  inforance»  | 
confiders  the  borrower  as  having  a  right  to  infure  only  for  ! 
the  furplus  value,  over  and  above  the  money  he  has  borrowe€  ' 
at  refpondentia.     Yet  we  are  all  fattsfied  that  this  afi  of  par* 
liamcnt  never  meant,  or  intended  to  make,  any  alteratioti  \h 
the  manner  of  infurances;  its  view  was  to  prevent  gaming  or  ; 
wagering  policies,  where  the  infuier  had  no  intereft  at  all  9 
and  if  the  lender  of  money  at  rejpondentia  were  to  be  at  liberty 
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to  Infure  for  more  tbart  his  whole  intereft,  it  would  be  a  C   HA.   P. 
gaming  policy  ;  for  it  is  obvious*  that  if  he  could  infure  all  rhe 
|oods,  and  infure  his  refpondintia  intereft  befiJes,  this  would 
amount  to  an  infurance  beyond  his  whole  intereft.      In  de- 
fjpribing  refpondintia  intereft,  the  aft  gives  the  lender  alom  a 
ijght  to  make  infurance  on  the  money  lent :  fo  that  the  a3: 
left  it  on  the  pradlice.    I  have  looked  into  the  pradice,  and  I 
find  that  bottomree  and  refpondentia  are  a  particular f pedes  of       [  II  3 
infurance  in  themfelves,  and  have  taken  a  particular  denomi- 
nation.    I  cannot  find  even  a  di^um  in  any  writer  foreign  or 
donieftiCf  that  the  refpondentia  creditor  may  infure  upon  the 
goods^  as  goodt.     I  iind  too,  by  talking  with  intelligent  per- 
ibos  very  converfant  in  the  knowledge  and  pra6lice  of  in-» 
furances,  that  they  always  do  mention  refpondentia  interest 
whenever  they  mean  to  infure  it.      It  might  be  greatly  in* 
convenient  to  introduce  a  pra£lice  contrary  to  general  ufage^ 
and  there  may  be  fome  opening  to  fraud  if  it  be  not  fpecified. 
The  ground  of  our  refolution  is^  ^*  That- it  is  now  eflablifh- 
^  ed,  as  the  law  and  pradiice  of  merchants,  that  refpondentie^ 
^  and  bottomree  muft  be  fpecified  and  mentioned  in  the  policy 
•*  of  infurance/' 

It  is  to  be  obferved,  that  in  this  judgment  the  court  con- 
fined itfelf  entirely  to  the  cafe  then  before  it,  but  did  not 
mean  to  decide,  that  a  perfon,  having  a  fpecial ,  intereft  in 
goods,  could  not  recover  under  an  infurance  upon  goods  ge- 
nerally. Lord  Mansfield^  indeed,  exprefsly  faid,  at  the  con- 
dufion  of  his  argument,  that  they  did  not  mean  to  determine,  « 
that  no  fpecial  intereft  in  goods  might  be  given  in  evidence, 
in  other  cafes  than  in  thole  of  refpondentia  and  bottomfee, 
if  the  circumftances  of  the  cafe  (hould  happen  to  admit  of  it. 
The  lien  which  a  faftor,  to  whom  a  balance  is  due,  has  upon 
the  goods  of  his  principal,  comes  under  the  exception  taken 
by  the  court ;  and  an  infurance  upon  fuch  an  intereft  feems 
to  have  been  admitted,  if  not  abfolutely  held,  to  be  good,  in 
the  cafe  of  Godin  v.  London  Affurance  Company,  which  will  ,  £„„  ^^ 
be  fully  ftatcd  in  that  part  of  this  work,  which  treats  of  double 
mfurances. 

»2  But 
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C  H  A  P.  But  although  the  cafe  of  Glover  and  Black  is  certainly  good 
v^^^n^L,^;^  law,  yet  it  has  fince  been  ruled,  that  money  expended  by 
the  ca^.tain  for  the  ufe  of  the  fhip,  and  for  which  refpondentia 
intereft  was  charged,  may  be  recovered  under  an  infurance 
on  goods,  fpecie,  and  effe^s^  provided  the  ufage  of  the  trade, 
which  in  matters  of  infurance  is  always  of  great  weight, 
fanflions  it. 

(Gregory  v.  Thus  in  an  a&ion  upon  a  policy  of  infurance  on  goods^ 

Tiinity,'       '    fP^^^j  ^«^  (ff^^^^  of  the  plaintiff,  who  was  alfo  the  captaio, 
14  Geo.  III.       on  board  the  (hip,  the  plaintiff  claimed  under  that  infurance, 
r  J3J  1       money  expended  by  him  in  the  courfe  of  the  voyage  for  the 
ufe  of  the  (hip,  and  for  which  he  charged  refpondenlia  in- 
tereft. 

Lord  Mansfield,  after  delivering  his  opinion  upon  another 
point,  which  arofe  in  the  caufe,  and  which  will  be  mentioned 
in  another  part  of  this  work,  /aid,  as  to  the  fecond  queflion, 
•whether  the  words  **  goods,  fpecie,  and  effe^s**  extended  to 
this  iotereft,  I  fhould  think  not,  if  we  were  only  to  confider 
the  words  made  ufe  of.  But  here  there  is  an  exprefs  ufage^ 
which  muft  govern  our  decifion.  A  great  many  captains  in 
the  Eiiji  India  fervice  fwear,  that  this  kind  of  intereft  is  al* 
ways  infured  in  this  way,  and  I  obferve  the  perfon  here  in- 
fured  is  the  captain, 

t  Magens  jg.  By  the  marine  regulations  of  moft,  if  not  of  all,  the  trading 

powers  in  Europe,  infurances  upon  the  wages  of  feamen  are 
forbidden  ;  a  regulation  founded  in  wifdom  and  found  policy. 
Iii  Great  Britain,  a  great  and  commercial  nation,  fuch  an 
ordinance  is  particularly  neceffary,  and  it  is  agreeable  to  the 
policy  of  the  general  law  of  that  countr}',  by  which  it  is  de* 
IGeo.i.  ch.  24.  clared,  ^*  That  no  mailer  or  owner  of  any  merchant  (hip- 
'  ^'  <<  {hall  pay  to  any  feaman,  beyond  the  feas,  any  money  or 

«*  effe£ls  on  account  of  wages,  exceeding  one  moiety  of  the 
*i  wages  due,  at  the  time  of  fuch  payment,  till  fuch  ffaip  (hall 
•*  return  to  Great  Britain  or  Ireland,**  By  this  falutary  law» 
the  failors  are  interefted  in  the  return  of  the  (hip  ;  they  will^ 
OS  that  account,  be  prevented  from  deferting  it  when  abroad^' 

7  from 
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Croo  leaving  it  unfn9iined,  and  in  times  of  danger,  arifing  C    HA    P, 
either  from  perils  of  the  fea,  or  the  attacks  of  an  enemy,  will  y^^^^'^^^^ 
be  more  anxious  for  its  prefervation.     But  thcfe  good  eSeds 
would  be  entirely  defeated*  if  infurance  on  their  wages  were 
to  be  permitted ;    for  to  whatever  caufe  the  lofs  might  be 
attributed,    they  would  flill  be  fecure.      Since  the  former  WehArrv. 
editions  of  this  work,  it  has  been  held  in  an  exprefs  cafe  upon  ^  xcrm^K.  tsr- 
the  fobjefl,    that  a  failor  can  neither  infure  his  wages,  nor 
any  commodity,  which  he  is  to  receive  at  the  end  of  the  voy- 
age in  lieu  of  wages.     However*  it  Ihould  feem,  that  this  '  M^g^of  <9* 
regulation  does  not  mean  to  prevent  mariners  from  infuring 
for  the  homeward  voyage  thofe  wages,  which  they  have  re* 
ceived  abroad,  or  goods  which  they  have  purchafed  with  thoft; 
wages  in  order  to  bring  them  home;  bur,  in  fuch  a  cafe,  they 
pre  to  be  confidered  in  the  fame  light  with  other  men. 

In  an  a£lion  upon  a  policy  of  infurance  upon  Fort  Marl*  Carter v.Borhm, 
fcr«/A,  othcrwife  Bencoolerij  in  the  Eajl  Indies^  for  twelve  andTeic^. 
calendar  months,  from  the  firft  of  O^oier  1759,  to  the  firft  5^^* 
ciOaober  1760,  againft  any  European  enemy,  for  the  benefit       [  13  ] 
of  thp  governor,  it  was  doubted  by  the  learned  chief  jullice  Lord  MaasUii 
who  tried  that  caufe,  whether  a  policy  againft  the  lofs  of 
hrt  Aiarlbortfugh  for  the  benefit  of  the  governor  was  good* 
upon  the  principle  which  does  not  allow  a  failor  to  infure  his 
wages.      But  afterwards,  when  he  came  to  deliver  the  opir 
oioD  of  the  court  upon  all  the  points  in  that  caufe,  after  meur 
tboing  this  doubt,  which  had  occurred  to  his  mind,  he  went 
«n  thus :   **  But  confidering  that  this  place,  though  called  a 
^  fort,  was  really  but  a  fadory  or  fettlement  for  trade ;  and 
"  that  he,  though  called  a  governor,  was  really  but  a  tner^ 
^  chant ;  conI}dering  too,  that  the  Is^w  allows  a  captain  of 
^  a  fhip  to  infure  goods  which  he  has  on  board,  or  his  fhare 
^  in  the  fhip,  if  he  be  4  part  owner;  and  the  captain  of  a 
**  privateer,  if  he  be  a  part  owner,  to  infure  his  fhare  ;  con- 
^  fidering  too,  that  the  objeflioq  could  not,  upon  any  ground 
**  of  juftice,  be  made  by  the  infurer,  who  knew  him  to  t^e 
^  the  governor  at  the  time  he  took  the  premium ;  and  as 
^  with  regard  to  principles  of  publick  convenience,  the  cafe  - 
^  fo  f44oiq  bappexis,  (I  never  l^new  oqe  t>«fgre},  ap^  4ang^ 

f  }  **  from 
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CHAP.  <*  from  the  example  is  little  to  be  apprehended ; '  I  did  hot 

«  think  myfelf  warranted,  upon  that  point,  to  nonfuit  the 

"  plaintiff;  efpecially  too,  as  the  objeSion  did  not  come  fiom 

"  the  bar.      Though  this  point  was  mentioned,  it  was  not 

«*  infilled  upon  at  the  laft  trial ;    nor  has  it  been  ferioufly 

*♦  argued,  upon  this  motion,  as  fufficient  alone  to  vacate  the 

**  policy  :  and  if  it  had,   we  are  all  of  opinion,  that  we  aro 

**  not  warranted  to  fay,  that  it  is  void  upon  that  account." 


Ord  of 

Srockholm. 


It  has  long  been  a  queftion,  how  far  infu  ranees  upon  the 
Bynkcrihock's  fhips  or  goods  of  enemies  are  politick  or  legal.  Upon  the 
jSb"\/c.Ti7p.  *  continent  of  Europi  it  (hould  feem,  that  they  are  in  general 
'•53-  abfolutely  prohibited,  under  penalty  of  the  infnrance  being 

void,  and  the  delinquent's  forfeiting  the  fum,  to  which  he 

had  fubfcribed.     Thefe  laws  have  been  pafFcd   from  an  idea, 

that  fuch  infurances  are  prejudicial  to   the   intercfts  of  the 

country  tolerating  fuch  contrafts;  by  enabling  an  enemy  to 

[  14  ]       continue  his  trade,  on  account  of  the  degree  of  protedioa 

thus  afforded  him  againft  the  maritime  ftrength  of  the  nation 

making  the  infurance.      In  England^  till  very  lately,    this 

Brandon  v.  Nef-  queflion  has  been   undecided :     but     the    court  of   King's 

tow%"  TowcM.    ^^"^'^  ^*^^'  ^^  ^^^  ^^""y  rao^e^n  inftances,  been  unanimoufly 

•  Term  Jtc         ^'  opinion  that  fuch  infurances  are  illegal  and  abfolutely  void. 

•3  and  35.         I  (hall,   however,   when  I  come  to  the  chapter  on  illegal 

voyages,    ftate  the   arguments    on   both   fides  of  this   im- 
portant queftion.     In  this  place  I  (hail  only  obferve,  that  in 
the  year  1748,  a  bill  wa^  introduced  into  parliament,  **  to 
«<  prevent  affurances  on  fhips  belonging  to  France^  and  on 
«  merchandizes  and  effefls  laden  thereon,  during  the  then 
Beb. inHoufcof  «  cxifting  War  with  France**   That  bill  was  oppofcd  on  prin- 
biTtt,  vol.  a.       ciplcs  of  policy  and  expediency,  by  the  two  greateft  lawyers 
P'  *^''  and  inoft  eminent  fpeakers  of  that  age,  the  Honourable  Pf^l- 

Ham  Murray  and  Sir  Dudley  Ryder  \  h\xi  the  legiflature  thought 
txGeo.n.c.4.  proper  to  pafs  the  bill  into  a  law,  rnflifling  a  penalty  of  500/. 

upon  the  perfons  making  fuch  infurances,  and  alfo  declaring 
the  policy  to  be  void. 

The  exiftencc  of  that  aQ,  however,  was  limited  by  the  du- 
ration of  the  then  war.     But  itx  the  prefent  war  a  -(Jmilar 

legiflativo 
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kgHidfe  prpvifio^  has  been  made,  icdmag  that  infurances  C  .^   A.   P. 
in  the  a&  mentiooed  fliall  not  only  be  void,  but  the  o&enduig  v^^.^^^^^ 
petton  (hall  be  ioYprilboed  three  months.     This  flatute  is  alfo  33  Oeo  ill. 
temporaiy ;   but  the  decifions  above  alluded  to,  and  which 
will  be  fully  quoted  hereafter,  have  determined  that  all  in- 
farances  upgn  the  property  of  an  open  enemy  are  void,  in* 
dependant  of  the  a£ls  of  parliament.      It  is  not  to  be  dif- 
(emhled  that  thefe  decifions  are  rather  in  oppofltion  to  the 
lenticnents  of  Lord  Mansfield  and  Lord  Hardwickt :  for  al- 
though the  cafe  does  not  feem  ever  to  have  come  for  a  judi- 
cial opinion  before  them,  yet  it  is  evident,  from  what  they 
have  declared  both  in  parliament  and  on  the  bench,  that  on  ,  y^^  ,20. 
principles  of  expediency,  thofe  illudrious  men  were  inclined  Gift  v.  Mafiifl, 

^         ^  .  Sittings  at 

to  fupport  fuch  infurances,  although  it  (hould  feem,  with  all  Guildhall, 
deference  to  fuch  names,  that  even  the  expediency  of  the  ^g^.' 
ttcafure  loay  greatly  be  doubted* 

One  fpecies  of  infurance  on  foreign  (hips  or  goods  was 
prohibited  by  fiatute,  with  a  view  to  fecure  to  the  Eaft  India 
company  the  fole  trade  to  and  from  the  EaJI  Indies^  and  other 
places^  beyond -the  Cape  of  Good  Hopt.  The  ffatutc,  after  asCco.lI.c.xs. 
reciting,  that  to  admit  of  infurances  on  the  (htps  or  veflels  of 
foreigners  trading  to  the  Eafl  Indies^  may  be  a  means  of  en«> 
couraging  his  maje&y's  fubjc£)s  to  (bare  with  foreigners,  in 
enabii(bing  new  focieties  or  companies  for  carrying  on  the 
iaid  trade  in  the  dominions  of  foreign  (iates  or  princes, 
enafis,  **  That  no  infurances  (hall  be  made,  or  money  lent 
^  on  bottomree,  on  foreign  (hips  or  goods,  bound  to  or  from 
*<  the  Eafl  IndUsy  under  the  forfeiture  of  treble  the  fum  in* 
^  fuied  or  lent."  It  contains  an  exception,  however,  in 
favour  of  infurances  made,  or  to  be  made,  on  (hips  of  the  fub-  f  i  c  1 
je8s  of  fuch  fovereigns,  as  carried  on  a  trade  with  that  part  of 
the  world,  previous  to  the  month  o{0£lober  1748.  This  a6l 
W2S  to  be  in  force  for  feven  years.  Whether  upon  a  trial 
it  was  found  to  be  a  politick  or  wife  regulation,  I  have  not 
been  able  to  difcover :  but  the  prefumption  is  to  the  contrary ; 
as  it  does  not  appear  from  the  ftatute  book,  that  this  zGt  of 
parliament  was  continued,  or  that  i^  was  revived  by  any  fub* 

fcquent  flatute# 

F4  3dly, 
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CHAP.*  '3^y^  Of  ifce  requifites  of  i^  policy.   The  fidrrni  of^a  fdicff 

^  j^'^^^M  now  ufed  in  London^  is  neslrly  the  Ciiiie  which  was  adbptei 

Maiyne  io8.      two  fatHKired  years  ago,  as  may  be  colleded  fmmMuh/ne\ 

3   ^^'  '555-     jjyj  jjg  antiquity  cannot  prefervc  it  from  juft  cenfure,  it  being 

very  irregular  and  confufed,  and  frequently  ambtgoous,  froin 
making  ufe  of  the  fame  words  in  different  fenfes. 

.  The  elTentials  in  the  contrad  of  infurance  are :  Firft^  the 
name  of  the  perfon  for  whom  the  infurance  is  made :  Second- 
ly, the  names  of  the  (hip  and  matter :  Thirdly,  whether  they 
are  (hips,  goods,  or  merchandizes,  upon  which  the  infurance 
is  made :  Fourthly,  the  name  of  the  place  where  the  goods 
are  laden,  and  whither  they  are  bound:  Fifthly,  the  time 
when  the  riik  begins,  and  when  it  ends :  Sixthly,  all  the 
various  perils  and  rifles  which  the  infurer  takes  upon  himfelf : 
Seventhly,  the  confideration,  or  premium,  paid  for  the  rilk  or 
hazard  run  :  Eighthly,  the  month,  day,  and  year,  on  which 
the  policy  is  executed  :  Ninthly,  the  (lamps  required  by  a^ 
of  parliament.     Of  each  of  thefe  in  their  order« 

Fir  ft.  Of  the  name  of  the  perfon  infured.  It  was  formerly 
very  much  the  prai^ice  to  effeS  policies  of  infurance,  in  bkti 
as  it  was  called,  that  is,  without  fpecifying  the  names  of  iIk 
perfons,  for  whofe  ufe  and  benefit,  or  on  whofe  account  fuch 
infurances  were  made ;  a  pra£lice  which  had  been  found  in 
many  refpefls  to  be  mifchievous,  and  produftive  of  great  in-. 
%  Mageng  i$.  convenicncies.  This  mifchief  was  remedied  at  a  very  early 
'  '*  period  in  Genoa  and  France  by  the  marine  ordinances  of  thofc 

countries,  which  required  the  name^of  the  perfon  inCured  to 

be  inferted  in  the  policy,  an4  whether  he  vras  to  be  confidered 

14.  Geo.  III.      in  the  capacity  of  principal  or  fador.     In  England  a  limi- 

*^**f  l6  n       '^^  regulation  took  place  in  the  year  1774,  with  rcfped  to 

*-         -'       infurances  upon  lives ;  but  it  was  not  till  the  year  1785,  that 

any  provifion  was  made  upon  the  fubjefl  as  to  policies  upon 

fliips  and  merchandizes,  the  (latutc  of  the  14th  Geo.  3.  having 

in  terms  exempted  marine  infurances  from  its  operation. 

« 

*5  Geo.  IIL  The  ftatute  declares,  «  That,  from,  and  after  the  fifth  day 

<"  44-  i(  of  July  1785,  it  (hall  not  be  lawful  for  any  perfon  or  per- 

"  «  fons, 
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P  bns^  wiio  refide  in  Great  Britamy  to  timke,  or  caufe  to  Be  O  M   A  E 

^  made,  any  policy  or  policies  of  infurance  upon  his,  ber«  or 

P  their  intercft  in  any  fliip  or  (hips,  or  any  goods*  ncrchan- 

*^  dizes,  effeQs,  or  other  property,  without  inferttng  in  fitth 

•*  policy  or  policies,  A/V,  htr^  or  their  own  name  or  nameSf  as  Stt  Co»  and  an. 

f*  the  perfon  interefled  therein,  or  the  nam€  ct  names  eftht  ^  pir^r"***"* 

«  ^(m  or  perhns.  who  (hall  cffefcl  the  fame,  «^  the  agent  or  .iTermRep.464. 

'   J  t    J       ^  •*        ^        in  which  It  was 

^  agemj  of  the  perfon  or  perfons  fo  really  interefled  therein,  held  that  the 
"  or  fof  wbofe  ufe  or  benefit^  or  on  wbofc  account,  fucb  ,w'rrcov«rrbc- 
f*  policy  or  policies  is  or  are  underwrote :  and  that  it  (hall  *^*"^*»  amonfft 

*        ^  r  other  grounds, 

**  not  be  lawful  (or  any  perfon  or  perfons,  who  (hall  not  live  the  nameofth*^ 

**  or  refide  in  Greae  Britain^  to  make,  or  caufe  to  be  made,  „ot  infeited  w 

f*  aoy  policy  or  policies  of  a(rurance  upon  his,  her,  or  thek  ^^*  P^^^^ 

f*  interefi  in  any  (hip  or  fhips,  or  on  any  goods,  roerchandtzest 

"  cflefis,  or  other  property,  without  inferting  in  fucb  policy 

^  or  policies  the  name  or  names  of  the  agent  or  agtnts  of 

^  the  perfon  or  perfons  fo  really  interefled  therein,  and  for 

"  wbofe  ufe  or  benefit,  or  on  wbofe  account,  the  fame  if 

"  or  are  fo  made  and  underwrote ;  and  that  every  poliey  01 

**  policies  of  affurance,  made  or  underwrote  contrary  to  the 

^  tnie  intent  and  meaning  hereof,  (hall  be  null  and  void  to 

^  all  intents  and  purpofes.'* 

Upon  the  flatute  jufl  recited,  a  queflion  of  fome  confequence  Pny  andothem 
very  foon  arofe,  namely,  Whether,  when  the  agent  eBcEit  a  Rep.  p!  313! 
policy  for  the  principal  refiding  abroad,  it  be  neceifary  to  in* 
ien  his  name  in  the  policy,  as  agent.  Upon  a  debate,  it  was 
bcld,  that  if  it  be  not  flated,  that  he  effeQed  the  policy,  as 
the  agent  of  the  principal,  the  policy  will  be  void  within  tlM 
Ibtute.  Another  queflion  alfo  occurred  in  the  fame  caufe. 
Whether  it  was  not  the  intention  of  the  legiflature,  when 
,  ibe  principal  refided  abroad,  that  the  agent  (hould  live  in 
higland.  It  did  not  become  neceifary  for  the  court,  to  de« 
cide  the  latter  queflion ;  but  the  leaning  of  the  judges  clearly 
was  in  the  affirmative.  f  I?  1 

If  there  were  more  perfons  interefled  than  one,  it  was  ab-       L  *^  J 
Iblutely  neceifary  under  the  above  flatute  that  the  names  of 
;11  flK>uld  be  inferted,  otherwife  the  policy  was  void  :    Nor 
would  any  other  defcriptioQ  aitfw^r  the  dcflgn  of  that  flatute. 

Thus 
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CRAP.  Th«8  in  a  ctfe,  whtrt  there  were  feveral  plainitiSi,  the  poliqr 
\_^\-^_^  ««*  «3rfc  "  i»  Air  ttamf  of  Mr.  WMam  fVibin  and  the  refi 
Wiironand        *^  rf ihg  fixmifs^**  Mr.  JuAice  jBW^!^'' held  chc  poltcy  wa»  vuii 

others  V.  Rcaf-  •       ^.       n   *   -. 

ton,  B.  R.  at        «MCr  «hc  iUlUte. 

Guildhali  Sir- 
tings  after  Mi> 

chaeimas  17.87.        The  ^cifions  whicfi  havc  been  made  upon  this  ftatute  have 

now  become  very  immaterial  \  and  are  only  r-^ferred  to  in 
>order  to  (hew  the  complete  hiftory  of  cbat  branch  of  the  law, 
which  we  are  ^fcuflfing :  for  fuch  mifchiefs  and  inconveni- 
eneies  were  found  to  arife  to  perfons  imerefted  in  (hips  or 
28  Geo.  III.  ch.  ve(rel8  from  that  a6t  of  parliament ;  that  by  a  (ubtequent  fta- 
^^*  «ife,  it  was  whdiy  ropeaied.     1i\\t  k  was  not  deemed  expe- 

dient again  to  allow  of  policies  in  blank ;  and  therefore  the 
4ame  ftatute  declaredy  ^  That  it  fhould  not  be  iawful,  from 
^*  and  after  die  piling  of  that  a£l»  for  any  perfon  or  perfons,  ; 
^  to  aiake  or  c8e3»  or  caufe  to  be  made  or  effeAt^,  any 
^  policy  of  assurance  on  any  ihip  or  vefTel,  or  upon   any 
^  goods,  merchaodizefi,  eiieAs,  or  other  property  whatfoever, 
^  Without  iirft  inferting,  or  cau(tng  to  be  inferred  in  fuch 
^  poKcy,  cbe  name  or  names,  or  the  ufual  (lile  and  (irm  dl 
r  19  3      ^  dealing  of  one  or  more  of  die  perfons  interefted  in  fuch 
*<  alTurance;  or  without,  inftead  thereof,  firA  'inferting  the  , 
<^  name  or  names  of  the  ufual  ftile  and  firm  of  dealing  of  the  : 
^<  con(ignoror  confignors,  con(ignee  or  confignees,  of  the  : 
-^  goods  or  property  fo  to  be  infured  ;  or  the  name  or  naaief» 
^*  or  the  ufual  ftile  and  firm  of  dealing  of  the  perfon  or  pet- 
^  fons  reikiing  in  Great  Brkairty  who  ihall  receive  the  order 
^  for  and  efteft  fuch  policy,  or  of  the  perfon  or  perfons  who 
■^  (hall  give  the  order  or  direSions  to  the  agent  or  agents  tm« 
«•  mediately  employed  to  negociatc  or  effeft  fuch  policy*   Tho 
'^  fbtttte  further  tleclares  that  every  policy  made  or  under^i 
'^  wrote  <xmtraFy  to  the  true  intent  and  meaning  of  tbis  afiy 
-^  fliall  be  nuH  and  void  to  all  intents  and  purpofes/' 

V 

I 

DeATignierv.  Upon  this  2lGl  It  has  been  held,  that  it  is  not  neceflary 
Mfch^' "'oe^f  wl*c^«  *  policy  is  effefled  by  an  agent,  to  add  the  word  agent 
III.  or  any  other  defcription  to  his  name,  in  the  policy  itfelf« 

Bell  V  Giifon  ^"^  '^  ^^'  ^^^^  '^^^  decided,  that  a  policy  effeded  by  a  bro« 
Bofanquet  and  ker,  dcfcribing  himfelf  therein  as  agent^  has  fufficiently  com* 
I  ^01/345^      plied  with  the  requifition  -of  the  ftatuxe. 

Previous 
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Frtvious  to  the  paffiitg  of  irithcr  of  thcfe  afis  it  Was  kcU^  CHAP, 
dot  tfae  hofluod  of  a  fliq)  had  no  right  to  tafuTe  for  any  part- 
owner,  without  bis  particular  AireQicn ;    nor  tor  all  the  French  v: 
owners  in  general,  witbout  their  geBeral  oireaiofi»  or  soaBC-  5  Bur.  2727. 
iiing  eqaivaleot  to  it* 

Secoftdlyt  of  tfae  names  of  the  fliip  zni  mafier.  I  do  not 
find  any  expre£i  regulation  of  this  matter  in  England ;  but  it 
feens  to  he  oecvflary,  by  the  law  aiid  u£ige  of  merchants,  to 
mfert  the  names  of  the  Ihip  and  matter,  in  order  to  fix  with 
preciCoR  the  bottom  upon  which  the  adventure  b  to  be  taada^ 
tnd  the  captain,  by  whofe  diitefiion  the  ihtp  is  to  be  navtr 
gated,  becanfe,  according  to  the  degree  of  ftrcngth  and  fuf* 
Eciency  of  che  one,  and  the  flciil,  ability,  and  knowlege  of 
the  other,  the  rifle  is  encreafed  or  dtminiffaed;  and  £9  alb 
probably  will  the  amount  of  the  premioffl  be  regulated.  The  Ord.  of  Lew. 
ofage  of  the  merchants  of  England  in  this  refped  is  agreeable  rance/art. }. 
to  the  expreft  laws  and  regulations  of  other  maritime  ftates  ^^f^  ^^ 
upon  this  point.  Sometimes,  however,  there  are  infurances 
{eaeraHy  "  upon  any  Jhip  cr  flnfs**  expefied  from  a  particular 
place:  and  although  it  is  more  accurate  to  infert  the  name  of 
the  captain,  I  would  not  be  underftbod  to  aflert,  as  no  deCt* 
fion  has  been  made,  that  if  a  diflferent  captain  came  in  the  (hip 
from  that  whofe  name  is  mentioned  in  the  policy,  it  would 
tiicrdbFe^e  void  ;  efpecially  as  the  policy  always  contains  the 
voids  **  or  whofoever«lfe  (hall  go  for  matter  in  the  faid  (hip.'* 

Since  the  publication  of  the  two  firft  editions  of  this  work^     C  ^9  ^  1 
fc  vaKdtly  of  »thcfe  infurances  upmjhtp  or  Jbips  was  very  ela-  ^*^**^  *^ 
Iwratcty  difcufTed  in  f he  court  of  Common  Pleas,  and  the  *  H.  Biacitft. 
jwlgnient  of  ^riie  court,  oonfiiling  of  Lord  Chief  Juftice  Eyre^  sce^thii  c^fi 
*.  Jaftice  ^SfAr,  Mr.  Toflice  H<ath,  and  Mr.  Juftice  Rx^he.  »«"?  ^"°^5^  ^« 

•*  '  •*  **  '   another  point, 

'was  unanimous  in  their  favour ;  and  that  the  aflifi-ed  had  a  po(i,  c  17. 
light  to  cover  by  fuch  policy  whatever  (hip  he  thought  pro*-  ^*  ^  ' 
per,  ^t  fell  within  the  terms  of  it.  Th^  fads  of  the  cafe 
were  thcfe — ^On  the  24th  May  1793,  Freeland  ^nd  Rigiy^  mer- 
*i^ts  at  Scint  yirtcents^  wrote  to  the  piaintifTs,  merchants  at 
lhtrp9oly  who  were  alfo  partners  in  a  hoofe  of  the  fame  nanio 
8t  Gnn^dSs,  Teqiaefting  "ifaeiti  to  ^et  ly^oA  in  Aired  on  70 

2  b^es 
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e   H    A    ^.  bales  of  cotton  (hipped  on  board  the  Elizabeth^  from  Grendia  . 
to  England,  and  alfo  1^300 /•  on  another  cargo  of  cotton  and 
other  goods,  which  they  intended  to  (hip  on  board /^mr  other 
Jhip  that  fbould  fail  with  the  fir  ft  convoy,    and  therefore 
direfled  the  latter  infurance  to  be  on  Jhip  orjbips^    The  plain- 
tiffs  accordingly,  by  their  broker,  infured  1,260/.  onboard 
fhe  Elizabeih  in  London^  and  1,300/.  on  board  /hip  or  JbipSy 
viz.  700/.  at  Liverpool^  and  600/.  in  London.    The  policy 
for  700/.   of  which  the    defendant  underwrote  50/.    and 
on  which  the  aftion  was  brought,  was  at  and  from  Gre* 
nada  to  Liverpool,  on  any  kind  of  goods  as  intereft  (hould 
apppear,  in  Jhip  orjhips  on  account  of  Freeland  and  Rigby,  war- 
ranted to  fail  on  or  before  the  ift  of  Auguji  1793,  and  to  re^ 
turn  3  per  cent,  if  the  fhip  failed  with  convoy  bound  to  Greai 
Britain,  and  arrived,  i^c,  without  any  exception  of  the  goodi 
on  board  the  Elizabeth,    The  policy  for  6qo  /.  effcfled  in  Lon-* 
don,  was  alfo  on  Jhip  or  Jbips,  at  and  from  Grenada  to  Liver-t 
pool,  but  with  an  exception  of  1,260  /•  "  on  70  bales  of  cot- 
♦*  ton  per  Elizabeth,  Crettin,**  the  fame  underwriters  in  London 
having  before  fubfcribed  the  policy  on  the  Elizabeth.     But 
the  plaintiffs  did  not  communicate  to  the  underwriters  atLt* 
verpool  the  Letter  of  Freeland  and  Rigby,  direSing  an  infu- 
rance on  the  Elizabeth,  nor  any  circumflance  refpeding  the  4 
jgoois  (hipped  on  board  the  Elizabeth,  and  the  infurance  mad^ 
pn  that  (hip.     The  Elizabeth  failed  early  in  yune,  and  arrivedl 
fafe  at  Liverpool  in  AuguJl  1793.    The  Heart  of  Oaky  on  board  , 
of  which  Freeland  and  Rigby  had  (hipped  their  fecond  cargo  , 
pf  cotton,  ^c.  failed  the  latter  end  of  July,  bound  for  Livtr^ 
pool,  but  with  a  defign  formed  before  the  commencement  of  thg- 
voyage^  (as  appeared  by  clearances,  and  was  admitted  on  aQ ; 
fides),  to  touch  at  Cork  in  her  way  to  Liverpool,  but  was  to* 
tally  loft  before  (he  arrived  at  the  dividing  point.    The  defen*, 
dant  pleaded  the  general  ilTue,  and  a  tender  of  l/.  lOi.  on. 
account  of  the  fafe  arrival  of  the  Elizabeth^  which  plaintiff 
look  out  of  court,  find  Qt>tained  a  verdi£l  for  4.8 /«  lox* 

A  rule  having  been  obtained  to  (hew  caufe,  lyhy  there 
fiiould  not  be  a  new  trial  on  feveral  grounds,  the  pourt  dif* 
charged  t^  rule,  deciding  as  to  this  {K>int|  tb^t  th^  legal  i^ 

of 
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rf  the  poHcy  on  Jbtp  orjhips  was  too  well  cftabliflicd,  bofti  by   C 
u&ige  and  authority,  to  be  difputed :    As  to  the  fecond,  that 
theafTured  bad  clearly  a  right  to  apply  ftich  aa  infurance  to.  BR.  MichacL 
whatever  Oiip  he  thought  proper,  within  the  terms  of  it ;  for  sie  thTt  ctfe 
which  the  cafe  of  Hmcbman  v.  Offley^  was  an  authority.  ^fj  'l^c^'^' 

Rfp.  34Sv 
Note  la). 

It  has  alfo  been  held,  that  the  owners  of  goods  in fured,  by  puntamourr. 
the  aS  of  (bifting  the  goods  from  one  fhip  to  another,  do  not  j'^j^  ^^  5, , 
preclude  themfelves  from  recovering  an  average  lofs  arifing  "o^*  (")  "pon » 
froni  the  capture  of  (he  fecond  (hip,  if  they  aded  from  ne- 
ceflity,  and  for  the  benefit  of  all  concerned. 


Thirdly,  whether  they  are  Ihips,  goods,  or  merchandizes^ 
upon  which  the  infurance  is  made,  is  a  fafl  which  mull  be 
'  fiated.    It  is  abfolutely  neceflary  that  there  Ihould  be  a  fpeci* 
fication  upon  which  of  thefe  the  underwriter  in  Cures ;  becaufe 
ctherwife  it  would  be  impoflible  to  know,  whether,  in  any 
'  ioflance,  he  is  liable  or  not  to  the  lofs  fuftained.     But  it  is 
another  queftion,  whether,  in  policies  upon  goods,  it  be  iie« 
ceflary  to  declare  the  particulars.     The  pra£lice,  I  believe,  is 
very  unfettled.    It  is  the  opinion,  however,  of  a  very  rc- 
fpeSabte  merchant,  that  the  particulars  of  goods  (Iiould  be  iNfa^osS. 
r  Specified,  ifpofTible,  by  their  marks,  numbers,  and  packages, 
'  lather  than  that  they  (hould  be  included  under  the  general  de- 
nomination of  merchandize ;  or  that  if  it  be  agreed  to  infert 
diem,  when  known  to  the  infured,  care  (hould  be  taken  not 
to  omit  it,  as  fuch  fpecification  prevents  much  trouble  ii% 
px}ving  to  the  infurer  the  particular  goods  infured,  which  are 
more  or  iefs  fubjeA  to  damage.     But  this  mode  of  particu- 
larizing property  is  only  advifeable  to  be  done,  or,  indeed,  can 
•aly  be  done,  when  the  riik  commences  at  home ;  becaufct 
when  goods  are  coming  from  abroad,  it  is  better  to  infure  un- 
der general  expreflions,  on  account  of  the  various  cafualties^. 
which  may  happen  to  obftru£l  the  purchafe  of  the  commodities 
btended  to  be  fent.     It  may  be  proper  here  to  mention,  that 
there  are  certain  kinds  of  merchandize,  which  are  of  a  pcri(h- 
aHe  nature,  and  liable  to  early  corruption  ;  on  account  of  Vide  the  Aii» 
which,  the  underwriters  of  London  have  inferted  a  memoran-  ^^^  •  -^  ®-  »• 
dum  at  the  foot  of  their  policy,  by '  which  they  declare^  that 

in 
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c    H    A    p.   in  infufinces  upofi  c«rn,  fi(h,  fait,  fi'utt,  floar»  and  feed,  thcf 

will  not  be  anfwerabie  for  any  partial  lof$»  but  only  for  ge» 
neral  averages,  unleft  the  (hip  be  (Iranded*  That  in  infu* 
ranees  on  fugar,  tobacco,  hemp,  flax,  hides,  and  (kins,  they 
confider  thcmfelves  free  from  partial  lofTes^  not  amounting  to 
five  per  cent,  and  that  on  ail  other  goods,  as  well  as  on  the  (hip 
and  freight,  if  the  partial  lofs  be  under  three  pwnds  per  cent. 
r  21  1  unlefs  it  arife  from  a  general  average,  or  the  (Iranding  oE  the 
(hip,  they  alfo  confider  theoifelves  difcharged. 


Ttr  Buller  Juf- 
tice  in  Cooking 
V.  Fwfcr, 
B.R  Eafl. 
25  Geo.  IIL 
vide  polt. 


Cantillon  v. 
Lond.  AlTur. 
Coinp.  men- 
tioned, 
3  Burr.  1553. 


This  claufe  was  introduced  in  the  year  1749*  in  order  to 
prevent  the  underwriters  from  being  harafTed  by  trifling  de- 
inands,  which  muft  nece(rarily  have  arifen  upon  every  infu* 
ranee  of  this  kind,  on  account  of  the  p6ri(hdble  nature  of  the 
cargo.     The  form  of  this  memorandum  was  univerfally  uCtd^ , 
as  well  by  the  two  infurance  companies,  as  by  private  under* 
writers,  till  the  year  1754,  when  Lord  Chi«f  Juflicc  Ryder 
ruled,  and  a  fpecial  jury,  agreeably  to  his  direQion,  decided^ 
that  a  (hip,  having  run  a- ground,  was  a  firanded  (hip  withia  \ 
the  meaning  of  the  memorandum;  and  that  although  (he  go£^ 
oflF  again,  the  underwriter  was  liable  to  an  average  or  pariiAi 
lofs  upon  damaged  corn*   .Tins  deciflon  induced  the  two  couhfI 
panies  to  alter  the  memorandum^  by  Ariking  out  the  wordi||u 
^<  or  the  jhip  be  firanded  ]^^  fo  that  now  they  con(ider  theo^ 
felves  liable  to  no  lofles,  which  can  happen  to  fuch  commoti 
dities,  except  general  averages  and  total  lofles :  But  the  olA 
form  is  flill  retained  by  the  private  infurers.  J 

r  I 

What  (hall  be  confidered  as  \o\St%  within  the  meaning 
this  memorandum,  will  be  the  fubjefl  of  future  inveftigacM 
my  defign  at  pre(ent  being  only  to  enumerate  the  eflentiali  i 
«  policy,  and  the  reafon  and  origin  of  them,  as  far  as  I 
been  able  to  trace  t^hem. 


There  are,  however,  fome  kinds  of  property,  which  ili 
hot  (all  under  the  general  denomination  of  goods  in  a  poKcf  I 
and  for  the  lofs  of  which  the  underwriters  are  not  anfvireraiill 
linlefs  they  are  fpeciiicaliy  namedt  \ 
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An  afiion  was  brought  upon  a  fx>iic7  of  infurance  of  the  c    H    a   P« 
etptain's  goods  for  fix  months  ci$rtain.     The  iofa  proved  wu  K^^r^-^,^^^^ 
chiefly  for  goods  I  a  (bed  on  deck,  and  the  captain's  cio»ibs^  Rofi  v.Thwintc^ 
ind  the  (hip's  provifions*     It  was  proved  by  an  underwntdi  i6  Geo.  iiL  ac 
and  a  broker,  that  none  of  thofe  things  are  within  a  general 
policy  on  goods  ;  for  the  rifle  was  greater  as  to  goods  laihed 
ort  deck  than  other  goods :  and  a  policy  on  goods  means  only 
iiich  goods  as  are  merchantable,  and  a  part  of  the  cargOi 
They  alfo  fv^ore,  that  when  goods  hke  the  prefent  are  meaiit      [  22  J 
to  be  infuredy  they  are  always  infured  by  name ;    and  the 
premium  is  greater. 

Lord  MoHsfiM  h\i^  he  thought  it  confident  with  reafbtt, 
and  underftood  the  ufage  to  be  fo  :  ttierefors  he  advifed  the 
(plaintiff  to  withdraw  a  juror,  the  prefmiani  having  been  paid 
iftto  court,  to  which  he  conferited. 

It  is  a  quefffon  whether  a  cdrgo  of  d^flA-s,  or  other  coin, 
jeweh,  i^c.  if  lofty  be  feeoverable  urtder  a  polky  ap<m  goods 
and  merchandizes  generaHy :  at)d  I  dtfli  i^d  no  printed  cafe» 
where  the  quell  ion  has  been  at  all  dircuffed  in  England.     In 
ene  dafe,  IM  Gofld  v.  Frrtbi  the  filbjefi  matter  of  the  ittfu-  4  Burr.  1966. 
raoce  was  bullion,  and  thi  polity  was  gerteral  on  goods  4a4 
merchandizes  :  but  no  objection  was-  taken  on  that  ground, 
nor  Was  the  ]k>itit  ever  ar^ed.    By  the  tyrdinatities  of  feveral 
foreign  Hates,  MiddUburg^  jAmJkrdam^  l^^f^igfierg,  v(tA  othcn,  1  Mase«»  7t» 
it  is  ffttially  declared^  that  money  (liaU  aot  be  recovered  ^^'  '^''  '^^* 
wider  the  denomination  of  goodi  or  merchandise ;  but  the 
infurance  muft,  in  the  pt>K«rp,  be  exfffeflld  to  tne  0pon  tnooey 
to  render  it  valid.    The  book,  in  which  the  ordinances  above  i  Magcns  id» 
lefentd  t6  ale  coiieftod,  ftates  explicitly  that  gdd  and  filver, 
toin^d  and  uncoined,  pearls  and  other  jewd$,  fhay  be  infimd 
at  hind^n  and  Hamburgh^  and  fevered  other  pteces,  unA^r  Hht 
general  exprdTiOh  ^  w^chafidiM. 

kntmt^  ifi  hU  tte^tiTe  upon  infnwfrces,  cotttori  ih  the 
htier  i^AiM,  dhd  quotes  SojTterna  tipon  the  fobjeS ;  lie 
draws  a  diftitiAion,  upofi  the  riierits,of  whith  I  do  ntit  pre- 
tmc  to  deci^  Iteiween  menty  or  jeftvtb>  for  the  jmtpofes  of 

commerce. 
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c   H   A   F.  cdrnmerce,  which  conftitute  part  of  the  cargo,  arid  fuch  as 

t^^,  "^^j  are  merely  perfonal,  and  for  private  purpofes;   the  former 

Scepofti  p.  ti7,  being  clearly  liable  to  contribute  to  a  general  average,  but  not 

Koccus  Not.  17.  the  latter.    His  words  are  thefc  :  "  AJfecurans  merces  in  taUm 

*^  navem  immiffas^  intelligiiur  affecurare  pecuniam^,  aurum^  «r- 
•*  gentumy  gemmas^  margaritasy  et  annulos  in  dlSla  navi  exijlen- 
^  teSy  qua  omniay  appellatione  merciumy  in  navem  imTfiiJfaruMy 
*♦  comprehinduntuTy  licet  exprejfa  nonfuijfent.  Santerna  dedor 
**  raty  quod  Ji  pecuni^y  margariia  et  annuli  erant  dejlinati  ad 
^  vendendum  vel  mercandum  alias  merceSy  tunc  appellatione  mer- 
•*  cium  veniunty  et  in  ajfecuratione  comprehenduntury  et  loco  nur* 
•*  cium  habentur ;  vocat  di£ias  res  merceSy  cum  occafione  earunu 
"  babeat  locum  'contributioy  Jicut  aliarum  rerumy  ne  in  ijlis  cfft^ 
**  curat ionibus  mercatorum  potius  apices  jurisy  quam  Veritas  oh*  \ 

I 

•*  Jervart  videantur :  et  tandemy  quia  large  comprehenduntur  I 
•*  omnes  resy  qua  Junt  dejlinata  ad  negotiandumy  etfacit  etiam%^ 
'*  quod  confifcatio  mercium  navis  extenditur  etiam  ad  pecuniam  \ 
**  numeratam**  I  forbear  to  draw  any  conclufion  from  thefc] 
premifes,  which  is  the  plan  I  have  uniformly  adopted,  wher^l 
there  is  no  adjudged  cafe  upon  the  queftion.  i 

Fourthly,  The  name  of  the  place  at  which  the  goods  an 
laden,  and  to  which  they  are  bound.  -^ 

This  has  been  always  held  to  be  neceflary  in  policies^ 
leaft  for  upwards  of  two  hundred  years  ;  zni  muft  be  fo, 
account  of  the  evident  uncertainty  which  would  follow 
a  contrary  praflice,  as  the  infurer  would  never  know  wl 
the  rilk  was,  which  he  had  undertaken  to  infuie. 

Moiioy,  b.  2.  Molloy  has  laid  down  this  doflrine,  that  if  a  fliip  be  0 

«•  7-  •  '4*         fured  from  London  to  ^  a  blank 

left  by  the  lader  of  the  goods  to  prevent  a  furprize  bjc 
enemy,  and  if  in  her  voyage  (he  happen  to  be  caft  at 
though  there  be  private  inftruftions  for  her  port,  yet  the  i 
fared  muft  (it  down  with  his  lofs,  by  reafon  of  the  uncertaii 
In  fupport  of  his  opinion,  he  cites  the  cafe  of  Monfieui  Gi 
dany  governor  of  Calaisy  which  was  decided  by  conwniflit 
qI  aflufance  at  Rouen  a^ainft  the  aflured^  b»»ttfe»  akhoi 

tlM 
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the  bills  of  lading  truly  declared  the  quantity  and  quality  of  C  H  a  P. 
the  goods,  the  port  of  the  (hip's  difchargc  was  left  a  blank,  ,^'^^ 
on  account  of  the  war,  which  was  then  exifting.  Such  alfo  ^''^^^^^^ 
is  now  the  law  and  ufage  of  merchants. 

It  is  aNb  ruftomary  to  flate  in  the  policy  at  what  port  or 
places  the  ftip  may  touch  and, flay  during  the  voyage,  fo 
thai  it  fhall  not  Le  confidsrcd  as  a  deviation  to  go  to  any  of 
thofe  places. 

Fifthly,  The  time  when  the  rilk  commences,  and  when  it  Ord  of  Ant- 
ends.    In  moft  of  the  commercial  countries  abroad,  it  is  par    *"?>  Amfter- 
f.cula.iy  exprelTed,  either  in  their  ordinances  or  policies,  and  fef^nTc,- 
fometimcs  in  both,  that  the  rifle  ol  the  infurers  fhall  com-  t^^''^'^"- 
mence,  the  moment  the  goods  quit  the  fhore,  and  (hall  con- 
tinue  till  they  are  landed  at  the  place  of  their  dcftyiation : 
and  rt>at  the  infurer  not  only  runs  the  rifle  in  the  fliip  named 
in  the  policy,  but  alfo  in  all  the  boats  or  lighters,  that  fliall       f  ^3  J 
be  employed  in  carrying  the  goods  aboard,  and  alfo  in  fetch- 
ing  them  alhore.      But  the  cuftom  of  (his  country  is  very 
different,  for  the  Enili/h  policies  exprefsly  declare,  that «« the  vl^i*'^^^ 
"  adventure  (hall  begin  upon  the  faid  goods  and  merchandizes 
"fnm  the  hading  thenof  on  hoard  tht  faid  Jhlp,  and  fo  fliall  »  ,       .• 

coBtmae  until  the  faid  fhip,  goods,  and  merchandizes  (hall  '"""f ""  "* 
«  be  arrived  at  L.  and  upon  the  faid  (hip  until  (he  hath  Tl.  l^f' Ji!" 
■  moofed  at  anchor  24  hours  in  good  fafety;  and  upon  the 
•^x  ////  the  fame  he  there  fafeh,  difchargid  and  landed."     . 
Ivm.  thefe  words,  it  is  obvi  jus,that  infurers  are  not  anfwerable 
Iw  any  accidents,  which  may  happen  to  the  goods  in  lighters 
«  boau  going  aboard,  previous  to  the  voyage;   yet  as  the 
*nlicy  fayt,  the  ri(k  (hall  continue  till  the  goods  arejaftly  landed^ 
fcem*  no  lefs  obvious,  that  where  (hips  cannot  come  clofe 
the  quay  in  order  to  unload,  the  infurer  continues  refpon- 
fe  for  the  rifk  to  be  run  in  carrying  the  goods  in  boats 
the  (bore.     If  there  be  a  lofs,  however,  in  thefe  cafes,  the 
Tdent  maft  have  happened  while  the  goods  were  in  the 
i«  or  lighters  belonging  .-o  the  fliip ;  for  then  it  i,  con- 
«I  as  a  continuance  of  the  fame  (hip  and  voyage.     But  sorrow  v  c„- 
a  cale  where  the  owner  of  the  goods  brought  down  bis  ""'""• » *>'"• 


?.  own 
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p.  own  lighter)  received  the  goods  out  of  the  {hip»  and  befort 
they  reached  land)  an  accident  happened,  whereby  the  goods 
were  damaged,  a  fpecial  jury  of  merchants,  under  the  cxprcli 
direflion  of  Lord  Chief  Juflice  Lee^  found  that  the  infurer 
was  dtfcharged,  although  the  infurance  was  upon  goods  to 
London,  and  ////  the  fame  Jbould  hejafely  landed  there. 

By  the  ordinances  lafl  referred  to,  the  number  of  days, 

in  which  people  are  obliged  to  unload  their  goods,  is  fiipiu 

lated  \  but  in  England  no  exprefs  time  is  fixed,  the  owners 

K^^^^'k^     being  left  to  their  own  difcretion,    provided  there  ui  no 

jioway.  unreafonable  delay,  which  muft  always  depend  upon  cii- 

cumflances. 

I  Ma^ent  47.  j^^  yifl^  q^  the  body  of  a  (hip,  according  to  the  fonn  o( 

the  policy  received  in  pradlice,  is  to  commence  in  general, 
^  at  and  from  and  fo  (hall  continue  and 

^  tnAxxxt  until  the /aid  Jhtp  Jhall  arrive  at 
<(  and  hath  there  been  moored  at  anchor  twenty-*four  boun 
"  in  good  fafety.'* 

r  24  1  Wnen  infurance  is  made  indeed  on  the  homeward  ni)^  thd 

beginning  of  the  adventure  is  fometimes  flated  to  be  ^  ioKl 
«*  mediately  from  and  after  her  arrival  at  the  port  abrpjidt^ 
at  other  times,  "  from  the  departure  ;**  and  in  (hort,  it  is  fc 
variable,  that  nothing  certain  can  be  faid  upon  the  poiot,  d/9* 
pending,  as  it  always  has,  and  always  muft,  upon  the  iaclio«*i 
^ions  of  the  infured,  as  exprelTed  in  the  contra£l« 

i 
J 

Sixthly,  Of  the  various  perils  and  riiks,  again  ft  which 

underwriter  infures.     Thefe  muft  always  be  infoited   in 

policies,  and  indeed  the  words  now  ufisd  are  fo  compirehenfit 

Bbok2.  c.  7.       that  in  the  opinion  of  Molloj,  all  thofe  curious  quefiii 

^  7*  which  occafioned  much  debate  and  controverfy  among 

lawyers  of  former  days,  are  now  finally  fettled.     JBe  this  s 

may,  it  is  certain,  that  there  is  hardly  any  event  which  tfai 

imagination  can  form,  as  iikel;*,  in  the  common  coorfe  d 

things,  to  happen  to  any  {hip,>tbat  is  not  amply  provided  ftl 

by  the  policies  now  ufed  by  underwriters.    Xhey  underull 
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to  bear  «  all  perils  of  the  feas,  men  of  war,  fire,  cncmiesi  chap. 
"pirates,  rovers,   thieves,  jettifons,  letters  oiF    mart,    and  v,^*^^^;.^,,^ 
*  counter  mart,  furprifals,  takings  at  fea,  arrefts,  reftraints,  Sec  the  Appcw 
«  and  detainments  of  all  kings,  princes,  and  people,  of  what  ^'*' 
«*  nation,  condition,  or  quality  foever ;  barratry  of  the  maflcr 
"  and  mariners,  and  all  other  perils,  loflcs,  and  misfortunes, 
**  that  bve  or  Oiail  come  to  the  hurt,  detriment,  or  damage 
**  of  the  faid  goods  and  merchandizes,  and  (hip,  or  any  part 
«  thereof."      But  although  the  words,  defcriptive  of  the  i  Mapm  s^ 
hazards  run  by  the  infurers,  be  fo  very  large  and  comprehen- 
fiw,  it  Ihould  feem  that  a  great  difference  is  to  be  made  be- 
tween the  damage  fuftained  by  goods  from  injuries  on  board  a 
%  and  that  which  occurs  by  external  accidents ;  that  tte 
infnrcr  is  liable  in  the  latter  cafe  cannot  admit  of  a  doubt, 
rot  as  the  former  may  proceed  from  the  bad  flowagc  of  the 
goods,  or  from  their  being  expofed  to  wet ;  and  as  they  are 
acgkfls  attributable  to  the  mafter ;  the  fliip  and  not  the  in-* 
liirer  ought  to  be  anfwerable.      Upon  this  point,  however, 
I  find  no  cafe  in  the  reports,  and  therefore  I  merely  ftate 
^ht  I  conceive  to  be  underftood  as  the  law  upon  the  fubjea.  ^ 
l^Malymxt  is  faid,  that  if  there  be  thieves  on  fliip,board  Maiyne,c.i5. 
•ttnoog  ihemfelves,  the  mafter  of  the  fhip  is  to  anfwer  for  r^  ^'"^'^    ' 
Art,  and  to  make  it  good,  fo  that  the  infurers  are  not  to  be  P  "^95-'^  '"*''' 
cb^ed  with  any  fuch  lofs,  for  he  fuppofes  the  word  "  thieves"       t  ^5  ] 
to  mean  affaiU»g  thieves  only,  for  fo  he  terms  them.     It  is 
»i*in,  that  a  modern  flatute  gives  fome  countenance  to  this   7  Geo  II  c  n. 
Mo,  by  the  preamble  to  which  it  appears,  that  previous  to 
tiiepcnod  of  paffmg  that  ad,  the  owners  of  the  (hip  wer« 
fcbic  to  the  proprietors  of  the  goods  for  any  embezzlement, 
fereting,  or  making  away  with,  of  the  goods,  by  the  mafter 
►  4c  mariners,  or  with  their  privity,  to  whatever  amount  th<i 
»ic  might  be :  by  that  flatute,  however,  the  meafure  of  the 
jJpODfibility  is  to  be  the  value  of  the  (hip  and  freight  [a).   To 
"five,  it  is  not  a  neccffary  confequence,  that  becaufe  thtf 
*ncr  is  liable  in  fiich  a  cafe,  therefore  the  infurer,  if  an  in^ 

g^to  the  ^,ue  of  the  fh.p  and  /reight,  even  in  cafes  of  o/W  wobbly,    - 
p«  Ae  pr,v.ry  of  the  mafter  or  mariner,:  and  by  the  ad  fcaion,  ownl^ 
r»boHy  exempted  from  any  Igfs  occaftoned  by  fire. 

*  ^  /tiranc* 
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fuaince  has  been  made,  mud  be  difcharged,  efpecially  as  the 
underwriter  exprefsly  undertakes,  by  the  terms  of  tlie  policy, 
liocctis  rie  aflc*.  to  anfwer  for  the  barratry  of  the  mafter  and  mariners.  Roccus^ 
Not^'Iu  **"'^'       however,  is  of  opinion,  that  when  a  theft  is  committed  on 

board  the  (hip,  and  fome  goods  have  been  (lolen,  then  the  in* 
furers  are  not  bound,  becaufe  the  owner  of  the  g<)ods,  as  much 
as  in  him  lies,  is  obliged  to  take  care  of  them ;  and  if  they 
are  ilolen,  while  in  the  veflel,  this  cannot  be  called  an  acci" 
iknt^  but  has  happened  through  the  negligence  of  thofe, 
-who  did  not  take  proper  care  of  them.  He  adds,  that  the 
mailer  or  owners  being  liable  is  an  additional  reafon  for  this 
regulation,  becaufe  the  mafter  of  the  (hip  is  held  anfwerable 
for  thefts  committed  therein,  as  by  receiving  the  goods  on 
board,  he  enters  into  a  tacit  agreement  to  deliver  them  fafe 
and  whole.  It  was  thought  proper  thus  to  flate  the  opinion 
oif  thist  learned  writer  upon  the  fubjefi,  the  law  of  England  in 
this  refpedl  being  filent ;  though  his  rea Toning  upon  this  Tub- 
ytSi  is  by  no  means  concIuGve  as  to  EngUjb  infurances,  on 
account  of  the  exprefs  terms  of  the  contrad. 

Ifarford V.May-       But  that  the  underwriter  is  liable  for  a  robbery  of  the 
nard,bef.Lord    qqq^^  infured,  when  committed  by  thieves  from  without^ 

Manshrld  at  o  '  ' 

Guildhall,  Hii.    cannot  be  doubted ;  as  thieves  are  a  peril  exprefsly  infure4 

Vac   1785.  I        V  r 

MoUoy,  b.  %.      by  the  policy. 

c.  7.  f.  5. 

In  addition  to  the  various  rifles  above  enumerated,  which 
the  underwriters  take  upon  themfelves,  it  is  the  general 
praflice,  to  infurc  loji  or  not  hjly  which  is  certainly  very 
hazardous  ;  becaufe  if  the  (hip  or  goods  (hould  be  loft  at  the 
time  of  the  infurance,  ftill  the  underwriter,  provided  there 
be  no  fraud,  is  liable.  The  premium  is,  however,  in  propor- 
tion, depending  upon  the  circumflances  ftated  to  (hew  the 
probability  or  improbability  of  the  (hip*s  fafety.  Thefe  words 
«<  M  or  90tAofi^^  are  peculiar  to  EngUJh  policies,  not  being 

JtocCUl  Not.  <*•    .    *.  1  •        1  !•    •  r  r        •    • 

5  Burr.  2S03.     mfcrted  m  the  policies  of  foreign  nations. 

P        '  ^  There  is  one  cafe,  in  which,  by  ad  of  parliament,  the  un- 

dcrwriters  arc  prevented  from  paying  upon  certain  of  the 


mentioned  ia  the  printed  policies,  and  that  is  in  infiirancet 

upon 
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"Upon  cargoes  of  flavei.  The  zSis  of  parliament  apon  this  C 
hbjtR  are  annual  a6ts,  for  regufating  the  {hipping^  and  car- 
rying flaves  in  Bn'fi/h' veSels  from  the  coaft  oi Africa:  but 
they  haue  now  been  continued  for  feveral  years,  and,  on  ac- 
count of  the  benefits  derived  to  the  flaves  from  the  humanity 
(/thofe  provifions,  are  iikely  to  be  continued.  With  a  view, 
therefore,  to  procure  better  treatment,  when  in  health,  and  a 
greater  degree  of  care  and  attention  when  in  fickncfs,  for  the 
objc^  of  this  traffic,  the  legiflature  has  provided,  jthat  though  34  G^.  HI. 
the  ofual  printed  words  may  remain  on  the  face  of  the  policy,  eontinucri  by 
that  no  loCi  or  damage  Ihall  thereafter  be  recoverable  on  ac-  39  ^f*}-  *"• 

^  ^  c.  So.  L.  24»z5. 

count  of  the  mortality  of  flaves,  by  natural  death  or  ill  tnat* 
me/^i  or  lofs  iy  thrnving  overboard  of  flaves  on  any  account 
whatever,  or  lofs  or  damage  by  reftraints  and  detainments,  by 
kings,  princes,  people,  or  inhabitants  of  Africa^  where  it  (hall 
be  made  appear  that  fuch  lofs  or  damage  has  been  occafioned 
through  any  aggreflion  for  the  purpofe  of  procuring  flaves, 
and  commirted  by  the  mafler  of  any  fuch  (hip,  or  by  any 
perfon  or  perfons  commanding  any  boat  or  boats,  or  party  or 
parties  of  men  belonging  to  any  fuch  fliip,  or  by  any  perfoa 
or  perfons  aQing  by  the  diredion  of  any  fuch  matter  or  com* 
rcfpcdlively. 


Seventhly,  Th^  confidcration  or  premium  for  the  rilk  or       [  a6  3 
hazard  run :  this  is  the  moft  material  part  of  the  policy,  be-* 
eanfe  it  «  the  confideration  of  the  premium  received,  that 
flakes  the  underwriter  liable  to  the  lofTes  that  may  happen. 
fai  Englijb  policies  it  is  alwayl  exprefled  to  have  been  received 
at  the  time  of  underwriting ;    "  we  the  affurers  confcfling 
***  ourfelves  paid  the  confideration  due  unto  us  for  this  aflu- 
•*  ranee  by  the  afliired/'  This  being  fubfcribed  by  the  under-* 
^Wrker,  it  is  proper  to  enquire  whether,  if  the  premium  wcie 
tifiot  afloally  paid  at  the  time,   he  could  afterwards  main- 
\tam  an  aQion  for  it  againft  the  affund^  who  might  then  pro- 
duce his  fubfcription,  as  evidence  againft  himfelf.     One  ol4 
cafe  has  been  found  upon  the  fubje6l,  but  that  is  by  no  means  Fowk  v. 
ii;jaA»Sixxrf*     It  was  an  a£tion  of  aflumpfit,  and  the  plaintiff  tsV '^ ' 


that  the  defendant  was  indebted  to  him  in  twenty 
byooodS)  for  a  premium  upon  a  policy  of  infuraoce  on  fuch  4 
n .  e  3  ihip* 
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ftip.  The  defendant  demurred  fpeciatty^  becaufe  the  pluntlff 
did  not  (bew  the  confideration  certainly,  what  the  preimom 
was,  or  how  it  became  due :  but  the  objedion  was  not 
allowed,  far  this  is  as  good  as  an  indebitatus  pro  quodam  falari0\ 
which  has  been  adjudged  good.  Here,  however,  is  no  dcci- 
fibn  upon  the  merits,  nor  does  it  appear,  whether  the  defen* 
dailt  was  the  broker  or  the  infured  himfeif.  It  is  true|  in 
'  praAtce,  policies  in  general  are  efie3ed  by  the  intervention  of 
9L  broker ;  and  by  the  ufagc  of  trade,  open  accounts  are  kept 
between  the  infurers  and  brokers,  in  which  cafe,  the  under^ 
writer  may  have  an  a6lion  again  ft  the  broker  for  premiums  re- 
ceived to  his  ufe.  In  one  cafe,  indeed,  the  queftion  did  arile^ 
though  nothing  was  done  upon  it. 

■ 

f5ift  v.Mafon,    ^     It  was  an  a£)ton  by  the  infurer  agalnft  the  owners,  who  in 
atGuiidh!  ^      this  cafe  aflcd,  without  the  intervention  of  a  broker,  for 

money  had  and  received  to  bis  ufe.  The  cafe  was  decided 
upon  other  grounds,  for  which  it  will  be  mentioned  more  at 
length  hereafter  ;  but  juft  before  the  verdift  was  given,  it  was 
,obje61cd,  that  this  aflion  would  not  lie  for  premiums  againft 
the  injured  themfelves.  Lord  Mansfield^  however,  thought  the 
obje£lion  came  too  late,  and  would  not,  at  that  ftage  of  the 
caufe,  when  the  jury  were  ready  to  give  their  verdift^  enter 
into  it. 

In  an  a£lion  brought  by  the  aflignees  of  a  broker  agaiirll 
the  aflured,  for  premiums  paid  by  the  bankrupt  to  the  under- 
r  27  1  enters,  the  queftion  came  collaterally  before  the  court :  bat 
I  do  not  iind  that  any  point  was  referved,  -and  the  verdiA 
was  general.  However,  upon  all  the  cafes  it  feems  that  the^ 
broker  alone  is  the  debtor  to  the  underwriter. 

A\  ad  thcr  ^^  ^^*  ^^  aflion  brought  by  the  plaintiff^  as  artignees  of 
Afligneci  of  MUtoriy  who  was  a  broker  at  Newcajfk^  and  who  had  procured 
Trin.  sitt.  at  '  3"  iufurauce  to  be  effefled  by  different  perfons  for  the  defen<» 
%t^\il!  '*     ^*^^-     ^^^^  declaration  ftaied,  that  in  confideration  that  the 

bankrupt  would  procure  an  infurance  to  be  made  on  the  (bi^; 
•  Jafony  and  would  procure  fix  hundred  pounds  to  be  infured 

ihercoh  b^  good  and  fuiGcient  perfons,  the  defendant  pro^il 
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wSU  that  lie  wouM  pay  ^he  bankrupt  the  premiams,  and  c   H  A  P. 
amfeoable  fum  for  his  trouble.     The  firft  queftion  was» 
whether  credit  was  given  by  the  underwriters  to  the  aflured 
or  to  die  broker*  where  the  premium  was  not  paid  down  at 
the  time  the  affurance  was  made,     Milion^  the  bankrupt^ 
fwDPei  that  in  May  1764,  he  was  told  by  the  underwriters 
that  they  fliould  look  upon  him  as  their  debtor*  and  that  they 
would  have  nothing  to  do  with  the  infured,  which  was  con- 
fiderd  ^xNiwcaftk^  as  xbt  London  if  rzQ\c6\  that  from  that 
time  he  had  alwiays  aded  on  this  plan,  and  had  paid*  iince 
diat  time*  one  thoufand  pounds  to  underwriters,  which  he 
had  never  received.    His  commmiflion  was  five  per  cent.  Lon^ 
^infurance  brokers  were  then  called,  who  faid,  they  under- 
lood  the  underwriters  looked  to  them  only  ;  and  that  the  un- 
denvriters  did  not  once  in  ten  times  know  who  the  infured 
woe;  and  that  in  cafd  of  failure,  the  underwriter  came  upon 
the  c&£ls  of  the  broker ;  the  broker  upon  thofe  of  the  in- 
bred. 

Lord  MansfiM  faid, — *^  The  plaintifF*s  cafe  is  ftronger  than 
Rferring  to  the  general  ufage  in  London ;  for  they  a6l  by  a 
fpedfick  rule,  which  they  fuppofe  to  be  the  rule  in  London : 
ttd  if  the  ufage  in  London  were  doubtful,  (till  the  plaint iSa 
would  be  entitled  to  recov.er.'* 

There  w^  a  verdifl  for  the  plaintiSs. 

Gghchlyy  The  day,  month,  and  year,  on  which  the  policy  i  Ma^.  S4. 
stxecuted.     This  infertion  feems  very  neceflary,  becaufe  by 

E sparing  the  date  of  the  policy  with  the  date  of  fafls  which 
pen  afterwards,  or  are  material  to  be  proved,  it  will  fre- 
ntly  appear,  whether  there  is  any  reafon  to  fufpefl  fraud       [  28  T 
0r  improper  condu£l  on  the  part  of  the  infured. 

The  ninth  and  laft  requifite  of  a  policy  of  infurance  is,, 
that  it  be  duly  ftamped. 

By  feveral  ads  of  parliament  pnfTed  in  this  and  the  pre* 
'c^g  reigns,  various  duties  had  been  impofed  upon  policies 

G4  of 
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of  mTttrffice.;  but  by  ai>  a£l  pxfled  in  the  35th  yearof  Q99*,  Ilf. 
for  the  purpofe  of  impofing  a  new  duly  on  marine  infurancc^, 
35  Geo.  in.       it  was  by  the  24th  fe£)ion  of  the  fiatute  pofitively  declared, 

that  all  former  duties  on  that  fpecies  of  infurance  (hould,  from 
apd  after  the  sth  day  of  July  I795»  ceafe  and  determine,  tod 
be  po  longer  paid  or  payable.  By  the  2d  fe<Slion  of  the.adit 
is  declared  that  the  duty  thereby  impofed  fhali  nor  exocndy  or 
be  conflrued  to  extend,  to  infurances  on  lives  or  infuraoces 
from  lofles  by  fire. 

T  t 

Sefiion  i.  "  Fot  cvcry  (kin,  or  piece  of  vellum  or  parchment  or  (heet 

**  of  paper,  on  which  any  infurance  upon  any  fhip  or  (hips, 
•*  goods  or  merchandize,  or  upon  any  other  property,  or  in- 
««  tereft  whereon  infurances  may  lawfully  be  made,  (hsft!  be 
**  cngroffed,  written  or  printed,  the  (lamp  duties  following 
*^  upon  the  fuitis  infured  ;   that  is  to  fay,  Where  the  fum  to 
^<  be  infured  (hall  amount  to  one  hundred  pounds  a  ftamp 
«  duty  of  two  (hillings  and  fixpence,  and  fo  progrefTiyely  (br 
<(  every  fum  of  one  hundred  pounds  infured  ;  and  where  ttie 
<'  fum  to  be  infured  (hall  not  amount  to  one  hundred  pounds, 
<'  a  like  (lamp  duty  of  two  (billings  and  Qxpence ;  and  where 
^  the  fum  to  be  infured  (haU  exceed  oi^e  hundred  poiuuis^  or  , 
<t  e^ny  progrefTive  fums  of  one  hundred  pounds  each^  fajr  any  ' 
««  f rational  part  of  one  hundred  pounds,  a  lik^  ftamp  4l|cy  of 
««  two  (hillings  and  fixpence  for  each  fraQional  par(  of  one 
<*  hundred  pounds:    And  that  upon  all  and  every  infurances 
*^  or  infurance,  where  the  premium,  or  con{ideration  in  At 
<^  tiature  of  a  premium,  afiually  and  bona  fide  paid,  giveb, 
**  or  contra£led  for,  (hall  not  exceed  the  rate  of  ten  fhUlings^ 
<^  there  (hall  be  paid  the  following  duties ;  (that  is  to  fay], 
^s  where  the  fum  fo  to  be  infured  fliall  amount  to  one  bun-' 
^s  dred  pounds,  a  ftamp  duty  of  one  (hilling  and  three-fcnce, 
**  and  fo  progre{fiveIy  for  every  fum  of  one  hundred  pounds 
<^  fo  infured  ;  and  where  the  fum  fo  to  be  infured  {hftll  not 
**  amount  tQ  one  hundred  pounds,  a  like  ftamp  duty  of  one' 
<<  (hilling  and  three-pence  ;  and  where  the  fum  fo  to  be  iq- 
**  fured  (hall  exceed  one  hundred  pounds,  or  any  progreffive 
V  **  fums  of  on?  hundred  pounds  each,  by  day  fraSfionalpHt^ol 

M  one  hundred  pounds,  a  like  ftamp  duty  of  one  £hiIjiij3C  .^d 

"  threes 
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«  tbrM^peoce  for  hck  fraOaopal  part  of  an'e  buodred  ponids;  C   II  ^ A   P. 
«  wfaicfa  feveral  duties  ftail  be  pajeable  and  paid  by  the  aflimd 
^  in  foch  infurances  rcfpedivetjr."  . 


I. 


.   ^  Provided  always,  and  be  it  fdrtfaer  enafied.  That  upotk  Scaion  4. 

<*  all  and  every  fuchinfu ranees  or  infurance,  where  the  pre- 

**'  mtinn,  or  confideratioQ  in  the  nature  of  a  premium,  adually 

*^  aod  hnafide  paid,  given,  or  conti  a3ed  for,,  fliail  not  tK-^ 

^  ceed  the  rate  of  ten  (hillings  per  centum  on  the  fum  infured, 

^  it  (hall  be  lawful,  in  all  cafes  where  the  fum  infured  (hall 

"  amount  to  two  ^undred  popnds  or  upwards,  to  ufe  (lamps 

^  of  two  (hillings  and  GxpenCQ  for  every  two  hundred  pounds 

^  of  the,  fum  infured,  indead  of  fiao^ps  of  one  (hilling  ^md 

•^  three-pence  for  every  one  hundred  pounds  of  the  like  fums 

«  lb  infured." 

^  And  be  it  further  enaQed  by  the  authodty  aforefaid,  Scaioo  iz. 
*^  That  every  contraS  or  agreement  which  (hall  be  made  or 
-^  eutered  into  for  any  infurance,  in  refpefl  whereof  any 
^  duty  is  b^'  this  a£l  made  payable,  (hall  be  engro(red, 
^  piinted^  or  written,  and  (ball  be  deemed  and  called,  A 
^  felkf  9flnfmranu\  and  that  the  premium,  or  con(ideration 
^.  in  the  iiatm»  of  a  premium,  paid,  given,  or  contraQed  for» 
^  upOQ  bch  infiirance,  and  the  particular  rifque  or  adventure 
**  infured  againft,  together  with  the  names  of  the  fubfcribers 
^  and  underwriters,  and  fums  infured,  (hall  be  refpefiively 
*  tacpreiTed  or  (pecified  in  or  upon  fuch  policy,  and  in  de- 
^  ffluU  thereof  every  fuch  infurance  fliall  be  null  and  void  to 
^  aD  intents  and  purpofes  whatever/* 

^  And  be  it  further  ena£led  by  the  authority  aforefaid,  seaion  is. 
^  Hiat  sio  policy  of  infurance  upon  any  (hip,  or  upon  any 
^  (hare  or  intereft  therein,  (hall  be  made  for  any  certain  term 
^  longer  than  twelve  calendar  months ;   and  every  policy 
^  which  (hall  be  made  for  any  longer  term  (hall  be  null  and 

f  void  to  all  intents  and  purpofes/' 

« 

The  lOlb  (edion  of  the  flatute  provides  for  an  allowance  Seaioo  19. 
to  le  uMde  under  certain  circumltances  by  the  commilfioners, 

where 


st# 
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e  B  A .  p.  wliefe  the  fums  infuitd  on  homeward  voyages  fliadl  be  fooni 
to  exceed  the  intereft  of  the  aflured. 


ScdioB  13^ 


The  13th  fedion  provides  that  nothing  contained  in  the 
aA  (hall  prohibit  the  making  of  any  aheration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
infurance,  duly  ftamped  as  aforefaidy  after  the  fame  (hall  have 
been  underwritten,  or  to  require  any  additional  fiatnp  doty  Vf 
reafon  of  fuch  aheration,  fo  that  fuch  alteration  be  made  be- 
fore notice  of  the  determination  of  the  riik  originally  infmred^ 
and  the  premium  or  con(ideration  originally  paid  or  con- 
traded  for  (hall  exceed  the  rate  cf  10  x.  per  cent,  on  the  fum 
infared,  and  fo  that  the  thing  infured  (hall  remain  the  pro« 
perty  of  the  fame  perfon  or  perfons,  and  fo  that  fach  altera- 
tion (hall  not  prolong  the  term  infured  beyond  the  period 
allowed  by  this  a£l  (fee  fe£l.  12.)  and  fo  that  no  additional  or 
further  fum  (hall  be  infured  by  reafon  or  meabs  of  fuch' al- 
teration* 


$edtioB  15. 


SfAioo  i(. 


By  this  feAion,  a  penalty  of  500  /.  is  impofed  both  on  tW 
perfons  procuring,  and  the  brokers  efiefling  infunmces  od 
policies  not  duly  (lamped  ;  and  the  latter  can  neither  demaodF 
their  brokerage,  nor  the  money  expended  for  premiums ;  anf 
by  the  17th  fedion,  every  underwriter  fubfcribtng  fttchille^ 
policy  is  alfo  liable  to  a  like  penalty  of  500  L 


r  20  1  ^y  ^^  ordinances  of  France^  and  oth^  m)iritime  otfon* 

Ord.  of  France,   trics,  all  policics  of  iflfuhince  muft  be  regiften^d ;  but  tio  dkV 
Affwwice.' ^*^*   regulation  prevails  in  £^^aif^,  either  by  law,  0»  in  prttBlcei* 


*■* 
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Of  the  Conftrnftion  of  the  Policy* 


A   POLICY  of  inrurancci  being  a  contrad  of  indemniiyt  chap. 
^  ^  and  being  only  confidered  as  a  fimple  contraQ,  muft    ^  ^-  '  ^_t 
always  be  conftrued,  as  nearly  as  poffible,  according,  to  the 
iateotion  of  the  contraBing  parties ;  and  not  according  to  z  Burr.  347. 
the  ftria  and  literal  meaning  of  the  words.     The  mext:antfic  ^"^"^  ^""^  *•• 
iaw»  in  this  refpc3»  is  the  fame  in  every  part  of  the  world ; 
»  for  ffom  the  fame  premifes,  the  found  conclufions  of  reafan 
aid  juftice  muft  ever  be  the  fame.    Thus  as  the  bienefit  of 
the  infured)  and  the  advancement  of  trade*  are  the  great  oh* 
jefb  of  infurance»  policies  are  to  be  copftrued  largely,  in 
order  to  attain  thofe  ends:  for  it  would  be  abfurd  to  fuppofe* 
that  when  the  end  is  infured,  the  ordinary  and  ufual  means  of 
attabiag  it  can  poflibly  be  excluded ;  whatever,  thereforCf  is 
done,  by  the  matter  of  the  ihip,  in  the  ufual  courfe,  necef* 
^riiy,  ii  exjujti  caufa^  although  a  loft  happen  thereon,  the  1  Burr,  yfi, 
noderwriter  fliaii  be  anfwerable. 

But  in  the  conffruAfon  of  policies,  no  rule  has  been*  more 
ftcquently  followed  than  the  ufage  of  trade,  with  refpe£t  to 
Ac  particular  voyages  or  rifles  to  which  the  policy  relates; 
ixA  in  the  cafes  about  to  be  quoted  in  fupport  of  thefe  prin- 
dpies,  it  will  be  found,  that  the  learned  judges  have  always 
called  in  the  ufage  of  trade,  as  the  ground,  upon  which  the 
conllrufiion  turns. 


In  Bating  the  diflcrcnt  cafes  upon  this  fubjeft,  as  the  point 
ii  nearly  the  fame  in  all,  the  order  of  time,  in  which  they 
were  (feterrained,  is  that  which  will  be  purfued,  in  order  te 
prevent  confufion* 

The  firft  to  be  mentioned  is  an  anonymous  cafe  in  the  Anooytoouj, 
tiq«of7tf#«  tieSecond'i  but  it  Jrfrotn  a  reporter  of  very  Skinn.  243. 

good  . 


%t  OF   THE   CONSTRUCTION 

good  authority.  A  policy  of  infurance  (hall  be  conflrucd  t$ 
run  until  the  (hip  (hall  have  ended,  and  be  difcharged  of  her 
^^y«g^  i  for  arrival  at  the  port,  to  wbkh  (he  was  bound  if 
not  a  difchargc  fill  fie  is  unloaded:  and*  it  was  fo  adjriflgcd  bj^ 

the  whole  court,  upon  a  demurrer. 

t 

But  although  this  confiruAion  may  be  perfediy  right, 
where  the  policy  i«  general  from  A*  to  B.  yet  if  it  contain 
the  words  ufually  inferted  ^  and  till  the  Jhip  fhaU  have  moorei 
<*  ct  anchor  twenty-four  hours  in  goodfafety^*  the  underwrite 
is  not  liable  for  any  lofs,  arifing  from  feizure  after  (he  has 
been*  twenty^four  hours  in  port ;  though  fuch  feizure  wis^in 
confequence  of  an  ad  of  barratry  of  the  mafter  during  the 
voyage^  for,  if  it  were  extended  beyond  the  time  limited  in 
the  policy,  it  would  be  impo(ribie  to  lay  down  any  fixed  rule, 
and  all  would  be  uncertainty  and  confu(ion«  ^ 

Lockyer  and  This  was  decided  in  an  aflion  on  a  policy  of  infurance  on 

r  t"  J'lS?'^'  the  (hip  Hope  from  Hamburgh  to  London,  fubfcribed  by  the 
port*,  p.  isu     defendant  f6r  two  hundred  pounds^  at  one  guinea  per  ant.  At 

the  trial  before  Mr.  Juftice  Buller,  at  Guildhall^  a  verdi6l  was 
found  for  the  plaintifls,  fubje3  to  the  opinion  of  the' court, 
upon  the  following  cafe :  that  the  plaintiffs  were  interefted 
in  the  (hip  to  the  amount  of  the  fum  infured.  That  in  the 
courfe  of  the  voyage,  the  mader  committed  barratry  by 
fmuggling  on  his  own  account,  by  hovering  and  running 
brandy  on  Chore  in  cades  under  (ixty  gallons.  That  on  the 
BrSi  of  September  1785,  the  Jhip  arrived  in  fafety  at  herm^or'. 
ings  in  the  river  Thames^  and  remained  there  in  Jofety  till  the 
ifwenty-feventh  of  the  faid  month  of  September^  when  (he  was 
feized  by  the  revenue  ofHcers  for  the  fmuggling  before  ftated, 
That  about  three  weeks  after  the  fei(ure,  the  plaintififs  in- 
formed the  underwriters  thereof;  and  that  ibey  would  hold 
ihem  liable  on  the  policy.  That  on  the  twentieth  of  OQ^ber^ 
the  plaintiffs  prefented  a  petition  to  the  commiflfioners  of  his 
majefty's  cuQoms,  in  which  they  imputed  all  the  blame  (which 
was  certainly  the  truth)  to  the  captain,  and  praying  that  their 
veffel  might  be  reftored,  on  paying  fomcthing  to  the  fei^irrg 

oficer.    The  aafwcr  was,  ^  that  the  prdfecutioo  vuft  V^- 

«cccd. 
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H  ceed,  as  the  (hip  had  been  guilty  of  a  grofs  vioUtion  of  tht 
^  iawS|  but  that  the  owners  (hould  be  at  liberty  to  compound, 
?  according  to  the  rules  of  the  Exchequer.**  That  the  Jhip 
was  appiaifed  at  the  fum  of  three  hundred  and  forty-five 
pounds,  and  by  the  courfe  of  the  court  of  Exchequer,  the  f  il  1 
(hip  would  have  been  refiored  to  the  plaintiffs,  upon  the  pay- 
neot  of  two  hundred  and  thirty  pounds,  be  fides  cofls  and 
charges,  which  would  altogether  have  amounted  to  three  hun« 
Jrcd  and  twenty-nine  pounds  nine  (hillings  and  feven-pence. 
Tbat  in  Nwanbtry  a  notice  was  indorfed  on  the  policy,  bind- 
ing the  underwriters  for  all  cods  and  charges  expended  about 
tbe  recovery  of  the  (hip.  That  this  was  (hewn  to  the  under- 
writers, who  refufed  to  fubfcribe  it. 

This  cafe  was  fully  argued,  in  the  abfence  of  Lord  Alanf* 
ftU^  and  the  court  having  taken  time  to  deliberate,  Mr.  Juf* 
tice  lyilla  pronounced  their  unanimous  opinion.  ^^  There 
**  is  00  doubt  in  this  cafe,  but  that  the  matter  was  guilty  of 
^  barratry,  by  fmuggling  on  his  own  account,  without  the 
**  privity  of  his  owners.  Many  definitions  of  barratry  are 
^  to  be  found  in  tbe  books,  but  perhaps  this  general  one  may 

*  comprehend  almoft  all  the  cafes  :  barratry  is  every  fpecies 
^  of  fraud  or  knavery  in  the  matter  of  the  (hip,  by  which 
**  the  freighters  or  owners  are  injured'^  and  in  this  light  a 
^  criminal  or  wilful  deviation  is  barratry,  if  it  be  without 
^  their  confent.  The  general  quettion  here  is,  whether,  as 
^  the  lofs,  which  was  occafioned  by  the  barratry  of  the  matter, 
••  did  not  happen  during  the  continuance  of  the  voyage^  the  in- 

*  fuiers  are  liable  ?  I  mutt  own  this  appears  to  me  to  be  a 
^  novel  queftion,  and  not  to  have  been  decided  by  any  former 
**  detennioations.  Difficulties  occur  on  both  fides  in  laying 
^  down  any  rule.  The  firft  thing  to  be  obferved  is,  that  the 
^  poIicy,by  the  terms  of  it,is  an  undertdking  for  a  limi/ed  tme^ 
.**  during  the  voyage  from  Hamburgh  to  London^  till  thejhip 

*  hm  moored  twenty-four  hours  in  fafety ;  and  the  fliip  was  not 
^  afiually  feized  till  near  a  month  afterwards.  But  it  has 
^  been  faid  tbat  under  the  24th  of  George  the  Third,  chap. 
^  47.  and  the  ezcife  laws,  the  forfeiture  attaches  the  moment 
^  ibe  aA^is  dooc,  and  that  the  barratry  was  committed  during 

^^  th9 
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C   H   A   P.   ^  /£f  voyage.    It  may  be  fo  as  to  fome  purpofes,  as  to  prevent 

•*  intermediate  alterations  or  incumbrances ;  bat  I  think  the 
**  a^i;^^/ property  is  not  altered  till  after  thi  Jeizurey  though 
^  it  may  be  before  condemnation.  I  will  put  this  cafe ;  fup- 
**  pofe,  before  -  the  feizure  of  the  (hip,  fhe  had  gone  another 
<<  voyage,  and  on  her  return  had  been  feizedi  would  the 
E  33  1  **  crown  be  eotitled  to  an  account  of  her  earnings,  after  de- 
"  du£ting  the  expences  of  the  outfit  ?  furely  not.  Till  the 
<*  feizure,  it  was  not  certain  that  the  officers  of  the  crown 
^'  knew  of  the  illicit  trade  carried  on  bv  the  mafter,  or  whe- 
•*  ther  they  would  take  advantage  of  the  forfeiture.  It  would 
«(  be  a  dangerous  dodrine  to  lay  down,  that  the  infurer 
*^  (hould,  in  all  cafes,  be  liable  to  reniote  confequential  da-' 
*<  mages.  This  has  been  compared  to  a  death's  wound  re- 
<^  ceived  during  the  voyage,  which  fubjeded  the  (hip  to  a 
"  fubfequent  lofs.     To  this  point  the  cafe  oi  Mentony  v. 

Eaftcr  11  «<  Dunl^y  feems  very  material.     That  was  an  infu ranee  on  a 

*  '  *  **  (hip  for  fix  months ;  and  three  days  before  the  expiratioft 
"  of  the  time,  (he  received  her  death's  wound,  but  by  pump- 
<<  ing,  was  kept  afloat,  till  three  days  after  the  time :  there 
<*  the  verdi£l,  under  the  dire6lion  of  Lord  Mansfield^  was 
**  given  for  the  infurer ;  and  it  was  afterwards  confirmed  by 
**  the  court.  I  will  put  another  cafe :  fuppofe  an  infuranc9 
*^  upon  a  man's  life  for  a  year,  and  fome  (hort  time  before 
*^  the  ^piration  of  the  term,  he  receives  a  mortal  wound,  of 
*^  which  he  dies  after  the  year,  the  infurer  would  not  be 

Vide  poft,  C.5.  "  liable.      The  cafe  of  Fallejo  v.  Wheeler  was  cited  for  the 

<^  plaintiff,  but  that  does  not  conclude  this  queftion,  for  there 
<^  the  (hip  was  loft  during  the  voyage.  It  was  alfo  argued, 
^  that  this  (hip,  even  in  the  hands  of  a  fair  purchafer,  would 
<*  be  liable  to  the  forfeiture.  I  do  not  know  that  it  ever  has 
**  been  fo decided  ;  it  may  depend  on  circumftances,  fuch  as 
*^  length  of  polTedion,  laches  in  feizing,  or  other  matters* 
*•  But  fuppofe  the  Jaw  to  be  fo,  it  docs  not  follow  from  thence, 
**  that  though  the  (hip  is  always  liable  to  confifcaiion^  that  the 
<^  infurer  at  any  difiance  of  time  '\^  anfwerable  for  the  lofs^ 
*<  under  a  limited  undertaking.  And  this  brings  me  to  that 
•*  part  of  the'  cafe,  which  weighs  moft  with  the  court,  in  f»- 
«(  vour  of  the  defendant,  and  10  which  it  does  noi  appear  to 

5  •*  us, 
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!*  ut>  dot  any  bptf^Qory  anfiRrer  has  been  given.    It  vnM 

**  agreed  in  the  argument,   that  the  cufiom-houfe  oilicers 

"  might  fcizc  for  the  forfeiture  within  three  years  after  the 

"  iaQ  committed ;  and  that  the  attorney* general  might  file 

<<  an  information,  at  any  time  whilll  the  (hip  was  in  toeing. 

*<  Is  the  infurer  during  all  this  time  to  Continue  liable  ? 

«  Suppofe  tbe  (hip  had  gone  feveral  voyages  afterwards  j 

I    *  and  fuppofe  ^  partial  lofs  paid,  and  tbe  underwriter's  p^ff^       [  34  ] 

I    *^  firuck  off,  (hall  an  a£lion  be  after  wards  brought  upon  th? 

^  policy  ?    His  accounts  could  never  be  fettled,  nor  could  he 

;    *^  be  finally  difcbarged,  whilft  t^e  Qup  vras  in  exiftence ; 

^  fucb  a  po(ition  would  be  roonftrous,  and  attended  wMii  in* 

^  finite  inconvenience.     There  muft  \fc  fome  certain  and 

*^  Qeafonahle  limitation  in  poi^t  of  ^ifne  l^id  down  by  .the 

^  court,  when  the  iafurer  (hall  be  reieafed  bq\n  his  e^igage- 

**  men^.    If  he  be  liable  for  a  mQi^bs  he  may  be  foj  a  )  ear» 

i*  and  b  on.     )Ve  all  think  that  the  la>¥  of  ioforaoccs  woul4 

¥  be  left  unfettl^d,  and  in  much  confufian,  if  ^iiy  other  timr 

V  were  allowed,  jthan  tl^at  prefcribod  by  the  policy,  a^iwlyt 

I  *•  t6e  continuance  of  the  voyage^  and  the /hip* s  moisting  iyt^y* 

'  «« four  hours  infafetj**  Judgment  for  the  defendant. 

I  .  In  an  a£lion  i^poo  a  poUcy  of  infuranpe  by  tbe  defendant  Lethuiier'sCare, 
'  at  Lmfden^  infuiing  a  (hip  from  thepce  to  tt|p  Eaft  Indies^  war-  ^  ^^^^'  ^^'  ' 
I  igintcd  to  depart  y^'vii  convoy,  the  declaration  ihewed»  dial^ 
I  ibe  (bip  weot  Cram  London  to  the  D^jpns^  and  from  Ui^nce 
iHth  GOfivoyt  ^4  w^  1<^^-  After  a  frivolous  ploa  and  4e^ 
Ifiiinery  c(ie  qife  Aopd  upon  the  declaration)  wi  it  w$i  ^ 
jfifiedt  tj^t  there  was  a  departure  without  convoy.  £iit  by 
1^  court,  the  cljaufe,  ^*  warr^ioted  to  ckpa^  with  convqy*' 
^■m  be  con^ipfsid  ^Wff\^g  io  ^be  u&ge  amptig  merchantSi 
JUiat  is,  from  I^cb  i^^9f^  Yih^t^  convoys  are  to  be  bad,  ^ 

It  is  true.  Lord  Chief  Jufticc  Holt  diflfered  from  the  reft  of 
lip  ^(QUrt,  beiiig  oE  ojiiiuon  that  it  was  no  part  of  tbe  law^  of 
ggnrhiinti  tn  tak^  cotivoy  in  the  Daivi^.    His  iocdihip'^  ppi-' 
^00^  havever>  akhoogb  it  is  one  of  the  firft  legal  authori-  see  Gordon  v. 
ip,  i^  cmHaiii^  XfiPtfiadaOttd  iiy  psi&ice,  it  .bf;ing  almoft  the  Moriey,  pod, 

invariable 
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c   HA   p.  invariable  cnftom  for  rbe  convoy  to  meet  the  merchant  filipi 
only  in  tbe  Downs* 


Bond  V.  Gon-  Cafc  upon  a  policy  of  infurance,  which  was  to  infure  the 

a  «»  a  •  fjf^iUiam  galley  in  a  voyage  from  Bremen  to  the  port  of  icw- 
don^  warranted  to  depart  with  convoy.  The  cafe  was,  the 
galley  fet  fail  from  Bremen^  under  convoy  of  a  Dutch  man  of 
war  to  the  Elbe^  where  they  were  joined  by  two  other  Dutch 
men  of  war,  and  feveral  Dutch  and  EngUJh  merchant  (hips, 

•  whence  they  failed  to  the  Texel^  where  they  found  a  fquadron 
r  35  1       ^^  ^^i^y^  nien  of  war  and  an  admiral.    After  a  flay  of  nine 

weeks,  they  fet  fail  from  the  Texel-^  the  galley  was  fcparatcd 
in  a  florm,  taken  by  a  French  priviteer,  and  retaken  by  a 

•  Dutch  privateer,  and  paid  eighty  pounds  falvage.  It  was , 
ruled  by  Holty  Chief  Juftice,  that  the  voyage  ought  to  be 
according  to  ujagey  and  that  their  going  to  the  Elbc^  though 
out  of  the  way,  was  no  deviation ;  for  till  after  the  year 
1703,  (prior  to  which  time  this  policy  was  made),  there  was- 
no  convoy  for  (hips  direftly  from  Bremen  to  London,  Verdi^ 
for  the  plaintiff. 


1*43 


Waples  V.  '^^  ^^^  Succefs  was  infured  "  at  and  from  Leghorn  to  tk 

Etmcf,  z  Sua.    ic  ^^^  qJ^  J^ondon^   and  till  there  moored  twenty- four  hours  ii 

«*  good  Jafety.**  She  arrived  the  8th  of  July  at  Fre/b  fFha 
and  moored,  but  was  the  fame  day  ferved  with  an  order  t4 
go  back  to  the  Hope  to  perform  a  fourteen  days  quarantioel 
The  men  upon  this  deferted  her,  and  on  the  I2th  oft! 
month  the  captain  applied  to  be  excufed  going' back,  whicl 
petition  was  adjourned  to  the  twenty-eighth,  when  the 
gency  ordered  her  back ;  and  on  the  thirtieth,  fhe  went  ba 
performed  the  quarantine,  and  then  fent  up  for  orders  to 
the  goods ;  but  before  fhe  returned,  tbe  fbip  was  burnt 
the  twenty-third  of  Auguji^  and  now  tbe  queflioa  was,  wi 
ther  the  infurer  was  liable  ? 

Lord  Chief  Juftice  Lee  ruled,  that  though  the  ihip  was 
long  at  her  moorings*  yet  ihe  could  not  be  faid  to  be  tl 
in  goodfafety^  which  muft  mean  the  opportunity  of  unloadii 
and  difcbarging  \  whereas  here  (he  was  arrefted  within 

3  tweoty- 
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fiifte()'-fbur  hourS)  and  the  hands  having  deff rted,  and  the  C 
regency  takeft  time  to  confidcr  the  petition,  there  was  no  de- 
fault in  the  mafier  or  ownets  :  and  it  was  proved  that  till  the 
foarteen  days  were  expired,  no  application  could  be  made  to 
ait  the  goods;  whereupon  the  jury  foynd  for  the  plaint ij*. 

So  where  the  Ihip  Hercules  was  infured  from  Bllhoa  to  Rouen^     [35^3 
tnd  tHl  14  hours  moored  in  fafety  there.     The  fliip  arrived,  ^^^^^  "*'  ^"^ 
an  embargo  having  been  previoufly  laid  on  all  Englijb  vefTcls  ^^.^^^^r*' „„ 
in  that  port.     The  captain  went  on  fliore  the  day  he  arrived,  34  Geo.  ill. 
and  the  xfext  day  the  embargo  was  laid  on  his  (hip. — He  was 
aftCHK^ards  permitted  to  land  his  cargo,  which  he  delivered  to 
his  confignecs,  but  the  (hip  was  detained  as  aprizey  and.  the 
captain  and  crew  allowed  fubfiflence  as  prifoners  of  war,  from 
the  time  of  their  amvaL 

Lord  Kenyan. — **  She  was  as  much  within  the  power  of 
iUie  enemy,  as  if  a  guard  had  been  put  on  board  the  moment; 
fte  arrived.  She  could  not  be  faid  to  be  24  hours,  or  a 
li&iiite«  moored  m%fafttyi  as  far  as  relates  to  thefe  plaintiffs, 
T  immediately  on  her  entering  the  port,  fhe  was  to  all  iit- 
ts  and  purpofes  captured  by  the  French.'*  Verdict  for 
plaintiffs. 

Bat  where  a  fhip  had  arrived  at  the  wharf,  where  (he  in-  Angcrftcm  ▼. 
d  to  unload,  on  the  12th  Januaryj  and  was  laid  on  the  ^'^il'  .^'"*'??» 
fide  of  the  tier,  there  being  no  room  to  lay  her  in  the  in-  after Triu.  1795. 

where  the  fails  were  unbent,  top- mails  flruck*,  three 
hors  out,  and  (he  was  alfo  lathed  to  another  (hip,  and  (b 
tinued  till  the  19th,  when  feveral  fhlps  and  a  quantity  of 
drove  athwart  her  ficrn,  forced  her  adrift,  and  (he  was 
illy  loft.  Lord  Kenyan  was  of  opinion  that  fhe  was  com* 
ely  moored  upon  the  I2th,  and  as  the  accident  did  not 
till  above  24  hours  after  tliat  time,  the  plaintiff  was 
fuited. 

an  infurance  tipon  freight ^  If  an  accident  happens  to 
fliip  before  any  goods  are  put  on  board,  which  prevents 
lirom  (ailing,  the  infured  upon  the  policy  cannot  recover 

H  the 
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CHAP,  the  freight  which  he  would  have  hegun  to  eam«  if  the  godit 
had  been  (hipped.  The  circumftances  of  the  cafe  were 
thefe.: 

Tonge  V.  Watts,      The  plaintiff  infured   on  Jhip  and  freight^  at  and  firom 
iStra.  1251.      Jamaica  to  BrlfioL     A  cargo  was  ready  to  put  00  board: 

but  the  (hip  being  careening,  in  order  for  the  voyage,  a 
[  3^  3  fudden  tempeft  arofe,  and  (he  and  many  others  were  loft* 
The  rigging  and  parts  of  her  were  recovered  and  fold,  and 
the  defendant  paid  into  court  as  much  as,  upon  an  average, 
he  was  liable  to  for  the  lofs  of  the  (hip :  but  the  plaintiff  in- 
filled to  be  allowed  fix  hundred  pounds  for  the  freight  the 
{hip  would  have  earned  m  the  voyage,  if  the  accident  had  not 
happened.  But  as  the  goods  were  not  a6lually  on  board, 
fo  as  to  make  the  plaintiff's  right  to  freight  commence  ;  Lord 
Chief  Juftice  Lee  held,  he  could  not  be  allowed  it,  and  he 
was  nonfuited. 

But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo 

be  on  board  when  fuch  accident  happens,  the  re(t  being  ready 

to  be  (hipped,  the  infured  may  recover  to  the  whole  amount* 

Montgomery  v.   Tbis  was  fo  decided  in  an  a£lion  brought  by  the  affured  on  a 

3 Term R. 362.    policy  on  freight,  valued  at  fifteen  hundred  pounds:   In  faft 

only  five  hundred  pounds  worth  of  freight  was  on  board 
when  the  (hip  was  driven  from  her  moorings  and  loft  :  but 
goods  to  the  amount  of  the  reft  of  the  freight  were  ready  to 
be  fliipped,  and  were  lying  on  the  quay  for  that  purpofe  at 
the  time. 

Lord  Kenyon  Chief  Juftice,  before  whom  the  caufe  was 
tried,  told  the  jury,  that  the  queftion  for  their  confideration 
Was,  whether  this  was  a  mere  colourable  infurance  and  a 
gaming  policy,  or  whether  it  was  a  iona  fide  tranfaflion :  if 
the  latter,  the  affured  was  entitled  to  recover  for  the  whole 
value  In  the  policy.  The  jury  found  the  whole  fum.  The 
defendant's  counfel  obtained  a  rule  for  a  new  trial,  which  he 
afterwards  abandoned,  the  court  being  firongly  of  opinion 
againft  him. 

So 
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'.  &>  alfo  in  an  ^pen  policy  on  freight,  «/  and  from  London  Q   VL   A    P. 

hdTeneriffe  to  any  of  the  fVeft  India  iflands,  (Jamaica  ex-  ^,,.,^1:,,^ 

ccpted),  the  underwriters  were  held  liable  to  pay  the  infu-  Thompfon  v. 

nncc,  though  the  fliip  failed  from  London  in  balJaft,  and  was  R^ySl^'^"* 

ciptured  before  lier  arrival  at  Teneriffe,  where  the  cargo  was 

to  be  put  on  board.     But  as  the  (hip  was  under  a  charter 

party  to  depart  out  of  the  river  Thames^  and  proceed  to  Teneriffe^ 

md  there  to  load  and  receive  on  board  from  the  freighters  500 

fipes  (fmne,  to  be  delivered  in  the  Wefi  Indie t,  for  the  freight 

if  which  soo  pipes  the  freighters  covenanted  to  pay  35  j.  per 

fife;  the  court  held  that  the  inftant.  the  fhip  departed  from  . 

the  Thames,  the  contraa  for  freight  had  its  inception,  and 

the  plaintiff  was  entitled  to  recover.     At  the  trial,  the  plain- 

Iff  had  obtained  a  verdift,  and  the  cafe  was  afterwards  brought 

kcibre  the  court  upon  a  motion  to.cnter  a  nonfuit.     After 

argument  at  the  bar. 

Lord  Kenyon  faid— «*  When  this  cafe  came  on  at  nift  priut^ 
1  thought  the  plaintiff  was  not  entitled  to  recover ;  becaufe 
I  confidered  it  as  fimilar  in  every  rcfpeft  to  that  of  Tonge 
K  fFatts',  and  had  it  been  fo,  my  judgment  now  would  have 
-^  with  that  cafe-     But  this  cafe  depends  upon  its  own 
iliar  circumftances.     It  is  admitted,  that  if  this  contraft* 
an  inception,  that  the  right  to  freight  than  commenced, 
the  policy  attached.     Now  by  the  charter  party  there 
an  inception  of  the  contraa,  by  the  departure  from  the 
nes;  for  the  covenant  in  the  charter  party  was -to  go 
the  port  of  London.     In  the  cafe  from  Strange,  the  in- 
ion  of  the  contraa  would  have  been  by  taking  the  goods 
board,  which  not  being  done,  the  infurance  did  not  at- 
^      In  the  cafe  of  Montgomery  v.  Egginton,  there  was  aa 
ion  of  the  contrafl,  and  plaintiff  recovered.     The  cafe 
Strange  importantly  differs  from  this ;  but  I  am  now  com, 
^cly  fiitisfied,  though  the  cafe  is  new,  that  the  plaintiff 
;ht  to  recover." 

Mr.  Juflice  Gr^/i.—"  In  this  cafe  the  freight  begins  to 
frm  confequencc  of  the  fhip's  departure  from  London;  the 
lintiff  therefore  has  an  interell  in  the  voyage.  But  in  Tonge 

^^  V.  ff^atls. 
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CHAP.  T.  fFattSy  the  voyage  was  not  begun,  nor  were  the  goods  on 
board.' 


>f 


Sec  poA,  267. 


Mr.  Jufticc  Lawrence. — "  I  think  this  plaintiff  bad  an  tn- 
furable  intereft ;  for  it  feems  to  me  equally  as  firong  an  in- 
fereft  as  the  profits  to  arife  from  a  cargo  of  molalTes,  which 
have  been  held  to  bean  infurable  interefi.  It  is  faid  that  the 
plaintiff  had  a  mere  right  of  a£lion  againft  the  freighter ; 
a^nd  if  he  had  not  provided  a  cargo,  though  the  plaintiff  might 
recover  again  ft  the  freighter  for  breach  of  contraft,  yet  he 
could  not  recover  againft  the  underwriters.  It  is  true  an 
infurance  on  freight  could  not  have  been  recovered,  if  the 
dip  had  proceeded  to  the  fVeft  Indies  without  one.  But 
here,  by  a  peril  in  the  policy,  the  affured  is  prevented  from 
earning  a  fpecifick  freight ;  and  therefore  the  rule  for  en« 
tering  a  nonfuit  muft  be  difcharged." 


Corrlon  t. 

Morley, 
Campbell  v. 
fiordicu, 
i  Stia.  1265. 


Vide  fupra. 

[37] 


On  an  infurance  firom  London  to  Gibraltar^  warranted  to 
depart  with  convoy ;  it  appeared  there  was  a  convoy  ap- 
pointed for  that  trade  at  Sp!theady  and  the  Ihip  Ranger  having 
tried  for  convoy  in  the  Doivns^  proceeded  for  Spithead^  and 
was  taken  in  her  way  thither.  The  tnfurers  refifted  the  de- 
mand of  indenviity,  alledging,  th4t  as  tliere  was  a  French 
war,  the  (hip  Qiould  not  have  ventured  through  the  Channel^ 
but  have  waited  for  occafional  convoy,  l^rd  Ci)ief  Juftice 
Lee^  however,  was  of  opinion,  that  the  (hip  was  to  be  cou- 
(idered  as  under  the  defendant's  infurance  to  a  place  of  gene- 
ral rendezvous,  according  to  the  interpretation  of  the  words, 
ti^rranted  to  depart  with  convoy^  Salk.  443,  445,  and  if  the 
parties  meant  to  vary  the  infurance  from  what  is  commonly 
underftood,  they  fliould  have  ftated  it.  Two  fpecial  juries  of 
merchants  found  their  vcrdids  agreeably  to  that  dire£Uon. 


This  cafe  has  already  been  mentioned,  on  account  of  an 
«^fi?er  rv  Tht  alteration  made  in  the  policy  after  the  time  of  underwriting; 
Gov.  and  Comp.  it  (hall  now,  however,  be  con(]dered  wholly  independant  of 
AiTur  i*Atk.  that  circumftance.  It  was  a  bill  filed  in  the  court  of  Chan- 
51-5.  ^jy^  which  ftated,  that  the  (hip  Eyks^  late  in  the  Eali  India 

Company's  fcrvice,  was,  in  the  year  1732,  at  Bengal  at 

7  which 
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which  time  the  owner  employed  A  H.  to  infure  the  (hip  in  C  H  A  P. 
the  L^ndvi  Aflfurance  Office  for  five  hundred  pounds.  The 
aiivenmre  thereon  was  to  commence  from  her  arrival  at  .Fort 
Saint  George^  and  thence  to  continue  till  the  faid  ihip  (hould 
arrire  in  London^  and  that  it  (hould  be  lawful  for  the  faid 
fliip,  in  the  faid  voyage,  to  fiay  at  any  ports  or  places  without 
prejudice,  and  that  the  (hip  was,  and  fhould  be  rated  at  in-- 
tereji  or  no  intertft^  without  farther  account :  in  oonfideration 
whereof,  /.  //.  paid  fifteen  pounds  premium.  The  Eyks 
came  to  Fort  Sain/  George  in  February  1733,  in  her  way  to 
England \  but  being  leaky,  and  in  a  very  bad  condition,  upOn 
the  unanimous  advice  of  the  governor,  council,  commanders 
of  {hips,  ijc*  (he  failed  to  Bengal  to  be  refitted,  and  after 
being  (heathed,  in  her  return  upon  her  homeward- bound 
voyage,  (he  (truck  upon  the  Engilee  fands  and  was  lofl.  Evi- 
dence was  read  on  the  part  of  the  plaintiffs  to  prove,  that 
Bngal  W2IS  the  moA  proper  place  to  tcfit,  and  that  (he  went 
thither  for  that  reafon  ;  that  this  was  a  voyage  of  necefTity, 
wiA  not  a  trading  voyage,  for  (he  took  nothing  on  board,  but 
water,  provi(ion,  and  balia(U 

Lord  Chancellor //i7nfti;irl/.—<*  As  to  the  queftlon,  whe* 
ther  there  has  been  a  breach,  or,  in  other  terms,  a  lofs,  within 

i  the  meaning  of  this  policy,  the  general  principles  laid  down 
by  the  plaintiffs  counfei  are  right,  that  Arefs  of  weather,  and 

'  the  danger  of  proceeding  on  a  voyage,  when  a  (hip  is  in  a 
ilecayed  condition,  are  to  be  confidercd.     In  fuch  a  cafe,  if 

I  flie  went  to  the  neaieft  place,  I  (hoqld  confider  it  equally  tlie 
fame  2s  if  (he  had  been  repaired  at  the  very  place  from  which 
the  voyage  was  to  commence,  according  to  the  terms  of  the 
policy,  and  no  deviation.  It  \%  a  very  material  circum- 
ftance,  that  the  governor  ordered  the  lading  to  be  taken  out, 
to  (hew  the  neceffity  of  the  (hip*$  being  repaired,  but  there 
is  not  a  fyllable  of  proof  why  (he  might  not  have  been  equally 

\  well  repaired  at  Fart  Saint  George.  There  is  one  part  of  this 
cafe  which  diftinguifhes  it  from  all  others  whatever,  and  that 
11,  ai  to  the  certain  time  the  voyage  was  to  commence.  The 
{id  iSj  the  (kip  was  loA  in  July  1733,  three  weeks  befbre 
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the  time  of  making  this  policy,  fo  that  dearly  the  (hip  wal  net 
at  Fort  Saint  George  at  the  time  the  agreement  was  made; 
and  therefore  it  is  a  material  queftion,  whether  it  comes 
within  the  agreement."  His  Lordfhip  directed  an  ifliie  to 
try,  whether  the  lofs  in  July  1733,  was  a  lofs  during  the 
voyage,  and  according  to  the  adventure  agreed  upon  ;  which 
iflue  was  afterwards  founc)  for  the  plaintiffs  upon  a  trial  in 
the  Common  Pleas. 

I  Atk.  54S.  In  an  aflion  upon  a  policy  of  infurance,  before  Lord  Chief 

Juftice  Hardwickfy   it   was  held,  that  the  words   "at  and 
from  Bengal  to  England j*  meant  the  firft  arrival  at  Bengal\ 
and  it  was  agreed,  that  when  fuch  words  are  ufed  in  polideit 
fr/i  arrival  is  always  implied  and  underftood. 

Chittyv.sciwin,       It  has  likewife  been  held,  that  when  a  (hip  is  infured  it 
*    ^  *  ^^9*        and  from  a  ,  lace^  and  it  arrives  at  that  place,  as  long  as  the 

(hip  is  preparing  for  the  voyage  upon  which  it  is  infured,  the 
•infurer  is  liable :  but  if  all  thoughts  of  the  voyage  be  laid 
afide,  and  the  (hip  lie  there  (ive,  (ix,  or  feven  years,  with 
the  owner's  priviry,  it  (hall  never  be  faid  the  infurer  is  liable*) 
for  it  would  be  to  fubje£t  him  to  the  ^him  and  caprice  of 
the  owner. 

Camdcnv.Cow-       This  was  an  a6)ion  on  p  policy  of  infurance  on  a  (hip,  at 
417.*  ^'*^'^'       and  from  Jamaica  to  London.     The  (hip"  had  alfo  been  in- 

fured  from  London  to  yamaica  generally,  and  was  loft  in 
coafting  the  ifland,  after  (he  had  touched  for  fome  days  4t 
one  port  there,  but  before  (he  had  delivered  all  her  out* 
ward-bound  cargo  at  the  other  ports  of  the  iOand.  This 
was  an  a6lion  on  the  homeward  policy ;  and  in  order  to 
ihew  when  the  homeward- bound  ri(k  commenced,  it  was  nc- 
ce(rary  to  (hew  at  what  time  the  outward-bound  ri(k  deter* 
mined  ;  and  the  jury,  which  was  fpecial,  after  an  examina- 
r  Q  -1  tion  of  merchants  as  to  the  cuftom,  by  their  verdi£l  decided] 
that  the  outward  ri(k  ended  when  the  (hip  had  moored  in  any 
port  of  the  ifland,  and  did  not  continue  till  (he  came  to  the 
lafi  port  of  4eIiY«iry. 
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In  the  Trinity  tcnn  CDlIowing,  a  motion  was  made  for  a  C    tt   A    P. 
new  tnal,  but  it  was  refufed  ;  becaufe  it  had  been  thoroughly    ^^^ '^^^_y 
tried  and  no  new  light  could  be  thrown  upon  it,  although  »  Black.  418. 
Lord  Mansfield  faid,  the  inclination  of  his  opinion  at  the  trial 
was  the  contrary  way.     Mr.  Jufticc  Wllmot  thought,    the 
confiiudion  put  upon  the  policy  by  the  jury  was  the  right 
ene. 

In  a  fimilar  cafe  Lord  Mansfietd  laid  down  the  fame  doc-  Barrafs  v.  ne 
trine  to  the  jury,  namely,  that  the  ojutward  rifle  upon  the  ^n^e,  sitting* 
fiip  coded  twenty- four  hours  after  its  arrival  in  the  firft  port  f^^g^^j*'^ 
of  the  ifland  to  which  it  was  defiined  :  but  that  the  outward  GuiidhaU. 
pdicy  upon  goodt  continued  till  they  were  landed. 

The  doSrine  contained  in  the  two  lafi  cafes  has  met  with  Leigh  v.  Ma- 
Baterial  confirmation  in  a  very  modern  deciiion.     It  was  Gtudhlu^after 
an  dBisxa  upon  a  policy  of  afliirance  on  the  Jhip  PalHfer^  and  Michaelmas 
#■  go^di  on  board  thereof,  on  a  voyage  at  and  from  Georgia 
(9  Jamaica.     The  (hip  arrived  in  Montego  Bay^  and  moored 
9i  anchor^  and  there  alfo  the  agent  of  plaintiff  fold  and  delim 
vered  the  greateft  part  of  the  cargo  to  Meflrs.  Adams  and 
Hatton  noerchants  there.     The  captain  then  enteitd  into  a  *     . 

charter  party  with  Adams  and  Hatton^  to  proceed  from  thence 
to  St.  Anne*s^  and  there  to  take  in  a  cargo  for  London,  After 
Onioading  the  greateft  part  of  the  cargo  at  Montego  Bay^  and 
iBD^ing  there  a  month,  it  viras  verbally  agreed  that  the  re* 
mainder  of  the  cargo  (which  was  lumber)  (houid  be  carried 
IS  ballaft  to  St.  Anne*%y  and  accordingly  the  veffel,  after  taking 
!  in  fbme  fufticL,  proceeded  towards  St.  Anne*s^  but  was  wrecked 
and  never  arrived  there.  For  the  plaintiff  it  was  urged,  that 
in  fuch  an  infurance,  the  (hip  might  go  from  port  to  port  { 
and  that^  at  all  events,  the  goods  were  prote£led  by  the  po« 
)icy,  tUl  fhey  werr  alldijchargidandjafely  landed* 

Lord  Kenym  was  clearly  of  opinion,  and  was  confirmed  in 

that  opioion  by  a  Special  Jury,  to  whom  his  Lordihip  par.- 

ticularly   referred  upon  this  occafion,  that   the  rifle  on  the 

^ip  ceafed,  after  Jhe  had  been  moored  at  anchor  twenty-four  hours 

,ffL  ^firjlport  of  the  ifland, /<?r  thepurpofe  of  unloading;  and 

H4  the 
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F.  the  fa£ls  difclofed  m.tl:MS  cafe  haying  tnanlfefied  thajt  Monfq^ 
Bay  was  alfo  the  original  deftination  of  the  cargo,  s^nd  that 
i\s  not  being  wholly  delivered  thcirc  was  only  prevented  by  a 
new  agreement,  the  lofs  of  the  goods  cannot  be  recovered  under 
this  policy  of  infurance.  A  (hip  infur^d  to  Ja$naica  gneraUf^ 
cannot  be  permitted  to  go  round  the  whole  ifland,  from  port 
to  port,  for  the  purpofe  of  unloading  her  cargo,  efpecia]l][ 
where,  as  in  this  cafe,  the  owner  of  fhip  and  goods  is  the 
fame  perfon.     The  plaintiff  was  nonfuited. 

But  the  great  and  leading  cafips,  upon  (jueRionii  of  coo^ 
flrufliony  are  two,  Tiernay  v.  Etheringtony  and  FeUj  v.  the 
Royal  Exchange  AITurance  coo)p3u:)y  ;  the  former  determined, 
by  Lord  Chief  Juilice  Lee^  and  the  latter  by  Lord  MansjieUn 
In  thefe  cafi^s,  the  principles,  which  are  lo  be  obferved  in  th^ 
conflrudicMi  of  policies,  are  fo  fully  con£deredt  and  the  ap* 
plicajiaon  of  them  to  the  particular  circurofiances  of  the  di(> 
ferent  cafes  is  made  with  ib  naucb  accuracy  and  perfptetiity^ 
that  they  are  to  be  regarded  as  the  pole  fiar  to  direA  Qitt 
enquiries  upon  all  fimilar  occafions* 

Tiernay  V.  Ethf-      The  firft  of  thefe  caufes  was  an  adlion  upon   a  policy  oC. 
Lcfwc^fluZ    infurance  «  on  goods,  in  a  Dutch  fhip,  from  Ataiaga  to  Gh 
ticc,  5  March       i*^  braliar^  and  at  and  from  thence  to  England  and  HoUani^ 
648. '  *^  both,  or  either :   oh  goods,  as  hereunder  agreed,  beginning. 

<<:  the  adventure  from  the  loading,  and  to  continue  till  dM^. 
«^  fhip  and  goods  be  arrived  a(^  England  or  Hellandy  and  tberv 
**  fafcly  landed/*     The  agreement  was,    "  that   upon  ihi^] 
*^  arrival  of  the  (hip  at  Gibraltar^  the  goods  might  be  uii« 
<<  loaded,  and  re-fhipped  in  one  or  more  Britijh  fhip  or  Oiip^*i 
<*  for  England  and  Httllandy  and  to  return  one  per  ceiH.  \\\ 
«*  difcharged  in  England.^*     It  appeared  in  evidence,  that 
when  the  fhip  came  to  Gihral/ary  ^he  goods  were  unloaded, 
and  put  into  a  ^ore  Jbip^  (which  it  was  proved  was  always 
[  40  j       confidered  as  a  warehoufe),   and  that  there  was  then  no 
Britijb  fhip  there.     Two  days  after  the  goods  were  put 
into  the  flore  fhip,  they  were  loft  in  a  ftorm.    The  queftion 
was,  whether  this  was  a  lols  within  the  coafbn^on  of  the. 
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Ut,  Chief  Jofiice. — **  h  is  certain,  that  in  the  conftrnftioii  «   H   A   P. 

of  policies,  the  JiriGumjus  or  apexjuris^  is  not  to  be  laid  *  _0-'^-m^^ 

bold  of:  but  they  are  to  be  conRrucd  largely,  fof  the  benefit 

of  trade,  and  for  the  iafured.     Now  it  feeva  to  be  %  flri£t 

coofirofiiop,  to  confine  this  infurance  only  to  f he  unloading 

and  reibipping,  and' the  accidents  attending  that  a3.     The 

fOflira&ion  fliould  be  according  toi  the  coarfe  of  trade  ia 

tUs  place;  and  tbia  appears  to  be  the  ufual  mode  of  un)6ad* 

ing  and  refliipping  in  that  placc^  viz.  that  when  there  ia  n^ 

\  Bri^  (hip  there,  then  die  goods  are  kept  in  ftoie  (hips. 

I  Wlxie  there  is  an  infurance  on  goods  on  board  fuch  a  {hip, 

tbat  infurance  extend^  to  the  earrying  the  goods  to  (hore  iii 

'  tboat.    So,  if  an  inftira^ce  be  of  goods  to  fu^ch  a  city,  and 

thegoods  are  brought  in  fafety  to  Aich  a  port,  though  AiP- 

\  tint  from  the  city,  that  is  a  coippliance  with  the  policy  ; 

I  if  tbt  be  the  fifual  pTace  to  which  the  (hips  come.     Therc- 

fort,  as  here  is  a  liberty  given  of  unloading  and  refhipping, 

itrnttS  be  taken  to  be  an  infuring  under  fuch  methods  as  are 

fwper  for  unloading  and  refhipping.     There  is  no  negleA 

00  the  part  of  the  infured,  for  the  goods  were  brought  into 

port  the  nineteenth,  and  were  loft  the  twenty- fecond  of  No- 

;  mAer.    This  manner  of  unloading  and  refhipping  is  to  be 

''  csnfldered  as  the  neceflary  means  of  attaining  that,  which 

Vtt  intended  by  the  policy ;    and  feems  to  be  the  fame,  as  if 

llnd  happened  in  the  aA  of  unfbipping  from  one  (hip  into 

another.    And  as  this  is  the  known  courfe  of  the  trade,  it 

ferns  extraoffdinary,  if  it  was  not  intended.     Thi»  is  not  to 

If  con(idered  as  a  fu^enfion  of  the  policy;  for  as  the  policy 

would  extend  to  a  toft,  happening  in  the  unloading  and  re- 

iftipping  from  one  fhip  to  another,  fo  any  means  to  attain 

Aat  end  come  within  the  meaning  of  the  policy."     The 

fhiotiff  had  a  verdi3. 

Afterward^  a  new  trial  was  moved  for ;  but  it  was  refufed  Sailer  Term, 
\ff  Lie  Chief  Juftice,  Mr.  Juftice  Cha^k,  and  Mr.  Juftice  '^*^* 
An^,  againft  the  opinion  of  Mr.  JuAice  fP^rlghf, 

The  next  of  iktk  caufes  came  before  the  court  upon  a  cafe       [  4*  3 
rfetvcd  for  their  opinion,  after  a  trial  and  verdift  for  the  S^yU^^il^ 

plainiiflF,  Coinp.ofthe 
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plaintiff,  at  GuiUhall^  before  Lord  Mansfield.  It  was  aa  adioQ 
of  covenant  upon  a  policy  of  infurance. 

Royal  Exchange 

I  Burr.  341.  The  cafe  flates,  that  the  plaintiff,  being  part  owner  of  the 

fliip  Onfiwo^  an  Eaft  India  (bip,  then  lying  in  the  Thames^  and 
bound  on  a  voyage  to  Chin^y  and  back  again  to  Lmdon^  in- 
fured  it  *^  at  and  from  London^  to  any  ports  or  places  beyond 
**  the  Cape  of  Good  Hope^  and  back  to  London,  free  from  ave- 
**  rage  under  ten  per  cent,  upon  the  body,  tackle,  apparel, 
^*  ordnance,  munition,  artillery,  boat,  and  other  fumituit 
**  of  and  in  the  faid  fliip :  beginning  the  adventure  upon  the 
^  **  tbe  faid  (hip  from  and  immediately  following  the  date  of 

^*  the  policy,  and  fo  to  continue  and  endure  until  the  (hip 
^  (hall  be    arrived   as   above,  and  there  anchored  twenty- 
««  four  hours  in  good  fafety.'*     Tbe  perils  mentioned  in  thQ 
policy  were  the  common  perils,  viz.  <*  of  the  feas,  men  oC 
"  war,  fire,  (^c."     The  (hip  arrived  in  the  river  Canton^  iq 
Chinay  where  (he  was  to  ftay  to  clean  and  refit,  and  for  other 
purpofes.     Upon  her  arrival  there,  the  fails,  yards,  tackk^ 
cables,  rigging,  apparel,  and  other  furniture,  were  by^he  csqK 
tain's  order  taken  out  of  her,  and  put  into  a  warehoufe,  4» 
floreboufe,  called  a  bank-faul,  built  for  that  purpofe  on  a  fanA 
bank,  or  fmall  ifland,  lying  in  the  faid  river,  near  one  of  tfa^ 
banks  called  Bankfaul  Ifland^  in  order  to  be  there  repaired^ 
kept  dry,  and  preferved,  till  the  (hip  (hould  be  heeled,  cleaned 
and  refitted.      Some  time  after  this,  a  fire  broke  out  in  tbt 
bank-faul,   belonging  to  a  Swedijb  (hip,  and  communicate! 
itfelf  to  another  bank-faul,  and  from  thence  to  that  belonging 
to  the  Onflow^  an4  confumed  the  fame,  together  with  all  ehft 
foils,  yards,  Wc,  belonging  tp  the  Onflow  that  were  thereioS 
The  cafe  (^ates  further,  that  it  was  the  univerfaU  and  tiwA 
Invwn  ufage^  and  has  been  fo  for  a  great  numbeic  of  years,  f<^ 
all  European  (hips,  which  go  a  China  yovTi^y  except  Dutch 
ihips,  (who  for  fome  years  paft  have  been  denied  this  pnvi« 
lege  by  the  Chinefe^  and  who  look  upon  fuch  denial  as  a  great 
lofs),  when  they  arrive  near  this  Bank-faul  Ifland^  in  the  rivei 
Canton,  to  unrig  the  (hips,  and  to  take  out  their  fails,  yards, 
tackle,  cables,  rigging,  apparel,  and  other  furniture ;  and  ta 
pu(  tbem  on  ihore  iq  a  baok-fauJ,  built  for  that  purpofe  ma 
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Ate  iaid  iOand  (<n  the  manner  that  had  been  done  by  the  C   H   A   p. 

captain  of  the  On/low^  on  the  prefent  occafion)  in  order  to  be 

Impaired,  kept  dry*  and- prefer ved»  until  the  Ihips  ihould  be 

Ixeled,  cleaned,  ^nd  refitted.    The  cafe  adds,  that  To  doing 

is. prudent,  and  for  the  common  and  general  benefit  of  th^ 

owners  of  the  ihip,  tlie  infurers,  and  infured,  and  all  perfons 

concerned  in  the  fafety  of  ihe  (hip.     The  (hip  arrived  from 

her  faid  voyage  in  the  Thames^  having  been  again  rigged^ 

and  put  in  the  beft  condition,  the  nature  of  the  place  and  cir* 

cumilance^  of  affairs  would  ppr/nit.      The  queilion  for  the 

i^pinion  of  the  court  ivas,  whether  the  infurers  are  liable  to 

anfwer  for  this  lofs,  fo  happening  upon  the  bank-fjuil}  within 

the  intent  aiyl  meaning  of  (his  paiipyt 

The  court,  after  a  folemn  argument,  took  time  to  confider 
ihe  queftion,  and  then  Lord  Mansfield  delivered  the  uiuni* 
mous  opinion  of  the  court  for  the  plaintiff. 

Lord  MamfieU^ — "  By  the  exprcfs  words  of  the  policy,  the 
defendants  have  infured  the  tackle,  apparel,*  and  other  furni- 
ture of  the  Onflow^  from  fin  dpring  the  whole  time  of  her 
Toyage,  until  her  return  in  fafety  to  London^  without  any  rer 
:  Jifidion.  Her  tackle,  apparel,  and  furniture,  were  inevita^ 
Jbty  burnt  \n  China^  dqring  the  voyage,  before  her  return  to 
London.  The  event  then,  which  has  happened,  is  a  lofs 
Jirithin  t^e  general  words  of  the  policy ;  and  it  is  incumbent 
|ipon  the  defendant  to  (hew,  from  the  manner,  in  which  this 
jiDsfortune  happened,  or  frotxi  other  circumftancps,  xhaX  it 
ipight  to  be  ponfirqed  a  peril,  which  they  did  not  undertake 
lo  bear.  If  the  chance  be  varied,  or  the  voyage  altered,  by 
ihe  fault  of  fhe  owner  or  mafter  of  the  (hip,  the  infurer 
ceafes  to  be  liable ;  b^caufe  be  is  only  underftood  to  engage 
that  the  thing  (hall  be  done  fafe  from  fortuitous  dangers,  pro- 
vided due  means  are  ufed  by  the  trader  to  attain  that  end. 
But  the  mailer  is  not  in  fault,  if  what  he  did  was  done  in  the 
ofoal  courfe,  and  for  juft  reafons.  The  infurer,  in  efti- 
mating  the  price  at  which  he  is  willing  to  indemnify  the 
trader  agaioft  atl  rliks,  muft  have  under  his  conlideration  the 
faturp  of  the  vpyjige  to  be  performed,  and  ;be  ufual  ^ourfp 
9  and 
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P.  and  manner  of  doing  it.    EvtAry  thing  done  in  the  ufual  courb 
niuft  have  been  forefeen,  and  in  contemplation  at  the  time 
he  engaged  :  he  took  the  rifle,  upon  a  fuppofition,  that  what 
was  ufual  or  neceffary  Oi^uid  be  done.     In  general,  what  ii 
[  43  ]       ufually  done  by  fuch  a  (hip,  with  fuch  a  cargo,  in  fuch  a 
voyage,  k  underftood  to  be  referred  to  by  every  policy,  and 
to  make  a  part  of  it,  as  much  as  if  it  were  exprefled.    The 
ufage,  being  forefeen,  is  rather  allowed  to  be  done,  than  what 
19  leit  to  the  matter's  difcretion,  upon  unferefeen  events :  yet 
if  the  mafler,  exjufiacaufd^  go  out  of  the  way,  the  infut 
ranee  continues.    Upon  thefe  principles  it  is  difficult  to  frame 
a  quefiion^  which  can  arife  out  of  this  cafe,'  as  fiated.    The 
only  objedion  is,  that  they  were  burnt  in  a-  bank-faol^  zrA 
not  in  the  (hip ;  upon   land,  not  at  fea,  or  upon  water : 
and  being  appertinent  to  the  fhip,  loflbi  and  dangers  afliore ' 
could  not  ht  included.     The  anfwer  is  obvious :    Firft,  the 
words  make  no  fuch  dillindion :  Secondly,  the  intent  maka 
no  fuch  diftin6lion.     Many  accidents  might  happen  at  lan<i» 
even  to  the  (hip«     Suppofe  a  hurricane  to  drive  it  a  raiile  on 
(bore  ;  or  an  earthquake  may  have  a  like  effe£): ;  fuppofe  the 
fliip  to  be  burnt  in  a  dry  dock,  or  fuppofe  accidents  to  happet 
Co  the  tackle  upon  land,  taken  from  the  (hip,  while  accidentaBf 
and  occaGonally  refitting,  as  on  account  of  a  hole  in  lift 
bottom,  or  other  mifchance ;  thefe  are  all  poflible  cafes.   But 
what  might  arife  from  an  accidental  repair  of  the  (hip,  is  not 
near  fo  ftrong,  as  a-  certain,  nece(rary  confequence  of  the  oit 
dinary  voyage,  which  the  parties  could  not  but  have  in  tbe^ 
dire6l  and  immediate  contemplation;     Here  the  defendant 
knew  that  the  Slip  muft  be  heeled,  cleaned;  and  refitted,  lA 
the  river  of  Canton :  they  knew  that  the  tackle  would- then  U 
put  in  the  bank-fauT :  they  knew  it  was  for  the  fafety  of  tM 
IRip,  and  prudent  that  they  (hotild  be  put  there.     Had  iC 
been  an  accidental  neceflity  of  refitting,  the  mafter- might  hava 
juftified  taking  them  out  of  the  (hip,  exjufld  cauf&:  byt  de^ 
Icribing  the  voyage  is  an  exprefs  reference  to  the  ufual  man- 
ner of  making  it,  as  much  as  if  every  drcum(fance  was  men- 
tioned.    Was  the  chance  varied  by  the  fiiult  of  the  ma(ler  I 
It  is  impoflible  to  impute  any  fault  to  him.     Is  this  like  i 
deviation  ?    No :  'tis  <x  jujiq  cauja^  which  always  excufe^ 

'  Haw 
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Had  tbe  infaren  in  this  cafe  been  aiked,  whether  the  tackle  c   H   A   r. 

fiiould  be  put  in  the  bank«'faul)  they  niuft»  for  their  own 

lakes,  have  in  Cited  that  it  (hould.     They  would  have  had 

reafoo  to  complain,  if  from  their  not  being  put  there  a  mif- 

fortane  had  happened.    In  fuch  a  cafe,  the  mafter  would  have 

been  to  blame,  and  by  his  fault  would  have  varied  the  chance. 

They  have  taken  a  price  for  flanding  in  the  plaintiff's  place,       [  44  j 

as  to  any  lofles  he  'might  fuftain  in  performing  the  feveral 

parts  of  the  voyage,  of  which  this  was  known  and  intended 

to  be  ooe.    Therefore,  we  are  all  of  opinion,  that  in  every 

light,  and  in  every  view  of  this  cafe,  in  reafon  and  juQice* 

aod  within  the  words,  intent,  and  meaning,  of  this  policy, 

and  within  the  view  and  contemplation  of  the  parties  to  the 

coDtrafi,  the  infurers  are  liable  to  anfwer  for  this  lols. 

This  cafe  has  fince  been  confirmed  bv  Lord  Kenyan  and  the  Br'>«5i^^Whrtu 

'  more, 

whole  court  of  King's  Bench.  4TcrmRia6, 

See  poft,  p.  5b. 
for  another  point. 

So  alfo  in  another  cafe,  the  fame  principles  were  adhered  Kobie  and 
to,  aod  the  fame  rule  of  decifion  was  adopted.  The  infurance  JJ|J'^^'  "^  ^^^' 
was  upon  the  fliips  the  Hope  and  the  Anne^  at  and  from  Dart-  Dougi.  492. 
mith  to  JVaterford^  and  from  thence  to  the  port,  or  ports, 
of  dlfcbarge,  on  the  coafl  of  Lahraior^  with  leave  to  touch 
^t^iwfdundlandi  and  upon  any  kinds  of  goods  and  mer- 
chandizes; and  alfo  on  the  {hips,  till  they  ffaould  be  arrived 
at  their  port  of  difcharge,  and  (hould  have  moored  at  anchor 
tuxntj-fmr  hours,  and  on  the  goods  until  the  fame  /hould  be 
Aire  dijcharged  and  fafely  landed.  By  a  claufe  in  the  policy,  , 
iioney  advanced  to  the  filhermen  was  infured.  The  Anne 
arrived  fafe  on  the  coaft  of  Labrador  on  the  22d  of  Juniy 
and  the  Hope  on  the  14th  of  Jufyy  1778.  From  the  time  of 
(heir  arrival,  the  crews  were  employed  in  fi  thing,  and  had 
taken  out  none  of  their  cargoes,  except  at  leiiure  hours 
(partly  on  Sundays)  fuch  things  as  were  immediately  wanted. 
On  tbe  13th  oiAuguft,  ^n  American  privateer  entered  the 
liarbour  and  took  both  the  veifels,  there  being  at  that  time 
nobody  on  board  either  of  them.  The  a£lion  was  brought 
to  recover  the  value  of  the  goods.  The  defence  was,  that 
^fc  had  been  an  unnecelTary  delay  in  unloading  the  car- 
goes, 


/ 
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goes,  in  confequence  of  which  they  had  been  expofed  to  C8p> 
turet  and  that  the  underwriters  ought  not  to  be  liable  for 
what  had  hap|)ened  from  the  negligence  of  the  infured.    Tbc 
plaint! (Is  refted  their  cafe  on  the  words  of  the  policy,  and 
the  ufage  of  the  trade.     They  called  the  captain  of  the  Anne^ 
who  fwore,  that  he  had  been  the  fame  voyage  three  times  in 
the  three  laft  years,  and  that  they  had  proceeded  in  the  fame 
manner  during  each  of  the  voyages ;  that  he  did  not  think 
the  plaintiffs  had  warehoufes  fuflicient  to  have  held  the  goods 
if  they  had  been  landed ;  and  that  titere  were  no  fettlements 
on  the  coaft  of  Labrador^  but  thofe  belonging  to  the  plain- 
C  4S    3     tifls.     One  of  the  failors  fworc  to  the  fame  efFeft,     Tlie 
plaintiffs  then  called  one  French^  to  prove  the  cuflom  of  the 
Newfoundland  trade.     This  evidence  was  objeded  to ;    but 
Lord  Mansfield  admitted  it,  and  the  witnefs  fwore,  that,  in 
the  Newfoundland  trade,  it  is  cuftomary  to  keep  their  goods 
on  board  feveral  months,  and  that  fonaetimes  they  have  part 
of  their  homeward  cargo  of  fi(h,  and  part  of  their  old  cargo 
on  board,  at  the  fame  time.     That  the  firft  obje£l  is  to  catch 
fi(h,  and  they  unload  only  at  times  when  they  cannot  iiSi. 
The  old  cargo  being  chiefly  fait  and  provifions,  it  is  taktn 
out  gradually  for  curing  the  fi(h,  and  for  confumption.    The. 
teftimony  of  this  witnefs  was  confirmed  by  one  Newman* 
Neither  Newman  nor  French  had   been  at  Labrador.     Mr.. 
Hunter  was  then  called,  who  proved,  that  fome  years  fince^ 
be  ufed  to  fend  vefTela  of  his  own,  and  alfo  chartered  veffels  to 
Labrador^  and  that  it  was  ufual,  in  chartering  vefTels,  to  fli«  . 
pulate,  that  they  (hould  have  fixty  days  allowed  for  difcharg-. 
ing.     That  be  apprehended  they  were  oftentimes  longer  in 
fa£l,  and  that  it  was  not  fo  eafy  to  difcharge  a  cargo  at  Za«  . 
hradory  s^  at  Newfoundland.     Upon  this  evidence  a  verdifi 
was  found  for  the.  plaintiffs,  and  in  the  fubfequent  term  the 
defendant  moved  to  fet  it  afide,  which  was  not  granted. 

Lord  Mamfield. — «  The  trade  of  fifhing  on  the  coaft  of 
Newfmndland^  efpecially  from  the  weft  of  England^  has  been 
known  and  pradifed  fop  many  years.  Since  the  treaty  of 
Paris^  a  new  trade  has  been  opAed  to  Labrador.  The  in- 
furance  here  is  on  the  ihips,  and  on  the  goods  till  landed.    The 

defendant 
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dtfauiant  fays^  the  plaintiffs  have  been  guiltf  of  an  onreaK  9 
Enable  delay  in  landing.  That  quefiion  was  to  be  Tried 
by  the  jury,  and  could  only  be  decided*  by  knowing  the  ufual 
praSicc  of  the  trade.  Every  underwriter  is  prejumtd  to  bt 
acquainted  with  the  practice  of  the  trade  he  injures^  andy  that, 
lebether  it  is  recently  ejlahlijhed  or  not.  If  he  does  not  know 
it|  he  ought  to  inform  himfelf.  It  is  no  matter  if  the  ufage 
has  been  only  for  a  year.  This  trade  has  exifled,  and  has  been 
conduced  in  the  fame  manner  for  three  years.  It  is  well 
known,  that  the  filhery  is  the  object  of  the  voyage,  and  the 
(aine  fort  of  fiQiing  is  carried  on  in  the  (ame  way  at  New* 
fmulland.  I  dill  think  the  evidence  on  that  fubjedl  was  pro- 
perly admitted,  to  (hew  the  nature  of  the  trade.  The  point 
is  not  analogous  to  a  common  law  cuftom." 

Mr.  Juftice  Suller. — ^**  I  think  there  was  fufficient  evi-  [  46  3 
deace,  without  calling  in  aid  the  ufage  of  the  Ntwfoundland 
tiade ;  for  it  appeared,  on  the  face  of  the  policy,  that  the 
fiihery  was  the  purpofe  of  the  voyage  :  but  1  think  the  evi'- 
deoce  objeAed  to  was  properly  admitted.  If  it  can  be 
ihewn,  that  the  time  would  have  been  reafonable  in  one 
place,  that  is  a  degree  of  evidence  to  prove,  that  it  was  fo 
in  another.  The  effe£l  of  fuch  evidence  may  be  taken  o^ 
by  proof  of  different  circumftances.  It  is  very  true,  that 
the  cufiom  of  one  manor  is  no  evidence  of  the  cuftom  of 
:  aiotber  ;  that  has  been  determined  in  many  cafes :  but  the 
point  here  it  very  different ;  it  is  a  queftion  concerning  the 
nature  of  a  particular  branch  of  trade." 

,    The  rule  was  difcharged. 

Although  the  decifions  in  all  the  above  cs^ufes,  notwith- 
ftanding  the  vaft  variety  of  circumfiances  that  are  to  be 
found  in  them,  are  fo  uniform  in  principle ;  and  although 
we  find,  that  the  learned  judges  make  a  conSant  reference  to 
the  ufage  of  trade  ;  yet  in  no  iaftance  whatever  has  this  been 
fe  apparent  as  in  the  cafes  of  infurance  upon  Eaji  India 
voyages,  in  which  the  infurers  have  been  held  liable,  not 
^ly  for  events  which  may  ppfiibly  happen  from  the  port  of 

difcharge 
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CHAP.  dHcfaarge  to  that  of  delivery ;  but  alfo  for  all  interniediite 
or  oAintry  voyages,  upon  which  the  ihip  may  be  difpatehed 
by  the  order  of  the  council  of  any  of  the  £a/i  ImU4  Cook 
pany^s  fettlements  abroad. 

It  is  not  that,  in  thefe  cafes,  the  judges  have  given  a  gtteatef 
,  fatitude  to  the  ufage  of  trade,  than  in  any  other ;  but  be* 
caufe  from  the  great  variety  of  cafes  that  have  arifen  upon 
the  fubjed,  the  ufage  with  regard  to  the  £afl  India  voyage 
is  more  notorious,  and  better  eftabliOied  than  in  thofe  w^ere 
the  queftion  has  but  feldom  occurred.  The  grounds  and 
S'eafons  of  fuch  decifions  feem  to  have  been  the  terms  in 
which  all  the  prmted  charter  parties  of  the  Eajl  India  Com« 
pany  are  conceived.  By  thofe  charter  parties,  liberty  is 
given  to  prolong  the  fliip's  ilay  for  a  year ;  befides  which,  it 
is  very  common  by  a  new  agreement  to  detain  her  a  year 
longer :  and  the  longer  a  (hip  is  kept,  it  is  the  mof«  bene* 
ficial  to  the  owners*  The  words  of  the  policy,  too,  are 
i^dapted  to  this  ufage,  being  without  limitation  of  time  or 
C  47  ]  place,  and  without  any  reference  to  the  firft  voyage  partica* 
larly  mentioned  in  the  charter  party.  Thefe  charter  parties^ 
being  psmted,  are  nuitter  of  public  siofeoriety  ^  and  are  fo 
generally  and  univerlally  known,  or  may  be  fo,  by  an  en- 
^  quiry  at  the  India  Houfe^  that  the  chance  of  her  flay  is  aU 
ways  one  of  the  rifts  infured  :  and  both  the  infured  and  in-. 
{Lurer  mull  be  fuppofed  to  be  fully  apprized  and  fiiffictently 
coQufant  of  it.  Indeed,  the  underfianding  of  the  policy  de*^j 
pends  fo  much  on  the  courfe  and  ufage  of  the  Eaft  Indis:^ 
trade,  that  it  feems  to  be  contradiflory  to  the  policy  to  fay^^ 
that  the  underwriter  did  not  underwrite  for  a  country 
voyage. 

All  thefe  principles  were  fully  laid  down  by  Lord  Manf^ 
fiJd  in  a  very  few  yean  after  he  took  upon  him  the  adrmiu« 
ftration  of  juftice  in  this  country  ;  and  they  have  been  frc« 
quently  recognized,  and  invariably  purfucd  in  a  multitude  oi,^ 
decifions  upon  fuch  policies  fince  that  tinie.  The  learned 
chief  juftice,  when  he  laid  down  thefe  rules,  as  the  ground 

of  bis  then  opinion^  and  as  the  guide  of  future  deciCunsr 

faid. 
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he  did  lb»  becaore  the  court  elleemed  this  to  be  the  nod  C   H 
onvenient  way  of  determining  ihe  queftion  :    for  whoever   ^  ^^ 

InoU  thefeafier  infure  on  an  Eaji  India  Oiip  would  knowt  "  j 

lar  he  tnfwed  the  contingencies,  and  might  take  proper  pre- 
iutions  againfl  tbem»  if  he  pieafed.  Whereas  if  every  per* 
in  ifaouid  be  obliged  to  open  to  the  infurer  all  the  groundf 
rf  bis  expadacions  about  the  fliip's  continuance  in  the  Eajl 
Ue^  or  oonitng  to  England^  it  might  produce  great  litiga- 
ioaand  coafefion  in  cafes  arifiog  upon  thefe  policies.  { 

The  cafes,  in  which  thefe  principles  as  toEnJi  India  voyages  Salvador  t. 
wttt  firft  fettled,  were  the  nine  caufes  tried  upon  the  (hip  ^  ^'mJ"  I^q^^ 
Wmche/fm^  an  EaJi  Indiaman  \  in  all  of  which  the  policies 
wie  the  fame,  the  parties  only  being  different  ;*  and  all  of 
irhicb  were  at  lirft  tried  with  various  fuccefs  ;  but  the  nine 
Icididf  were  ultimately  uniform  for  the  plaintifFs,  the  in- 
fared,  againft  the  underwriters. 

The  charter  party  was  in  the  ufual  printed  form,  and  con- 
a  claufe,  empowering  the  company's  fervanta  abroad 
detain  the  (hip  a  year  longer,  if  they  pieafed,  than  tho 
originally  limited  by  the  charter  party.  *  The  infuranc^ 
in  thefe  words,  **  at  and  from  Bengal^  to  any  ports  of 
places  whatfoever  in  the  Eqfi  Indiesy  Cbina,  Ptrfia^^  or  dfe- 
wljcre,  beyond  the  Caf€  of  Good  Hspe^  forwards  and  back-       [48] 
wards,  and  during  her  ftay  at  each  place,  until  her  arrival 
at  London,  on  money,  bfc***    On  the  twenty-fifth  of  March 
^2,  the  (hip  failed  ;  on  the  nineteenth  oi  Stptember^in  the 
year,  fhe  arrived  at  Bombay  \  and  early  in  the  Novimier 
ring,  flic  left  Bombay  the  firft  time.     The  fhip  arrived 
ikatia^  in  Bengal^  on  the  fifth  of  March  1763  ;  and  on 
twenty-eighth   of  the  fame  month,  the  prefident  and 
idl  of  Bengal  entered  into  a  new  agreement  with  the  cap- 
reciting,  that  the  charter  party  would  expire  on  ttie 
of  February  1764,  but  that  the  prefident  and  council, 
ling  it  expedient  to  detain   the  (hip  in  Indta^  and  being 
roBS  of  having  the  time  limited  in  the  chajter  party  pro- 
l>  C^c«  tbc  indenture  therefore  witneflttb,  that  tbe  cap- 

I  tain 
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$Mun,  i7ijf. 


tain  lets  the  (hip  to  freight  for  one  whole  year  froih  the  UA 
eleventh  of  Fsbruary  1764.  The  (hip  arrived  at  Bomhtft 
fecond  time  in  July  1763  :  in  Dmmhir  following^  ibe  again 
failed  for  Bengal^  and  arrived  there  early  in  1764 ;  on  the 
nineteenth  of  March  in  that  year  (he  left  Bengal^  in  order  to 
proceed  for  Bombay^  and  on  the  twenty-firft  ofthatmontbi 
(ubfequcnt  to  the  expiration  of  the  old  charter  party;  the  (hip 
was  toft.  On  the  third  of  April  1764,  Mr.  Humi^xht  ptaiiH 
tiff  in  feveral  of  thefe  aflions,  received  a  letter  from  the  atf^: 
tain,  dated  the  fourteenth  of  April  1763,  inclofing  a  copy  of 
the  new  a|;reement;  which  letter  was  publickly  read  ini^ 
cofreehoiife.  The  next  day  after  the  receipt  of  the  tettert  fo 
in  fu  ranees  were  made  by  Mr.  Hume.  On  the  feventi 
^fjuhf  17641  other  infurances  were  effeded  by  Mr./Zfli 
and  all  the  other  infurances  were  made,  after  the  captain') 
letter^  of  the  fourteenth  of  April  1763,  had  been 
and  publickly  read  in  a  coffee-houfe. 


\u 


'  The  court,  after  laying  down  all  thofe  principles  al 
lUted»  refpeding  the  notorious  ufage  of  this  branch  oft 
enlarged  upon  the  circumftances  peculiarly  diltinguilni 
thefe  caufes.  ^  No  mention  was  made,  or  queftion  a(ke^* 
^  ^  the  time  of  underwriting,  when  the  (hip  was  charter 

**  when  (he  failed  from  England-^  when  (he  arrived  in 
^  whether  (he  was  detained  a  year  according  to  the  proi 
^  in  the  charter  party :  and  yet  her  continuance  in  the 
<*  Indies  depended  upon  all  thefe  fads*     If  they  ought 

r  49  1      **  ceBarily  to  be  difclofed,  the  poFicy  was  void,  to  the 
^  ledge  of  the  underwriters,  at  the  time  they  tbok  the 
^  mittiH*    The  evidence  in  all  the  caufes  was  very 
^  that  her  fta^ing  a  year  longer,  if  known,. would  Mt 
^  varied  the  premiumt     This  (hip  was  inliired  at 

^  ^  premium  after  the  prolongation  of  htv  fkdiy  if^  IndtM 

<5  known.    None  of  the  defendants  de(]red  to  be  off, 
^^  they  knew  that  an  account  of  the  new  agreemehl  bad 
*«  received  hn  England  xv^n  the  third  of  if/ffF/ ¥7(^4, 
*«  was  notorious  V  to  them'aii,  before  the  int^nigefliee'(6f 
*  lols,  which  catae  in  tho  O^ohr  fotlaWing>  '^p't 


^    k 
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^to  h?ui  l)9ca  a^ -fpi^e  iq  jhp  objcftion,  It  would  have,  c   hap. 
«  5»a irayedby  the  acquicfcfnce  of  the  undcrwritcr$,  after 
*  iJiqr  wrcufttUj  appdjKd  of  the  whole. " 


K 


5oilfo»  iniao  adion  «pon  a, policy  "  on  the  goods,  fpocie,  OmrorvT. 
«  wddfefls^of  the  plaiptiff,  <m  board  the  (hip  on  her  voyage.  B**lf^*^fmity 
^^tamJ^ndQn  tp  Madras  and  China^  with  liberty  to  touch,'  24  Geo.  ill. 
Jl^fi  and  tcade^  at  any  ports  or  places  whatroever,"  a  fimi- 
hcigiieftioQ  arore  upon  the  following  fads.     When  the  {hip 
tri?cd  at  Madrasy  Oie  was  too  late  to  go  to  China  that  year  ; 
Upon  which -flie  was  employed  by  the  council  there  to  go  from, 
bj  to  Bengal  to  fetch  rice,  which  voyage  flie  performed 
and,  in  attempting  to  perform  it  a  fecond  time,  was 
The  jur}'  found  a  verdift  for  the  plaintiff. 

new  trial  was  afterwards  moved  for  on  twogroiinds,  Videfupn, 
of  which  only  is  material  here,  viz,  that  thefc  interme*  ^' J' ^lu"*.. 

'  '  Where  fne  otc 

voyages  were  not  infured  under  the  policy  ;  for  that  the  poia« "  ^*^«<*- 
is  ^  to  touch,  flay,  and  trade  at  any  ports  or  places 
^whatfocx'er"  only  meant,  to  give  a  licence  to  flay  at  fuch' 
as  it  fliould  be  neceflary  to  flop  at  in  the  courje  of  th$ 


otnec 


Mamfold.-^^^  To  under fland  this  policy  you  mufl  re- 
fill the  courfe  of  trade,  to  which  it  relates.     What  is  the 
of  trade  with  the  Eaji  India,  Company  ?     If  an  India 
come  to  Madras  too  late  in  the  feafon  to  proceed  to 
the  council  employs  her  iii  an  intermediate  voyage.    It 
icial  to  all  parties  fo'  to  employ  her  \  the  underwtitert 
Tediy  wdl  acquainted  with  this  ufage,   and  are  bound 
notice  of  it.     Before  the  year  1780,  it  was  ufual  to 
^^th  tbe  outward  and  hoitiieward-bound  voyage  in  one      f  ro  7 
h  «nd  then  the  word<  **  backwards  and  forwards^*  were 
:  but  fittce  that  time,  Ihey  have  feparated  the  infu- 
mk  iaiote  the  outward  voyage  in  a  diflind  policy* 
loGey  «i'<|tteftion  diffirs  from  others ;  becaufe  it  contains 
to  trmii%  at  well  as  to  teuch  andjiaj^  at  any  porti 
wfakh  ift  not  vfiial  in  policiea  of  this  nature :  foi 
liMy  <Kiiy  permtt  them  to  ttuch  and  ftajy  which 

i  %  wordi 
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words  can  only  be  intended  to  give  a  permiflion  fb  to  do,  if 
neceffity  oblige  them  ;  but  to  touchy  Jiay^  and  trade^  arid 
words  fo  large,  that  they  feem  to  include  the  intermediate 
voyage.  It  would  narrow  the  con(lru£lion  very  much,  in- 
deed,  to  fay,  that  the  policy  relates  to  thofe  places  W/,  at 
which  they  ihall  flop  In  the  voyage.  The  words  made  ufe 
of  certainly  take  in  the  intermediate  voyage;  and  the  ufagc 
of  trade  confirms  this  conRruflion/'  The  confequence  of 
this  opinion  was,  that  the  vcrdi£l  of  the  jury  was  held  to  be 
right. 

far'iiih.ufon  So  alfo,  in   an  aflian  on  a  policy  of  infurance  upon  the 

B.  R.  liiUry       ^^hlp  Blandfoi'dy  "  at  and  from  London  to  Madrax  and  Btngaly 
25  Geo.  111.       <(  beginning  the  rifk  upon  the  faid  (hip,  ^c»  at  LondWy  and 

"  fo  to  continue  till  the  arrival  of  the  faid  (hip  at  Madras 
"  and  BengaJy  with  liberty  to  touch  and  flay  at  any  port  or 
*<  place  in  this  voyage  :'*  the  fafls  were  thefc.  The  Bland" 
ford  arrived  at  Madras^  where  her  cargo  was  unloaded,  by 
order  of  the  prefidency  ;  (lie  was  then  fent  for  rice  to  yifa^ 
g'tpatnaniy  and  by  an  entry  in  the  council  book,  her  voyage  to 
Bengal  is  faid  to  be  poflponed.  That  part  of  her  outward-bound 
cargo,  which  was  intended  for  Bengal^  was  fent  thither  in 
the  Lord  MulgravCy  and  afterwards  the  Blandford  was  fent  to 
Bengal  in  ballad,  and  was  taken  in  the  paffage ;  for  which 
lofs  this  a&ion  was  brought.  At  the  trial,  Lord  Mansfiild 
thought  the  words  in  tbe  policy  would  not  admit  of  fuch  a 
latitude  of  conftruflion,  as  to  take  in  the  intermediate 
voyage,  the  words  being  much  narrower  than  thofe  in  Grt* 
gory  V,  Chrijlie  :  upon  which  the  plaintiff  was  nontiited. 

However,  in  the  followir^g  term,   when  a  motion  was 

made  to  fet  aCde  the  nonfuiu.  his  lordfliip  faid,  ,**  This  is  a 

•   *  •  -      «  policy  on  the  (hip  :  it  is^  aii  Mia  voyage  ;  mi  .the.ufage 

**  as  to  tho  intermediate  voyages  is  notorious  to  both,  parties  ^ 

£ci  "t      **  and  .the  contradl  refers  to  it.     The  infurance  iiere  is  from 

<<  London  to  Madtas  and  Bengal,     What  is  the  ufage  of  the 

*^  trade  ?    That  when  cbe\%ipsvat¥ive  at  Mtnira^y  %ht,Q^Wipp\ 

V'  may  fend  them  elfewheie^''-7-^Tjie,c>ther  jud^s-.^oncurred  ^ 

«ad  tbe  i:ule  for/ctting  ajid^Cja^iHidiruit  was  noada  aiblulute. 

•  •        •  • 

7  ^  •  From 
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From  thefe  cafes  it  is  evident^  that  in  the  conftruElion  of  C  H  A  P. 
Eafi  India  policies,  whether  the  words  be  Urge  and  com  pre*  ^_^^  *  -^_r 
hcnfive,  as  in  Salvador  v.  Hopkins^  and  Gregory  v.  Chrijiie ; 
or  reflrained  and  limited  as  in  the  laft  cafe,  the  ufage  of 
trade  (ball  always  be  confideredi  and  the  intermediate  or 
country  voyages  held  to  be  infured.  At  the  fame  time, 
though  the  general  rule  be  fo,  the  parties  contracting  may, 
ty  their  own  agreement,'  prevent  fuch  a  latitude  of  conftruc- 
tion ;  and  fo  Lord  Mamjield  faid  in  Salvador  v.  Hophins.  In 
order  to  do  this,  it  is  not  neceflary  that  exprefs  words  of 
exdufion  (hould  be  inferted  in  the  policy ;  but  if,  from  the 
t^rms  ufed,  the  court  can  coUeA  that  fuch  was  the  intention 
of  the  parties,  that  con(lru£)ion,  which  is  moft  qgrecable  to 
tbeir  iflceotion,  (hall  moft  alTuredly  prevail. 

Thus,  in  an  4£lion  upon  a  policy,  the  voyage  infured  was  Lavahre  v.  wiu 
;  defcribcd  in  tbefe  words :  «  at  and  from  Port  VOrient  to  f^"  *"'*vl'*,';*: 

brC  V.    W:ilU'iy 

,  ^  Pmdicherryy  Madras^  and  China^  and  at  and  from  thence  Duu^Us  zb^* 
\  ^  huk  to  the  (hip's  port  or  ports  of  difcharge  in  France^  with 
■"  liberty  to  touch,  in  the  outward  er  homeward  bound  voyage^    , 
^  at  the  ifles  of  France  aad  Bourhon*  and  at  all  or  anv  other 
^^  place  or  places  what   or  wherefoover/'     In  a  fubfequent 
fpirt  of  the  policy,  there  was  this  claufe,  ^*  and  it  (hall  be 
M-lawful  for  the  faid  (hip  in  this  voyage^  to  proceed  and  fail 
P  to,  and  touch  and  (lay  at  any  ports  or  places  whatfoever, 
f^  as  well  on  this  (jde,  as  on  the  other  fide  of  the  Cape  of 
^  Good  Hopff    without  being  deemed  a  deviation."     The 
(hip  arrived  at  Pondicherry^  and  after  remaining  there  one 
month,  (he  failed   for  Bengal^  inflead  of   going  to  China  9 
Wng  wintered  at  Bengali  and  received  confiderable  repairs, 
lie  returned  to  Pondicherry ;  aiui  having  taken  in  a  home- 
vd-bound  cargo,  proceeded  ii^  her  voyage  back  to  VOrient^ 
was  taicn  by  x\xt Mentor  privateer.     The  quedion  in  that 
't  asfaraa  it  is  material  to  us  in  this  part  of  our  work,  * 
as  whether  the  voyage  to  bengal  was  infured  within  the 

rudioQof  this  policy «     The  reporter  of  this  cafe  fays^  Mr.  Douglas, 
was  iafifted,  in  the  opening  for  the  plaintiffs,  that,  under 
^  the  general  liberty  given  by  the  policy,  of  touching  at  alt       f  S^  1 
|l|)accs  whatfoever^  the  ve{rel  might  go  to  Bengal^  which,  by 
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the  operation  of  thofc  words,  was  as  much  part  of  the  voyt  | 
age,  as  if  it  had  been  exprefsly   named. — Lord  MamficH 
however,  having  intimated  a  clear  opinion,  that  the  general 
words  were,  by  the  expreflions  of  ♦<  in  the  outward  or  honu^ 
**  ward-bound  vo^age^^*  and  "  in  this  voyage^*  qualified  a 
retrained  fo  as  to  mean  all  places  whatfoever  in  the  ufo 
courfe.of  the  voyj^ge  "  to  and  from  the  places  mtnti$nid  in  i 
*■  /^'^0'>"  ^^^^  ground  vias  immediately  abandoned,  and  neve 
farther  mentioned  by  the  counfel  for  the  plaintiffs  in  t 
progref$  of  thpfc  caufes. 


Sec  po(^|  53. 


But  although  the  judges  have  been  thus  liberal  in 
conflrudions  of  this  contrs^fl,  and  b^ve  gone  as  far  aspoflibi 
to  effeauate  the  intention  of  the  parties.;  yet  they  have 
extended  thofe  equitable  principles  to  fuch  a  length  as  to  fa]j 
that  when  a  man  has  infured  one  fpecies  of  property,  he 
recover  damage,  which  he  has  fufiered  by  the  lofs  of  a 
fcription  of  property,  different  from  that  named  in  the  poIi( 
Thus  a  man,  who  has  infured  a  cargo  of  goods,  cannot 
cover  under  fuch  a  policy,  the  freight,  which  he  has  paidfj 
the  carriage  of  that  c^rgo ;  nor  fliall  it  be  permitted  to 
owner  of  a  (hip,  who  infures  tliejhip  merely^  to  demand  1| 
tisfaClion  for  the  lofs  of  merchandize  laden  thereon,  or  to 
from  the  infurers  extraordinary  wages  paid  to  the  feamm^ 

the  value  of  provijions  confupifd^  by  reafon  of  the  detentipn 
^^jhip  at  any  ^ort,  longer  than  was  e^cpefled. 


M0II07  b.  2/ 
f .  7.  f.  8. 


Rorcus  de 
Aflecur.  Not. 


Such  attempts  h<ive,  indeed,  been  made,  but  they  have 

ways  been  refilled :  for  to  admit  of  fuch  demands  would 

roduce   an    infinite  variety    of  frauds,   and  would  be 

pugnant  to  the  mpft  fettled  maxims  of  infuraoce  Uw, 

^  the  conilant  pra£)ice  and  ufage  pf  trade.     In  MoUoj  itj 
faid,  that  if  a  merchant  infure  a  ffaip  generally,  and  the 

*  then  happen  to  be  laden,  and  if  it  afterwards  mifcarry, 
infurer  fliall  not  anfwer  for  the  goods,  but  only  for  the 
This  pofition  ftands  uncontradided  by  any  foreign  writer 
cient  or  modern,  and  is  fupported  by  feveral  decifions  of 
fiift  authority  in  this  country. 
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Jn  an.infurance  upon  the  Jhfp  Tartar  at  and  from  Lcfidon  to   C 
Viweaftlty  and  Marfcilles^  and  at  and  from  MarfeWes  to  her 
.   jifcfaarging  port  or  ports  in  the  ff^i  Indies  [Jamaica  ex-  Fletcher  and 
ccpCe<fJi  the  fafls  were,  that  the  fiiip  being  dillrefled  bore  si«  "frei- Eirfi.* 
away  for  Minorca^  and    put  into  Port  Mahm^  where  the  [J|Ja'Man«field 
eaptain  obraioed  feave  from  the  vice  admiralty  court  to  have  ^t  Guiidi«iU. 
kis  Ihip  furveyed,  in  confequencc  of  which,  fhe  was  long 
detained ;  and  the  aflion  was  brought  to  recover  the  extraor- 
dinary wages,  and  the  provifions  expended  during  the  deten- 
tion Tor  thele  repairs. 

Lord  Mansfield  was  of  opinion,  that  fuch  articles  as  failors 
W^ges  and  provifions  expended,  while  a  fhip  is  detained  to 
rdtt,  caii  never  be  allowed  as  a  charge  againft  the  infurer  on 
Ae  Jbip  \  and  a  verdi£l  was  accordingly  given  for  the  de* 
l&ndaDt. 


't 


lo  another  caufe,  after  a  trial  at  Guildhall^  a  fpecial  cafe  Baiiik  v.  Mou< 
was  rcfcrved  for  the  opinion  of  the  court,  ftating,  that  this  Hfi'*^")'^^^^* 
.^as  an  adion  upon  a  policy  of  infurance  on  goods  at  and  HI. 
^iom  Nevis  to  Brijiol.  The  fl)ip  failed  from  Nevis  ;  but,  bc- 
j^  ber  arrival  at  Brijiol^  (he  was  captured  and  taken  into 
2^9rlaixj  and  there  condemned.  An  appeal  was  lodged  in 
pe  parliament  of  Paris^  where  the  fientence  was  reverted, 
and  the  fhip  ^d  cargo  were  decreed  to  be  reftored.  Before 
the.fentence  of  reftitution,  the  {hip  and  cargo  had  been  fold  \ 
bat  the  money  was  paid,  the  charges  of  profecuting  the  ap* 
peal  being  dedufied.  The  defendants  have  paid  all  the 
of  the  fuit,  and  tbe  falvage,  except  the  fum  now  in 
i,  which  was  paid  by  the  plaintiffs,  as  owners  of  the 
to  th^  owner  of  the  fliip  for  freight  pro  rata  itineris  t 
^iD^fer  which /night  tbi«  a^pn  is  brought  oti  the  policy  on 
pods. 

i\ 
.After  time  taken  to  deliberate.  Lord  ikfc/yj/Er/rf deli verc4 

the  unanimous  opinion  of  the  court  for  the  defendants ;  tho 

^em  now  in  litigation,  his  lordfliip  faid,  is  that  which  was 

paid  for  freight,  by  the  owner  of  the  cargo  to  th?  proprietq^^ 

of  tbe  (bip  fn  rati  itineris.    Tbe  queftion  ]S»  whether  ho 

14  Qm 
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P.  can  charge  thefe  underwriters  for  it.  As  between  the  owmn 

of  the  (hip  and  c^rgo,  in  cafe  of  a  total  lof^^  no  freight  it 

due :  but  as  between  thetn  no  lofs  is  total,  where  part  of 

[  54  3      *^^  property  is  favedy  and  the  owner. takes  it  to  his  own  ufe. 

In  this  cafe,  the  value  of  the  goods  was  reftored  in  moDcy« 

which  is  the  fame  as  the  goods ;  and  therefore  freight  was 

certainly  due  pro  rata  ittneris.     But  as  between  the  owners  of 
the  goods,  and  the  underwriters  upon  the  cargOy  the  latter 

have  nothing  to  do  with  th^  freight.  The  owner  of  the  (hip 
has  a  lien  foe  his  freight ;  but  in  a  total  lofs,  literally  fa 
called,  no  freight  is  due.  In  cafe  of  a  lofs,  total  in  its  na- 
ture, with  falvage,  the  owner  of  the  goods  may  either  take 
the  part  faved,  or  abandon  :  but  in  neither  cafe,  can  he  throw 
the  freight  upon  the  underwriters  \  becaufe  they  have  no|. 
engaged  to  indemnify  him  againft  it. 

Eden  V.Poole,        This  aiJo  was  an  aftion  on  a  policy  of  infurancc,  which 
i*7^i-  *     ^^^  ^"  ^^^  fl^^f  and  goods  from  Oji^nd  to  Dominiqtte.     The 

following  fafls  appeared  in  evidence  :  that  the  ftup  met  witb/  \ 
bad  weather,  and  was  in  great  diftrefs  :  that  the  crew  threat** 
f    eiied  to  take  the  command  from  the  captain,  unlefs  he  would* 
make  for  the  firft  port :  thit  he  then  went  to  Ferrol  to.  rcpaif" , 
his  (hip,  and  by  the  time  the  repairs  were  fini{hed,  the  crc>f  \ 
forfook  her :  that  he  then  got  another  crew,  and  at  the  mon 
rat:nt  he  was  going  to  fail,  the  Spanijh  governor  ftopiped  him ;., , 
thit  after  a  detention  of  37  days,  (he  was  difcharged,  ao^, 
then  arrived  at  Dominique.     This  a61ion  was  brought  for  the 
expence  incurred  by  wages,  provifions^  tff.  during  the  dc^j 
murrage  at  Ferrol.     On  the  part  of  the  infurer  it  was  coiwj 
tended,  and  fo  held  by  Mr.  Juflice  Bullery  who  prefidcd  upoft' 
that  trial,  that  the  freight,  and  not  the  £hip»  is  liable  for  tbi«t 
lofs,  and  that  the  charge  of  demurrage  could  not  l^  flowed  ' 
upon  this  policy.     The  plaintiflF  was  nonfuited.  i 

Robertfon  v.  Agreeable  to  the  above  doflrme>  there  is  z,  modern  decifioi^ 

Ewfr.  I  Tcrm^  5f  the  whole  court  of  King's  Bench.     It  was  an  aSioo  on  • 

ivcpuris,  p.  127.  •    ^  c  *    & 

policy  of  mfurance,  01^  the  (hip  Dumfries^  at  ^nd  from  Lm* 
don  to  Africa  during  her  ftay  and  trade  there,  and  at  and  from 
thence  to  her  po^t  or  ports  of  d^fcha^ge  ia  tl^e  Britj/^  fFefi 

Indi^ 
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Uig  iflands,  to  recoTcr  a  partial  lofs.    The  faSs  were,  that  C   H   A   P^ 

(bii  iiiip,  ID  the  courfe  of  the  laft  war,  after  performing  her 

voyage  to  j^HcOy  in  coitiing  from  thence  laden  with  flaves 

to  the  ff^i^  IfktiiSy  touched  at  Barbadoes  in  Deambtr  lySi^ 

y  the  purpofe  of  watering,  at  which  i'fland  an  embargo  was 

hid  on  all  (hips,  by  order  of  Lord  Haody  the  coitimander  ia 

chief  8pon  that  ftation  i  and  the  veiTel  was  detained  a  coo* 

&derable  rime.     The  c^iptain  applied  for  leave  to  depart ;  but      L  55  J 

wai  rcfufed :  whereupon  he  attempted  to  fail  away  privately 

in  the  night,  but  was   purfued  by  the  Salamander  floop  of 

war,  and  after  a  flight  engagement,  he  was  brought  back» 

die  Dun^frut  not  having  fuflained  any  damage,  for  which  the 

Hoderwriters  could  be  charged,  on  account  of  a  claufe,  ex« 

Cflf)ting  them  from  partial  lofles,  not  amounting  to  3  per 

ubU    Lord  i/W,  in  conlequence  of  this  breach  of  embargo^ 

opoa  her  return  took  almoft  all  the  men  out  of  the  Dumfries^ 

dSfperied  fome  of  the  crew  among  tlie  (hips  of  war,  the  cap* 

laiD  aod  the  reft  of  the  crew  were  confined ;  and  the  (hip  waa 

gained  at  Barbadoes  till  the  April  following.     This  deten* 

tioD,  however,  was  not  proved  to  have  arifen  folely  from  the 

aabargo,  as  it  appeared,  that,  for  fome  part  of  the  time,  the 

(vall-pox  prevailed  among  the  flaves^  and  that  the  embargo 

vas  frequently  taken  off  and  renewed  between  December  and 

fyil    The  a3ion  was  brought  to  recover  from  the  infurer 

efmthe  Jkip  the  additional  wages  paid  to  the  feameni  and  the 

^f%(e  fir  provijions^  during  this  detention* 

Mr.  JoAice  BuUer  was  of  opinion,  at  the  trial,  that  the 
0Biy  damages  proved,  being  items  for-leamens  wages,  pro* 
riGoQS,  and  demurrage,  during  the  detention,  could  not  be 
PKwered  under  thi$  policy  on  the  (hip  only.  To  make  the 
luukrwrttier  liable,  there  muft  be  a  lofs  of  the  (hip,  for  the 
]»licy  is  on  the  body  of  the  fliip  only ;  and  if  Oie  arrive  iafe 
jtber  port  of  delivery,  be  the  voyage  ever  fo  long,  you  can* 
not  recover  under  fucfa  a  policy ;  if,  indeed,  (he  be  in  fuch  e 
|atc  as  to  prevent  her  frojq  completing  her  voyage,  it  ii  cer« 
taialy  a  I0&.     The  pliintiff  waus  noniuited* 

» 

Iq  the.f(rfk>wing  Icrai  a  motion  was  made  to  fet  afidethe 
IQiiiuic^  wUcbt  ^C9r  a^maent,  was  rcfufed  hy  the  whole 

court 


yy  OF   tHE   CQNS^TRUCnON 

c   H    A'  P.  .dburi  to  be  done,  and  upon  tbat  oGcafion-  Lord  Mam/t4i  f^^ 

\<  There  is  no  authority  to  fiiew,  that  on  this  pc>licy>;.tfaft}(^n 
ftiredxran  recover  for  fuch  a  lob;  intf  ii  is  contj;ary  tc^'ttm 
con  Rant  pra3ice«  On  a  policy  en^/hipi  failor>  wige»or 
provifions  are  never  allowed  in  ietiling  the  damages.  Tin 
infurance  is  on  the  iady  of  the  ftnp^  tackle,  and  fumiKW!; 
[  56  3  ^^^  ^  ^^  voyage  of  crew.  In  this  cafe  it  is  admitted,  thafi 
there  was  no  damage  done  to  the  flup,  tackle,  or  fumitwre'; 
and  therefore  I  think  the  dire£Hon  was  fight,  and  that  tb9 
ptaiotifiF  ought  not  to  recover."  «  .  . 

Mr,  Jufticc  Bulkr. — ^  I  take  it  to  be  perfedly.  well  fet* 
tied,  that  you  are  not  to  recover  on  a  policy  on  the  body  of 
the  (hip  for  feamens  wages  or  provifions  :  thefe  are  not  tbt 
fubje<£l  of  the  infurance.  The  cafe  put  at  the  bar  proves  riie 
rule.  For  if  the  (hip  had  been  detained  in  coniequence  df 
any  injury  which  (he  had  received  in  a  ftonn,  though  the 
underwriter    mud    have    made    good    that    damage,    yet 

.  you  could  not  have  come  upon  him  for  the  amount  of 
wages  or  provllions,  during  the  time  (he  was  U>  repairiDg. 

.  Here  the  (hip  itfelf  is  fafe ;  and  the  court  only  look  t^  tkp 
thing  iifelf,  which  is  the  fubjed  of  infurance  i  and  the  yr^^ 
and  provifions  are  no  part  of  tb^  tbii9g  infur^d/^ 

The  do£lrine  contained  in  the  preceding  cafes  was  much 

difcuifed,  and  by  fome  fuppofed  to  be  confiderably  (haken  |^ 

a  decifion  of  the  court  of  King's  Bench  in  the  year  179^} 

where  it  was  unanimoufly  held  by  the  learned  judges,  tb|l| 

frovifions  fent  out  in  a  (hip  for  the  ufe  of  the  crew  are  prp* 

lefled  by  a  policy  of  infurance  on  the  Jbtp  and  furniture,    jb^ 

the  argument  of  that  cale,  the  judges  at  firfl  thought  it  fi^ 

within  the  principle  of  decifion  in  Rokertfm  v.  Ewer^  whidil 

<  tbey.  were  determined  to  fupport :  but  the  grounds  of  diftlnpi 

'  tiop  between  the  two  decifipns  are  flated  with  fo  much  cistf* 

:  jiefs^d  perfpicuity^  and  the  efijsdl  of  ufage  ilpon  this  fpeciei 

of  contrad  fo  well  afcertained^  tbat  I  feel  it  my  duty  not-tQ 

abridge  the  arguments  adopted  by  the  court, 

Brough  V.  Whit*      jj  ^35  3^  a£lion  on  a  policy  of  infurance  on  an  E^  h&i 

more,  4Ttfrm     ■••-.--•  r        /  ^s  - 

Re|>.  296.      ,mi  Cb'm  Q)ip>  99d  00' ib^  tacUfy  ordnance*  ammunition, 

irtilkryi 
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IfriUcfy,  thifurmikrf  of  tbi  Jbip.    At  the  trial  before  LofJ  G   H   A   P. 
Stufm  at  GuiUhaOy  it  appeared  that  while  the  fliip  was  lyiiig 
dSBMtfuu!  f/landki  the  river  Canton^  it  became  neceifary  to 
refit  her,  for  which  purpofe  the  Jlans  amiprovjjkns  were  taken 
out  of  her,  and  put  into  a  warehoufe,  called  a  bank^iaul,  and 
that  while  they  were  in  the  warehoufe,  they  were  deftroyed 
If  aD  accidental  fire.    It  was  admitted  that  the  policy  coveted 
al  the  articles  but  the  provifions,  which  were  merely  for  tha 
nfe  of  the  (hip's  crew :  but  if  thole  provifions  were  not  pro- 
tefied  by  the  policy,  then  there  was  not  an  average  lofs  of 
.  ^LfercefU.     It  was  confidered  in  the  fame  light,  as  if  the  See  tnte,  p. 41. 
acddent  had  happened  on  board  the  (hip.     For  the  defendant 
k  vas  contended,  that  the  provifions  were  not  protefied  by 
>  the  bfuraace ;  but  one  of  the  jury  faid,  it  had  been  deter* 
I  fiined  in  Lord  MansfkUPi  time,  that  they  were  included  un*     x 
i  <fetiy  word  furniture^  under  which  decifion  the  merchants 
had  fince  acquiefced :    on  which  the  plaintiffs  obtained  a 
verdia. 


I 


A  matron,  foiinded  iipon  this  obje£lpn|  w^s  afterwards 
;  aade  to  fet  a^de  the  verdi£l|  and  an  enquiiry  was  ordered  ro> 
4)mng  the  cafe  allt^ded  to  by  the  juryman  i  9pd  tl^e  mui- 
mox  was  fully  entered  into  it  thp  bar, 

Lord  Kitiyouy  after  obferving  on  the  loofe  and  ambiguous 
^ienos  of  policies  of  infurance,  faid,  ^  The  queftion  here  artfes 
'itt  the  meaning  of  the  word  ^^furnUun ;''  one  of  the  jury« 
'men  laid,  and  in  that  he  is  now  confirmed,  that  according 
io  the  underftandings  of  thofe  who  enter  into  thefe  contradlSf 
k  includes  the  prtvjfimsfsr  tbi  uft  of  the  crew.    Now,  atnong 
jAe  feveral  accidents,  againft  which  the  defendant  infured,  mre 
-fails  if  fire ;   and  this  ihip  being  at  Canton^  it  became  ne* 
^tt&y  to  sefit  her,  and  to  take  out  all  her  goods  and  land 
'^  ttem  on  this  ifland,  where  the  accident  happened ;  by  which 
^dde  provifions,  with  the  reft  of  the  goods,  were  burned ;  and 
wre  is  no  doubt  but  that  the  loft  on  this  ifland  mud  be  con- 
fidered in  the  iame  light  as  if  it  had  happened  on  board  the 
bip  it&lf.     This  was  determined  in  PeJfy  v.  The  Royal  Ex-^ 
^?  '^p^fnK?  Cmfofijt   7he|i  if  thefe  proyifiom  be  infund 


I. 
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p.  is  pirt  of  the  out-fic  of  the  {hip»  and  tbey  were  conrumed  by 
one  of  the  perils  infured  agaiofi,  theie  is  ap  end  of  the  quet 
tion  \  a  lofs  has  happened  within  the  meaning  of  the  policy ; 
and  confequently  the  defendant  is  liable.     But  it  was  laid  in 
fhe  argument  that  the  inftant  any  of  the  provifioDS  were  con^ 
fumed  on  board,  there  could  not  be  a  total  lofs  :  but  the  (hoit 
anfwer  to  that  is»  that  that  comes  within  the  wear  and  te^i 
of  the  (hip>  and  it  might  as  well  be  faid  that  if  a  mail  were  a 
little  injured  there  could  not  be  a  total  lofs*     If  this  decifion 
were  to  militate  againft  any  determinationt  or  even  an  obitiT 
4//<?tfW,  of  Lord  Mamfiejd^  I  (hould  have  hefitated  for  {awe 
time  before  I  delivered  my  opinion.     But  (he  cafe  of  Roicrtm 
Jon  V.  Ewer  is  clearly  diftinguiOiable  from  the  prefent^  here 
the  goods  were  confumed  by  an  accident  by  fire  on  board  tht 
.fliip,  (tor  the  ifland  wal  for  this  purpofe  equivalent  toJtha 
(hip),  and  within  the  meaning  of  the  policy  of  infurance:  but 
in  that  cafe  they  were  oenfumcd  ly  the  Negro^  during  a  dei^Hn 

tion  of  the  fliip." 

«  ■ 

Mr.  Juftice  AJhhurJt. — **  The  cafe  cited  is  not  like  the  pre^ 
fent,  for  the  reafon  given ;  and  I  think  that  this  lofs  comet 
-within  the  terms  of  the  policy.  It  is  an  undertaking  to  tiH 
fure  againft  all  accidents  which  will  prevent  the  provifioM 
being  applied  to  the  purpofe  for  which  they  were  intended^ 
Thefe  provifions  were  part  of  t4)e  dut.fit ;  tbey  were  con- 
iumrd  by  fire,  (one  of  the  acciderHs  againft  which  the  defen* 
4jint  infured),  and  confequently  could  not  be  applied  to  Um 
g)urpofe  for  which  tbey  w^re  put  on  board. -* 

Mr.  Jufilce  Bullet.-^**  \  am  clearly  of  opinion  that  the  oo« 
^rwriters  on  the  body  and  furniture  of  the  (hip  are  liable  tH 
pay  the  amount  of  thefa  provifions,  which  were  hoDgbr  to  w^ 
place  thofe,  which  were  coniumed  by  an  accident  within  tka 
meaning  of  the  policy.  Without  commenting  on  the  wovAl 
of  the  policy,  it  is  fttfiicient  to  fay  that  a  policy  of  affuiaaee 
has  at  all  times  been  confidered  in  courts  of  law  as  an  aUind 
and  incoherent  infifument ;  but  it  is  foundbd  oo  juTage,  and 
aauft  be  governed  and  cmifiniad  by  ufage.  *  Now  it  is  pop- 
^31y  clear  that  m  every  inftance,  wlms  lofles.  have  beoii 

fettte4i 
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fettled,  the  proviGons  pat  on  board  the  veffel  when  (he  (aiUif  C    H    A    P« 
have  been  confidered  as  part  of  the  (hip*     The  value  is  taken 
in  this  way ;  the  underwriters  have  a  right  to  go  and  fee  the 
(hip,  to  examine  the  value  of  the  hull,  the  maftsi  attd  the 
provifioAs ;  the  value  of  the  {hip  atone  comprehends  all  thefe 
articles ;  bat  though  the  underwriters  havft  a  right  to  examine 
the  (bip  itfelfy  in  point  of  fa£l  they  do  nor,  becaufe  they 
faioyr  from  expeiience,  the  (}uantity  of  provifions  neceflary 
for  the  crew  for  the  intended  voyage  |  and  if  that  vahie  be 
fiitedtothem  in  the  ordinary  way,  th^y  tign  their  nutnes  im^ 
Bioliately  withotit  making  further  en<|tiirie3.     Then  ifthe« 
provifions  be  included  in  a  policy  on  the  ihip,  and  the. (hip 
and  al)  the  ptovifions  be  lofi»  tlie  underwriters  nm^  make 
good  the  whole  lofs,  whether  it  be  a  valued  or  an  open  policy*  ' 
But  it  has  been  faid  that,  if  ah  accident  happen  after  (hme  of 
the  provifions  are  confumed,  the  underwriters  are  entitled  (o 
adedafiion  to  the  amount  of  fuch  provifions  :  I  will  aofwer 
tbii,  firfit  as  the  argument  applies  to  a  valued,  and  then  to  ao 
open  policy.     Aa  to  the  firfl ;  from  the  nature  of  the  policy^ 
the  proviGons  are  not  infured  againft  all  events  ;  ihey  are  only 
iflfared  againft  particular  riiks.     A^gain^  there  is  nothing  from 
which  there  can  be  falvage  ;  if  the  body  of  the  (hip  and  every 
dung  on  board  be  funk,  or  burned,  there  can  be  no  falvage* 
And,  in  the  cafe  of  an  open  policy,  the  infured  muft  prove 
bf  evidence  what  was  the  value  of  the  whole,  and  then  the 
bnoe  realbna  apply  as  in  the  cafe  of  a  valued  policy.     With, 
vfpefi  to  the  cafe  of  Robertfon  v.  Ewtr^  which  has  been  re- 
lied on ;  I  thought  at  firft  that  it  applied  Arongly  to  the  pra^- 
ieat;  and  if  I  ftill  entertained  the  fame  opinion,  I  would 
BOt,  on  account  of  any  ufage  to  the  contrary  among  under- 
writers, overturn  a  folemn  determination  of  this  court :  but 
ihit  'cafe,  and  the  two  others  there  mentioned,  arc  clearly 
diftinguiOiabie  from  the  prefent.      In  all  thofe  the  infured 
wifhed  to  change  the  imderwriten  with  the  amount  of  ihe 
fraviGoiis  con  fumed,  during  the  time  when  the  fliips  were 
doteiood. .   Of  thofe  therefore  it  is  fufScient  to  fay  that  €ia 
infiifaoce  \%  mt  ihi  flnp  fir  thi  wynigi :  but,  during  a  deten«> 
Ml,  the  flHp  is  fieit  yreceeding  4  and  therefore  the  under^ 
Mten  SM  not  li^rfc.     Tkis  cafe  alfo  differs  frotn  that  of 

Robertfon^ 


56*  OF   THE   CONSTRU^CTiOM 

CHAP.  Rubkrtjon  v.  fturr,  in  uMther  circunnOance ;  tlKxe  the  fiio^ 
vifions  Were  confiuned  by  the  Abtcs  on  board*  and  oolby  tbe 
Ibip*6  crew«  and  the  flavet  are  conGdered  as  pait  of  the  cargo* 
The  Words  of  Lord  Mansfield  in  that  cafe  muft  be  taken  with 
a  refefenoe  to  the  cafe  then  before  him :  He  wai  then  fpeak- 
ing  of  a  charge  for  provifions  ufed  during  the  d^en^on  of 
the  Ihip,  and  for  the  maintenance  of  the  flavea  \  and  he  laid^ 
^  there  it  no  authority  to  (hew  that,  on  this  policy,  the  io- 
*<  fared  can  recover  ioxfmh  m  lofs\  but  ic  is  contrary  to  the 
<<  conftant  praflice."  Then  he  proceeded  to  fay,  oja  a  policy 
on  a  (hip,  failors'  wages  or  provifions  are  never  allowed  in. 
fettling  the  damages.  Now,  even  if  tbofe  latter  words. be 
taken  in  their  general  fenfe,  and  not  confined  to  the  cafo 
immediately  before  the  court,  they  are  accurate ;  for  <*  pfO« 
vifions"  €9  nomine  are  not  taken  into  conlidcration.  In 
general,  the  captain  of  a  (hip  takes  on  board  provifions  fuf« 
ficient  for  the  voyage ;  and  if  he  be  detained  in  any  port,  and 
be  be  a  prudent  man,  he  will  not  ufe  what  are  called  the 
Slip's  ftores  during  his  detention,  but  he  will  buy  others  for  • 
immediate  confumption  during  the  detention,  becaufe  he  can- 
not but  know  that  he  has  the  fame  length  of  voyage  to  per- 
form  that  he  had  before  be  was  detained :  it  makes  no  dif-' 
ference  however  to  the  underwriters  wliether  he  do  (b  or  not; 
for  if  the  captain  be  obliged  to  purchafe  other  ftores  for  the 
remainder  of  the  voyage,  the  underwriters  are  not  anfwerablc 
for  thefe,  but  only  for  thofe  which  were  on  board  at  the  time 
of  the  infurance,  fince  they  only  formed  a  part  of  the  value 
of  the  fhip.  On  the  whole  therefore  I  am  of  opinion  that 
there  fliould  be  no  new  trial.  The  cafes  cited  are  difiingniih- 
able  from  the  prefent ;  the  ufage  of  merchants,  as  to  the  con* 
ftrudlion  of  chefe  inftruments,  (lands  unimpeached,  and  tfaefe^ 
fore  it  muft  prevail  in  tins  cate/' 

Mr.  Ju(Hce  Grofe  agreed,  and  the  rule  was  difcfaarged. 

Hofkins  V.  Pie*       In  an  infurance  upon  a  Greenland  (hip)  it  became  a  qoeP 

E^fi"  23  gII).   *^°">  whether  the  lines  and  tacUe  employed  in  ibe  fiftcry  i» 

^^^  thofe  feas  could  be  recovered  under  a  policy  made  i^mi  A^ 

/hip,  tackk  and  furniture^  &c»    This  Q%St  laiiiQ  before  tb» 

court> 
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ooBitt  apon  a  motion  for  a  new  trial,  and  the  Judges  were  chap. 
Ufianiaictofly  of  opinion»  that  they  were  not  proteded  by  the 
poHcyt  not  being  part  of  theflkfp^i  tackle  or  furniture. 

It'tt  dUb  neceflary,  in  order  to  entitle  tlie  infufed  to  re* 
covefy  that  the  lofs,  which  has  happened,  be  a  dircQ  and  im- 
ndiate  conieqaence  of  the  peril  infured,  and  not  a  remote 
ozK«  This  dif&rinc  was  hid  down  in  a  cafe  before  Lord' 
MmfieU^  and  the  decifion  of  the  jury  was  agreeable  to  the- 

principle  ftated  by  the  Chief  Jullice. 

« 

It  was  an  aftion  on  a  poficy  of  infurance  *<  at  and  from  Jones  v. 
^'Briftol  to  the  coaft  of  4i^r/Vtf,  during  her  ftay  and  trade  -rVvac!  17*85/ 
•*  there,  and  from  thence  to  her  port  or  ports  of  difcharge  in  '  ^Iq^n^^^/jx 
**  the  ffeft  Indies**    There  was  a  memorandum  on  the  po- 
"  Key,  that  the  aflurers  are  not  to  pay  any  lofs  that  may 
"happen  in  boats  during  the  voyage  (mortality  by  natural 
*^  death  excepted)  and  not  to  pay  for  mortality  by  mutiny, 
■^^iitalels  the  fame  amount  to  10/.  per  cent,  to  be  computed' 
^tm  the  firft  coft  of  the  Oiip,  outfit,  and  cargo,  valuing' 
^  negroes  ib  loft  at  35  /.  per  head/'    The  demand  upon  the 
pelfcy  was  the  lofs  of  a  great  many  flaves  by  mutiny.     The 
evidence  of  the  captain  was,  that  he  had  (hipped  225  prime 
flute  on  board :  that  on  the  third  of  May^  before  he  failed 
faom  the  coaft  of  Africa^  an  infurredion  was  attempted ;  that 
tkwonen  feiaed  him  on  the  quarter  deck,  and  endeavoured 
lothrow  him  overboard,  but  he  was  refcued  by  the  crew ;' 
tht  tbe-women  and  fome  men  threw  tbemfelves  down-  the 
hatchway,  and  were  much  bruifed.     That  he  fent  the  ring* 
lesder  on  (hore,  and  twelve  men  and  a  womao  afterwards 
Mof  ffaofe'bruiles,  and  frpm  abflinence:  that  on  the  a  2d       f  57  1 
of  Ji&y  there  was  a  general  infurredion,  the  crew  were  forced 
to  fire  upon  the  Oaves,  and  attack  them  with  weapons,  it  being 
a  cafe  of  iraounent  neceflity  •    Several  flaves  took  to  the  HtCifs 
IMes,  and  hung. down  in  the  water  by  the  chains  and  ropes, 
foBie  for  about  a  quarter  of  an  hour,  three  were  killed  by 
firing,  and  thiee  were  drowned,  the  reft  were  taken  in,  but 
^  ^mtt  too  fer  gone  to  be  recovered;  many  of  them  were 
^perately  bfUiitd)  many  died  in  conftquence  of  the  wounds 

•   '  they 
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c^  H   A   p.  tfaey  h^d  received  from  the  firing  dorlng  the  mutifij^,  Ibliie 
from  fvrallowing  fait  water,  fotne  from  chagrin  at  thm  ^ 
appointment,  and  from  abfiinence;    federal   of   fluxes  and 
f  fevers ;  in  all  to  the  amount  of  55.     The  underwriter  had 

paid  at  the  rate  of  1 5  per  cent,  for  1 9,  who  were  eidier  kiHed 
during  the  mutiny,  or  had  afterwards  died  of  thetp  Wottfidt# 
Another  confequentiai  damage  was  dated,  that  the  mutiny 
bad  leflened  the  remaining  (laves  ki  the  eftmation  of  the 
plantersi  and  reduced  their  price. 

Lord  MansfieU  faid,  "  as  to  the  latter  lofs,  I  think  the  un- 
derwriter is  not  anfwerable  for  the  I<»fs  of*  the  market,  or  tlie 
price  of  it :  that  is  a  remote  confequence,  atid  not  within 
aay  peril  infured  againft  by  the  policy. .  • 

**  The  queftion  for  the  jury  will  be^  whether  aayof  thdfe 
who  died  by  any  other  means,  except  by  being  fired  upon,  or 
in  confequence  of  the  wounds  and  bruifes  which  they  receiwd 
during  the  flruggle,  are  within  the  meaning  of  the  pelicff 
which  infures  againft  damage  by  mutiny.  This  policy  ii^  Jit' 
the  common  form,  and  if  it  were  not  for  the  memoranduni) 
Ilhould  fay,  the  cafe  was  not  within  the  ioilmmentft  -ftit 
as  it  now  fiands  it  is  vt,xy  clear,  that  thofe  who  were  killed  i)y 
the  firing,  or  died  in  confequence  of  their  wouodsy  are  wtlbui^ 
the  policy  \  the  other  complicated  caies  muft  he  left  10  tfao 
jury*  The  firft  clafs,  fuch  as  were  killed  in  the  fray^  eef«^ 
tainly  come  within  the  meaning  of  the'  politcy ;  and  ihr 
fecond  clafs  alfo)  thofe  who  died  of  the  wounds  they  received** 
The  third  clafs  are,  I  think,  as  clearly  not  witfaiii  it,  fuck  a» 
being  baffled  in  their  attempts^  in  defpair  chofie  a  mode  of 
death,  by  fading,  or  died  through  de^ndency :  that  is  Mt 
r  j8  1  mortality  by  mutiny,  but  the  reverfe,  for  it  it  ^  faihire  ^ 
muiifty.  The  great  dais  are  iuGh  as  received  fome  hurt  by 
the  mutiny,  hut  not  mortal,  and  died  afterwards  cf  otb^^ 
caules,  as  thofe  Who  fwallowed  water,  jumped  oVirfboiff^ 
f^c*     This  is  the  great  point.*^ 

Tbe  jury  found,  that  all  who  were  kiUodin  |beiRitfiiiy»  o^ 
died  of  their  wouadsi  wase  to  be  paid  liar*    That  all  tboft 

wbi> 
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%fco  died  of  their  bruifcs,  which  they  received  in  the  mutinyi 
Aough  Accompanied  with  other  caures  were  to  be  paid  for. 
That' all  who  bad  fwallowed  fali  water>  and  died  in  confe* 
quence  thereof,  or  who  leaped  into  the  Tea,  and  hung  upoa 
tbe  0dei  of  the  {hip,  without  being  otherwife  bruired,  or  who 
died  of  chagrin,  were  not  to  be  paid  for. 

In  the  conftm£lion  of  policies  of  infurance  for  time(a)f 
which  are  very  frequent,  the  fame,  liberality,  equity,  and  good 
fcnfe,  have  always  prevailed,  as  in  all  other  infuraqces :  and 
the  ODurts  have  gone,  as  far  as  poflible,  to  decide  according 
to  the  btention  of  the  parties. 

In  an  aSion  on  a  i)oUcy  of  infurance  on  the  (hip  Mary^  Syeri  and  ottiefi 
a  letter  •  of  marque,  the  words  of  the  policy  were,  *«  at  and  V^/  ^  '  ^^^* 
**  lirom  Liverpool  to  Antigua^  with  liberty  to  cruifejix  %veeis^ 
•*  and  to  return  to  Ireland^  or  Falmouih^  or  Mitford^  with  any 
«4  pctce  or  prizes."  This  Ihip  having  been  taken,  this  a£lion 
was  bwugbt,  and  came  on  to  be  tried  before  Baron  Hoiham 
at  hmc^tr^  when  a  verdi£l  was  found  for  the  plaintiflPs, 

^x>n  a  motion  for  a  new  trial,  the  material  parts  of  th^* 
evidence  were,  that  the  policy  was  made  on  the  9th  of  Febru-^ 
4iry  1779,  and  there  was  no  time  fixed  in  it  for  the  com- 
meacetuent,  or  the  duration  of  the  voyage.     The  captain  of 
the  ihtp^  being  called  on  the  part  of  the  plaintiffs,  fwore  that 
he  in  faft  failed  from  Liverpool  on  the  28th  of  February :  he 
vfiM  five  days  before  he  cleared  the  land  ;   and  he  proceeded 
oivhitdired  Voyage  till  the  i4th  of  March^  chafing,  how- 
ever, at  different  times,  from  the  7th  to  the  14th,  at  which 
time  be  \ftpn  bis  cruife,  giving  notice  thereof  to  the  cre\^, 
and  ordering  a  minute  of  it  to  be  entered  in  the  log-book, 
winch  was  4one.     From  the  14th  of  March,  he  continued 
cmifiag  about  the  fame  latitude  till  the  i7th  or  iSth  of  April; 
when  be  difconttnued  the  cruife,  of  which  he  alfo  gave  no-       r  59  1 
lice,  inteodidg  to  go  to  the  BurlingSy  off  Lificriy  \\\  the  courf^ 

(*)  Bya  Iit«a&«r^rtiament  35  Geo.  III.  c.  63.  f.  |i.  no  policy  upon  an^ 
fti^  or  intereJl  tb«fia,  (t^WM  Am^c  ^r  wf  ioaftf  («:»  ttua  \k  ^U»\4m 
mthi;    Sec  antci  p.  aS. 
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of  his  voyage.  On  the  23<1  he  renenned  the  cmifc,  of 
he  gave  notice  as  befor^»  and  ordered  i^  minute,  cu  d^at  fw^ 
pofe,  to  be  entered  in  the  logrbook.  FrotB  that  titne  hC'^xm^i 
tinjaed  cruifing  till  the  28th  ol  Jpril^  when  he  was  taken  \iff 
an  American  privateer.  Many  witncfles  were  examiiiedy 
fome  of  whom  thought,  that  the  liberty  of  cruifing  given  by 
the  policy,  meant  fix  fucceflive  weeks;  others  concdved^i 
that  if  the  feparate  times  of  cruifing,  when  added  together, 
fhouid  not  exceed  .the  fpace  of  fix  weeks,  the  terms  of  the 
infurance  would  be  complied  with :  but  none  of  them  could 
.prove  any  ufage,  as  none  of  the  witnefles  ever  knew  a  cafe 
exadily  circumftanced  like  the  prefent. 

Lord  Mansfield^ — "  This  was  merely  a  queftion  of  con- 
{lru£lion,  on  the  face  of  the  policy,  and  unlefs  an  ufage  could 
have  been  Ihewn  in  favour  of  this  defultory  cruifing,  calling 
witnefles  to  Tupport  it,  was  calling  them  to  fwear  to  mere 
opinion.  None  of  thofe  produced  knew  of  any  inftance; 
and  therefore,  their  evidence  ought  not  to  have  been  re* 
ceived.  Yet,  I  dare  fay,  their  tellimony  had  great  weight 
with  the  jury.  The  meaning  of  words  depends  upon  the 
fubje3.  The  inftruClions  were  not  read,  but  they  fliew  the 
meaning  very  clearly,  for  they  run  thus:  **  To  cruife  fix 
*«  weeks,  and  then  proceed  to  Antigua**  ' There  can  be  no 
general  rule.  Here  the  fubjedt  matter,  in  my  optnioo,  is 
decifive  to  fhevv,  that  the  fix  weeks  meant  one  continued  pe- 
riod of  time.  A  cruife  is  a  well  known  expreflion  for  acoD- 
ne£led  portion  of  time.  There  are  frequently  articles  for  a 
month's  cruife,  a  fix  weeks  cruife,  Wr.  Such  a  fiberty,  as 
in  this  cafe,  to  a  letter  of  marque,  is  an  cxcufe  for  a  devi- 
ation. But  what  is  contended  for  by  the  plaintiffs  is  impof- 
poflible  in  practice.  Suppofe  the  (hip  returns  direfily  back^ 
cruifing  for  the  fpace  of  a  week.'  She  may  then  perhaps 
take  three  weeks  to  return  to  where  flie  had  been.  C^n  (he 
then  renew  the  cruife,  return  again,  and  fo  repeatedly?  Tbc^ 
voyage,  in  that  way,  might  h<ft  for  years.  But  the  true 
meaning  is,  «*  I  will  excufe  a  deviation  for  fix  weeks."  The 
infiru6lions,  although  it  happens  they  were  not  read,  ftrike 
me  much.    Another  argumant ;  Six  weeks  i«  a  contiouationi 

a  con- 
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I  congregate  deQomination  of  time.      If  they  bad  meant  chap. 
fep»am  days,  they  would  have  faid  forty-two  days/'    The 
rate  for  a  new  tsial  was  made  abfolute. 


Hiviag  faid  thus  macb  of  conflru£lion  in  general,  by 
w^ch  it  appeal thatttheitiaterial  rules  to  be  adhered  to,  are 
tbejfttention  of  the  parties  entering  into  the  central,  and 
tbe  orage  oF  tihde ;  At  will  be  proper  to  confider  more  par- 
tioohrly,  what  Iball  be  oonftrued  a  lofs  within  the  meaning 
of  the  policy.  This  mode  of  treating  the  fubjeft  naturally 
leads  us  to  confider  lofles  by  perils  of  the  Tea ;  lofles  by  cap- 
ture,  and  by  detention  of  princes  or  people ;  'and  lofles  by 
the  barratry  of  the  mailers  or  mariners ;  which  are  the  great 
divifiooi  of  perils  infured,  and  which  will  furniih  materials 
&s  the  three  following  chapters. 


Ka 
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CHAPTER    THE    THIRD. 


Of  Lbffes  by  Perils  of  the  Sea. 


T 


^HE  fubjeS  matter  of  this  chapter  may  be  reduced  to  9i 

very  fmall  compafs ;  as  very  few  queiUons  have  ever 

been  agitated  in  the  Englijh  courts  of  law  upon  this  pointi 

It  may,  in  general,  be  faid^  that  every  thing  which  happens 

to  a  (hip9  in  the  courfe  of  her  voyage,  by  the  immediate  ^fi 

of  God)  without  the  intervention  of  human  agency,  is  a  peril 

t$hot7er323.     ofthefea.     Thus  in  an  infurance  againft  perils  of  the^fea* 

Sot!*i4.  every  accident  happening  by  the  violence  of  wind  or  waves, 

by  thunder  and  lightning,  by  driving  againft  rocks,  by  the 
ilranding  of  the  (hip,  or  by  any  other  violence  which  humaa 
prudence  could  not  forefee,  nor  human  ilrength  refill,  may 
be  confidered  as  a  lofs  within  the  meaning  of  fucb  a  po* 
licy ;  and  the  infurer  muft  anfwer  for  all  damages  fuf« 
tained,  in  confequence  of  fuch  accident.  But  if  a  Ihip  be 
driven  by  ftrefs  of  weather  on  an  enemy's  coaft,  and  is  theie 
captured,  it  is  a  lofs  by  capture,  and  not  by  perils  of  the  fca. 
Green  v.Eioiilie,  This  was  ruled  by  Lord  Kimon  in  an  a3ion  on  a  poliq^ 

againft  capture  only,  and  the  ihip  was  driven  by  a  bard  gale 
of  wind  on  the  coaft  of  France^  and  was  there  captured,  but 
flie  did  not  receive  any  damage  by  the  wind.  Lord  KtnjVi 
iaid,  this  was  clearly  a  lofs  by  capture,  for  had  (he  been  driven 
on  any  other  coaft  than  that  of  an  enemy,  (he  would  have  bee& 
in  perfed  fafety.     The  plaintiff  had  a  verdid. 

tki^uis  52.76.      In  cafes  where  the  lofs  is  not  total,  but  only  partial,  ariling 

from  a  leak,  from  the  ftranding  of  the  (hip,  or  from  the  lofii 
of  her  maAs,  cables,  or  rigging,  the  infurers  upon  the  cargo 
are  liable  to  refiore  the  value  of  all  the  damaged  goods,  and 
the  underwriter  upon  the  (hip  is  alfo  anfwerable  for  all  the 
injury  which  8ie  has  fuftained< 

8 
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In  charter  parties,  if  the  veflel  freighted  was  robbed  or  c   HA   P, 
taken  by  pirates,  that  was  held  to  be  a  lofs  within  the  mean-  v_^  il,^ 
mg  of  the  words  **  perils  of  the  fea."      It  is  alfo  faid,  that  *  Roll,  Abr. 
the  fame  rule  of  conftruAion  prevails  as  to  policies  of  aflur-  Cumberbarch| 
ancc*    That  poffibly  might,  and  would  be  the  true  condruc-  ^  ' 
tion  upon  thofe  wor4s ;  but  as  it  is  now  the  univerfal  cuf* 
torn  to  infure  againft  the  attacks  of  pirates,  by  exprefs  words 
inferted  in  the  policy,  that  queftion  can  now  hardly  arife. 

Although  the  courts  in  this  cafe,  a^  in  all  others,  will  en- 
deavour to  give  effe£t  to  this  Ipecies  of  contraQ,  by  a  liberal 
and  equitable  con{lru£lion ;  yet  they  will  be  cautious  not  to  [^  62  J 
extend  the  principle  fo  far,  as  to  fay,  that  the  a£ls  of  the  par- 
ties Ihall  be  made  to  operate  beyond  their  intention ;  and 
therefore  they  will  attend  to  the  words  of  the  contra£),  and  .     . 

fee  that  the  lofs,  which  is  proved  to  have  happened,  is 
really  one  of  thofe  rilks  againft  which  the  underwriter  has 
infured. 

An  aftion  was  brought  upon  a  policy  o{  infurance  for  the  Grcgfonv.GiU 
value  of  certain  (laves,  infured  by  that  policy.     The  dcclara-  Eaftcr,  13  Gco^ 
tion  flated,  •*  that  by  perils  of  the  fea,  contrary  winds,  cur-      ' 
^  rents,  and  other  misfortunes,  the  voyage  was  fo  much  re- 
^  tarded,  that  a  fufficient  quantity  of  water  did  -not  remain 
^  for  the  fupport  of  the  flaves,  and  other  people  on  board, 
^  and  that  certain  of  the  Qaves,  mentioned  in  the  declara- 
*  tion,  perifhed  for  want  of  water."    The  fafis,  appearing 
ia  evidence,  were,  that  the  ihip,  being  bound  from  Guinia 
to  Jamaica^  had  miffed  the  ifland,  and  the  crew  were  re- 
duced to  great  difirefs  for  want  of  water:  that  the  captain 
confulted  with  the  crew,  and  it  was  unanimoufly  agreed  upon 

that  fome  of  the  Haves  fliould  be  thrown  overboard,  .in  order 

'I* 
to  preferve  the  reft :   that  at  the  time  this  refolution  was 

fi>n&ed,  there  remained  but  one  day's  full  allowance  of  water,  > 

at  two  quarts  fer  man.      The  jury,  upon  this  evidence, 

found  ^  verdifl  for  the  plaintiff,  with  damages  at  30  /•  a  head 

ffin  every  ilave  thrown  overboard. 

K  J  A  moti^-^ 
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I  j;~H  A.^«*    A  motion  was  afterwards  made  for  a  new  tria]»  upon  the 

grotrndt  that  this  was  xk^t  a  lofs  by  perils  of  the  fca. 

Lord  Mansfield. — "  This  is  a  very  uncommon  cafe,  and 
deferves  a  further  confideration.  There  is  great  weight  in 
the  objedion^  that  the  lois  is  ftated,  by  the  declaration,  to 

..havearifen  from  the  perils  of  the  fea»  and  that  the  currents, 
f^c.  had  made  the  (hip  foul  and  leaky.  Now  does  it  appear 
by  evidence,  that  the  (hip  was  foul  and  leaky  ?  On  the  con- 
trary,  the  lofs  happened  by  mi  flaking  Jamaica  for  another 

^  place.  Befides,  a  fadl  has  been  mentioned  by  the  counfcl  of 
throwing  fome  overboard  after  the  rain  fell,  a  faft,  which  is 
not  agreed  on  by  both  (ides^  though  a  very  material  one." 

r  63  ]  ^'^^  Juftice  Buller, — "  The  declaration  does  not,  in  any 

part  of  it,  fiate  the  lofs,  which  has  been  the  occafion  of  this 
demand ;  and  it  would  be  very  mifchievous,  if  we  were  to 
overturn  this  objeQion.  Suppofe,  for  a  moment,  that  the 
underwriters,  in  fome  cafes,  are  liable  fojr  the  mifiake  of  the 
captain,  yet,  if  they  are  not  liable  in  others,  the  nature  of 
the  lofs  mu(t  be  flated  in  the  declaration,  that  the  defendant 
may  have  an  opportunity  of  moving  in  anreft  of  judgment,  if 
it  be  not  fufHciently  alledged.  But  it  would  be  impoflible 
for  the  defendant  in  this  cafe  to  move  in  anreft  of  judgment : 
for  the  faSs  of  the  cafe,  as  proved,  are  diflferent  from  thofe 
flated  in  the  declaration.  The  point  of  law  in  arreft  of  jndg- 
tnent  can  only  be  argued  from  the  fads  ftated  on  record ;  and 
the  declaration  in  this  cafe  ftates  the  lofs  of  the  plaintiff  to 
fiave  happened  by  periU  of  the  fea.'^  The  rule  for  9  new 
trial  was  ipade  abfolutei  on  payment  of  cofts, 

Tatlstm  V.  So  in  a  more  modem  cafe,  in  an  infurance  upon  (laves 

rXermR.^S^.^'^'"'^  /m/r  of  the  fea,  their  death  by  failure  of  fufficicot 

9hd  fuitable  provifion,  though  that  failure  was  ocea(]Oned  by 
extraordinary  delay  in  the  voyage  from  bad  and  ftormy  wea- 
ther, was  holden  not  to  be  a  lofs  within  the  policy  by  perils 
of  the  fea,  but  a  lofs  by  natural  death,  which  cannot  now  be 
infured  agabft  Gnce  the  ftatut^  for  regulating  the  manner  of 
%  carryiog 
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carrying  flaves  in  Briti/b  veflels  from  the  coaft  of  Africa^  by  C    H    A."  P- 
vAkh  it  ts  prayuideJy  fhatHa  hfs  of  ^damagt  fhv^bi  r-mMnigr^-^  ^  y  '^  ^i 
ablt  on  a  policy  on  account  of  the  kortaiity  of  JUeoes  hj  natutal  ijGw^^^  ^3- 
ikath  or  ill  treatment^  or  againft  loji  by  throwing  overboard  of  c.  80.  39  Geo. 
fiaves  on  any  account  wbatfotvery  &c.  .  c.  o.  .  24. 

In  an  afliori  on  a  policy  of  infurance  at  and  from  Saint  Bur"  l^o^i "-  P»"*» 

n     r  ^^  .  ,,..-.  .      •  1      Guildhall,  Sitt. 

thokmew  to  the  coaft  ox  Africa^  and  during  her  itay  ^mtHde,  afttrHiii.  1796. 

there  and  back  to  Saint  Bartholomew^  it  was  attempted,  under 

a  count  for  a  lofs"  by  perils  of  the  fea^  to  recover  for  a  total 

lofs  of  thfe  fhip,  which  appeared  to  have  been  deftroyed  by  a 

fpecies  of  worms,  which  infeft  che  rivers  of  Africa,     An  in* 

teliigent  merchant  fwore,  that  he  had  known  rnany  inftahces 

of  this  fpecies  of  lofs,  but  that  the  underwriters  had  invaria- 

biy  refufed  to  pay.     Lord  Kenyon^  upon  this  evidence,  and 

tbe  unanimous  declaration  of  the  jury,  decided  that  it  was 

■ot  a  lofs  by  perils  of  the  fea. 

'  If  a  Ihip  has  been  mifling,  and  no  intelligence  received  of 
her  within  a  reafonable  time  after  (he  failed,  it  (hall  be  pre- 
iumed  that  (ht  has  foundered  at  fea. 

The  fliip  Charming  Peggy  was  infured  in  1 739,  from  North  Green  v.  Brow*, 
CaroUna  to  London^  with  a  warranty  againft  captures   and  *    ^^  "99» 
feizures,  and  in  an  a6lion  the  lofs  was  laid  in  the  declaration 
so  be  by  finking  at  fea.     All  the  evidence  given  was,  that  (he 
failed  out  of  port  on  her  intended  voyage,  and  had  never 
fince  been  heard  of.     Several  witne(res  proved,  that,  in  fuch 
a  cale,  the  prefumption  is,  that  (he  perilhed  at  fea,  all  qther 
forts  of  lolTes  being  generally  heard  of.     It  was  infifted  for 
the  defendant,  that  as  captures  and  feizures  were  excepted, 
.1^  Ij^y  upon  the  plaintiff  to  prove,  that  the  lofs  happened  in 
the  particular  manner  declared  on.    But  Lord  Chief  Juftice    '  "■     '  ^ 
Lee  faid,  it  would  be  unreafonable  to  expe£l  certain  evidence  .    • 

of  fach  a  lofs,  where  every  body  on  board  is  prefumed  to  be      ♦  ••'  ■ 
.frowned :  and  all  that  can  be  required  iis  the  beft  probJF  the 
nature  of  the  cafe  admits  of^  wbicn  the  plaintiff  has  given. 


K4    .  '  -       ' ^    Ho 
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C  .  H   A   P-  He  therefore  left  it  to  the  jary,  who  found  accordbg  to  tfa^ 
plaiatiff's  declaration* 

>:cwby  V.  Read,      The  fame  doflrine  was  held  in  a  more  modem  eafe  before 
^iichfeimasl^       Lo^d  MansfieJd.     It  was  an  aQfon  of  covenant  on  a  deed,  ia 
^^l^'l^^'l      the  nature  of  a  policy  of  infurance,  by  which  the  defendant 
r  ^  7       was  bound  to  infure  againft   any  lofs  happening  before  the 
30th  oi  November  1762,  free  from  average.     The  fhip  failed 
from  Newcaflle  to  Copenhagen^  which  is  ufually  about  ten  dayt 
Voyage.     She  was  foon  after  taken  by  i.  French  privateer^ 
but  ranfomed ;  and  {he  then  proceeded  on  her  voyage  to  Co" 
fenhagen  (as  was  proved  by  the  ranfomen)  in  a  bad  condition* 
ShQ  was  never  heard  of  afterwards^  though  all  due  diligence 
had  been  ufed ;  and  feveral  (hips,  which  failed  after  her,  weic( 
proved  to  have  arrived  fafe  at  Copenhagen. 

Lord  Mansfield  told  the  jury,  that  this  evidence  was  a  fuf- 
ficient  ground  to  prefume  that  flie  pcriQied  at  fea,  unlefs  the 
contrary  appeared.  The  jury  accordingly  found  for  th^ 
plaintifTst 

I  have  not  been  able  to  find  any  regulation  in  the  law  of 

^nglandy  or  thQ  ufage  of  merchant»^  fixing  a  limited  tiotie, 

yrithin  which  the  alTured  may  demand  payment  for  bis  lofs, 

in  cafe  no  accounts  arrive  of  the  (hip,  upon  which  infurance 

^  made*     Indeed,  from  the  nature  of  the  thing,  what  (ball 

be  a  reafonable  time,  in  fuch  cafes,  mull  always  depend  upoq 

,a  variety  of  obvious  circumflances.     I  underiland,  however^ 

a  pra£lice  has  prevailed  among  infurers,  which  feems  reafon* 

dble  enough,  that  a  ihip  (hall  be  deemed  lofi,  if  not  heard  o^ 

'  in  fix  months  after  her  departure,  (or  after  the  time  of  the 

'  laft  intelligence  from  her)  for  any  part  of  Europe\  and  \s\ 

twelve  months,  if  for  a  greater  difiance.    The  only  obje£lioi| 

to  fuch  a  pra£lice  is,  that  the  latter  period  does  not  feen\  fuC<<r 

\%\\.  u«        •  ficient  in  India  voyages.    However,  that  Is  s^  matter  for  the 

infurer's  confideratipn  ;  and  even  if  he  (hould  pay  the  money 

under  a  mifiake,  fuppofing  the  (hip  lofi,  when  it  really  is  not^ 

Vide  poft|  t.  »o.  he  oight,  as  we  (ball  fee  hereafter^  if  the  infured^  were  un« 

^illiD| 
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wilfiog  to  leftind,  recover  it  back*  in  an  afiion  for  money  CHAP. 
Jiad  and  received  to  his  ufe« 

In  Sfatff  and  Franciy  this  matter,  however,  i«  not  left  to 
tmcertainty ;  but  the  tinK,  within  which  fuch  l^es  may  be 
demanded,  is  fixed'  and  afcertained  by  exprefs  regulatiQ|is« 
By  tbe  ordinances  of  the  former,  if  any  (hip  infared  on  going  x  M^gou  33. 
to,  or  coming  from  the  Indies^  is  not  heard  of  in  a  year  and 
abalfafter  her  departure  from  the  port  where  Ihe  loaded,  it      f  6  c  1 
is  declared  that  flie  is,  and  fball  be  deemed  loft :  by  thofe  of 
the  latter  it  is  faid,  that  if  tbe  infured  receive  no  news  of  his 
ibip,he  may,  at  the  expiration  of  a  year  for  common  voyages, 
reckoning  from  the  day  of  the  departure,  and  after  two  years  %  Mageni  177. 
for  thofe  at  ^  greater  diftance,  n\ake  his  ceflion  to  the  under-  ?4^£?  uTart! 
writers,  and  demand  payment,  without  being  obliged  to  pro-  ^ 
doce  any  certificate  of  the  lofs. 


(6 


•        '  I 
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CHAPTER  THE  FOURTH. 


Of  Loffes  by  Capture  and  Detention  of  Princeir. 


^   H   A   F.  /CAPTURE,   as  applied  to  the  fobjefi  of  marine  ia- 
\_0-  '-^^'  Vi^  furances,  may  be  faid  to  be  a  taking  of  the  fcipi  or 

•  goods  belonging  to  the  fubjeds  of  one  coontiy^  by  thofe  of 
another^  when  in  a  Hate  of  public  war.  What  (hall  be 
confidered  as  a  Capture,  fo  as  to  render^  an  infurer  ItaMe 
under  a  policy,  infuring  againft  captures,  has  now  become'  a 
quefiion  of  very  little  difficuhy^ 

%  Burr.  694.  The  law  upon  this  fubjeA  is  perfe£Uy  fettled,  in  England^ 

l^vld^l^''^'  between  the  infurer  and  the  infurcd ;  and  it  is  thi^i,  thax  the 

(hip  is  to  be  confidered  as  loll  by  the  capture,  though  (he  be 

-  never  condemned  at  all,  nor  carried  into  any  port  or  fleet  of 

the  enemy  :  and  the  infurer  mud  pay  the  value.     If,  after  a 

condemnation,  the  owner  recover  or  retake  ber»  the  infuier 

•  can  be  in  no  other  condition,  than  if  (he  had  been  retakcQ  or 
recovered  before  condemnation.  The  infurer  runs  the  riik 
of  the  infured,  and  undertakes  to  indemnify ;  he  muft  there* 
fore  bear  the  io/Sf  aSually  fuftained,  and  can  be  liable  to  no 
more.  So  that  if,  after  condemnation^  the  owner  recoven 
the  (hip  in  her  complete  condition,  but  has  paid  falva{e»  or 
been  at  any  expence  in  getting  her  back,  the  infurer  fsuft 
pay  the  lofk  fo  a6lually  fuftaioed.     No  capture  by.  the  eneqpy 

•  -can  be  fo  total  a  lofs,  as  to  leave  no  po(ribility  of  recovei)% 
If  the  owner  himfelf  (hould  retake  at  any  time,  benfilKhe 
entitled;  and  by  late  aQsof  parliament,  if  bu  Bjrglijb  ($p 

.  reuke  the  vttkl  captured,  either  before  or  after ;Coiiden^na- 
tion,  the  owner  is  enttfled  to  refiitutjon  upon  fiated  ialva^* 
This  xhaacc  doos  not,  however,  fufpead  the  demand  foi^  a 
totid  lofs  upon  the  iu(urer.:  but  juftice  is  dose,  by  put^ipg 

.  him  ia  tin:  place  of  tl^e  inl^ired,  in  cafe  of  a.recajjture. 


«  Burr.  696. 


•9  Geo.  II. 

c.  34.  r.  24. 

33  «co.  III. 
c.  66.  f.  42. 
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Thefe  principles,  wbich  are  agreeable  to  the  ideas  of  fo  C   H    A   p. 
reign  writers,,  were  fettled  by  Lord  Maw^ld^  and  the  whole 
court  o^  King^  Bench,  in  (x^  agatnft /s^^/rr,  (which  will 
be  cited  at  length  when  we  come  to  treat  of  abandonment),  I^occ>  Seieaa 
aojf  wfaicb  have  never  fince  been  difpured*     It  has  likpwife  RcCp.  34. 
been  held,  that  where  a  capture  has  been  made,  whether  it 
be  legal  or  not,  the  infurers  are  liable  for  the  charges  of  a  »  Bun"-  68j. 
cocapf^diire  made  bond  fidi^  to  prevent  the  fliip  ffoA  being 
condemned  as  prize.     It  is  true,  the  only  cafe  1  havtf  beei^ 
able  to  And  where  this  point  came  diredly  in  quellion  is  a 
tififrius  note;  but  when  wc  conlider  the  high  authority 
firom  which  this  (UQrine  is  taken,  and  that  the  thing  in  it- 
ietf  is  nor  at  all  repugnant  to  the  general  principles  of  the 
law  of  infarance,  it  certainly  has  a  claim  to  ear  attention. 

It  was  an  aCHon  on  a  policy  of  infurance  on  a  Dutch  (hip,  f^r^^  r. 
called  the  7y//,  and  its  cargo,  at  and  from  Saint  Eujtatius  1  Biack^  3x3. 
to  Amfttrdam^  warranted  a  Dutch  Orip,  and  the  goods  Dutch 
property,  and  not  laden  in  any  Fnncb  port  in  the  fFie/t  In* 
Xtr,  The  cargo  was  worth  i2|O0o/.  and  was  infored  at  a 
pKMitiro  of  fifteen  guineas  per  cent,  which  was  advanced  to 
tbis  high  rate,  on  account  of  the  number  of  captures  made 
by  the  BngUJb^  of  neutral  veflels,  on  fofpicion  of  illicit  trade, 
and  the  detention  of  thofe  veflels,  by  the  proceedings  in  the 
cou^s  of  admiralty.  The  defendant  underwrote  82  /.  of  the 
phioeiff^  for  a  premium  of  12  il  i8>.  3  i.  In  Ma^  >758> 
thefiiip  was  ^t  Saint  Eujtatius^  taking  in  hercargOj  which 
cdnGfted  of  fugar  and  indigo,  and  other  French  commodi- 
tSeS)  which  were  put  on  board  her,  panly  out  of  barks  from 
fes,  pattly  flrom  the  (bore  of  the  ifland.  On  the  rSth  of 
7«fl^  1758,  (be  failed  on  her  voyage;  on  the  27th  (he  was 
taken  by  ah  BngKJb  privateer,  and  carried  into  Portfm9uth.  -  .  ^ 

'On  the  1  ft  oi  Auguft^  the  failors  were  examined  upoo  the  ^    ; 

fending  ititerrogatories,  prefcribed  \j  die  fbttute  29  G<a.  11'. 
r*  34«  and  the  captain  entered  bis  claioi  in  the  Admically 
court.  In  OSiobir  1758,  the  daimsmts  were  cited  to  tftci£y 
what  part  of  the  goods  was  taken  from  the^  (hol-^  of  Seini 
fujlatius^  and  what  from  the  barks.     Citation  was  continued 

1  froni 
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<}  H  A  F*  from  court  to  conn  tilV  Fdruary  ^759,  wb«n  an  interlocal 
tory  decree  was  pronounced  for  the  contumacy  of  the  claimp 
(Kits  in  not  fpecifying^  and  that  therefore  the  good$  (hould 
be  prefumed  Frntch  property.  There  was  an  appeal  10  the 
lords  commiflioners  of  prizes  :  but  as  many  caufes  itopd  be^ 
fore  it,  as  the  market  was  very  high,  and  as  the  cargo  was 
in  part  periihable^  the  agent  of  the  owners  agreed  with  the 
captors  to  give  them  800  /•  and  coAs,  to  obtain  the  reverfal 
of  the  fentence.  The  reverfal  was  bad  by  con  fen t,  and,  m 
order  to  give  coils  to  thp  captor^  it  was  decreed  by  confenti 
that  there  was  a  fufficient  caufe  for  feizure ;  and  thereupon 
jcofls  were  decreed  to  the  captors,  and  reflitution  of  the  cargo 
to  the  owners  was  alfo  ordered*  The  fiiip^  when  reilored, 
proceeded  to  Amjierdam\  and  aft^r  her  arrival  there,  the 
Chamber  of  Inturances  in  that  city  fettled  the  average  of  the 
plaintifif  towards  the  lofs  and  expences  at  14/.  31,  %d*  oc- 
cafioned  by  the  capture^  detention,  and  litigation  \  and  for 
this  fum  the  a£tion  was  brought*  ^ 

Lord  Mansfield. — "  The  firft  queftion  is,  whether  this  was 
a  juft  capture }  Both  fentences  are  out  of  the  cafe,  being 
done  and  undone  by  confent.  The  capture  was  certainly 
iinjull.  The  pretence  was,  that  part  of  this,  cargo  was  put 
on  board  off  Sain(  Zujlcuiu$^  oi^t  of  barks,  fuppofed  to  come 
frpm  the  French  iflands,  and  not  loaded  immediately  from  the 
jfhor^.  ^his  is  now  a  fettled  point  by  the  Lords  of  Appeal, 
to  be  the  fame  thing  as  if  they  had  been  landed  on  the  Dutch 
.{hore,  and  then  put  on  board  afterwards ;  in  which  cafe  there 
^is  no  colour  for  feizure*  The  rule  is,  that  If  a  neutral  Ihip 
trade  to  a  French  colony,  with  aU  the  privileges  of  a  French 
Ihip,  and  is  thus  adopted  and  naturalized,  it  muft  be  looked 
upon  as  a  French  (hip,  and  is  liable  to  be  taken »  Not  fo,  if 
(he  have  only  French  produce  on  board,  without  taking  it  m 
at  a  French  port  ^  for  it  may  be  purchafed  of  neutrals* 

Second,  queftion  is^.  whether  the  owners  have  aflec^  lonS^ 

jidC'^  and  uprightly,  as.  men  ailing  foi:  themfelveS|  and  upon 

91  reafonaWc  footing}  fo  a$  to  make  t^ie  e;xpences  of  this 

compromif<^ 
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tompromife  &  lofs  to  be  borne  by  the  infurers.    The  orders   H   A   F« 

of  the  judge  of  the  Admiralty  to  fpecify  was  illegal,  contrary 

to  the  marine  law  and  the  a6l  of  parliament,  which  is  only 

declaratory  of  the  marine  law  ;  becaufe  if  they  had  fpecified, 

it  could  be  of  no  confequence,  according  to  the  rule  I  before 

mentioned.     The  captors  were,  however,  in  pofleflion  of  a      t  ^  3 

fentence,  though  an  unjuft  one :  and  a  court  of  appeal  can* 

not,  or  feldom  does,  upon  a  reverfal,  give  cofts  or  damages, 

which  have  accrued  fubfequent  to  the  original  fentence  j  for 

thefe  damages  arife  from  the  fault  of  the  judge,  not  of  the 

Jetties.     Under  all  thefe  circumftances,  therefore,  the  owners 

did  wifely  to  offer  a  compromife.     The  cargo  was  worth 

12,000/.  the  appeal  was  hazardous  ;  the  delay  certain.    The 

Dutch  deputy  in  England  negotiated  the  compromife ;  the 

Chamber  of  Commerce  at  Amjltrdam  ratified  it,  and  thought 

it  reafonable.     Had  the  whole  fentence  been  totally  leverfed, 

the  cods  muft  have  fat  heavy  on  the  owners.     I  therefore 

think  the  infurers  liable  to  anfwcr  this  average  lofs,  which 

was  fubmitted  to,  in  order  to  avoid  a  total  one.**     The  juiy 

found  for  the  plaintiff,  agreeably  to  the  above  direftion  («)♦ 

By  the  pofnive  proviHons  of  two  afts  of  parliament,  2X 
GtQ.  III.  c.  25.  and  33  Geo.  III.  c.  66.  /.  37,  38,  and  39, 
it  is  declared  illegal  for  the  captains  or  owners  of  any  Brltijh 
ihips  who  are  captured,  to  ranfom  themfelveS  from  the 
enemy,  and  the  contradl  to  ranfom  is  not  only  declared  ab« 
folutely  void,  but  the  parties  entering  into  them  are  punlfhed 
by  fine.  It  would  follow  as  a  neceffary  confequence  that  no 
fum  paid  on  fuch  account  could  be  recovered  from  the  under* 
writers. 

Upon  this  principle   the  following  decifion    lately  took  Haveiockr. 
place.     The  fliip  Therms  was  infured  for  i2  months,  and  %'rtvm^\<A. 
during  that  period  was  captured  and  carried  into  Bergen  in  S«c  s.  C.  poft^ 
Norway^  and  tliere  condemned  by  the  French  conful.     After  aaotb^r  point, 
this  fentence^  the  ihip  was  put  up  to  publick  aufllon  at  Bergen^ 

'    (a)  tiiTyfofi  t.  Curaeyi  3  Term  R.  477>  this  ^aftf  vat  quoted  ffirbourcoo^    —    . 
tnuUaion;  tad  the  ^nt|  in  fuppoit  of  wiucb  it  WM  adduud,  wai  h<Jd  W> 
cerdinglj. 
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p.  by  the  publick  officer  of  the  court  of  Dinmark^  Wviag  bMB 
pfcvioufly  advertized,  and  was  repurchafed  by  the  agent  of 
ihe  plaintiff;  and  for  this  repurchafe  money  the  plaintiff  iiv« 
filled  (if  not  entitled  to  recover  as  for  a  total  lofs),  he  way 
at  all  events  entitled  to  a  verdi3. 

The  court,  after  hearing  two  arguments,  were  unanimoufly 

of  opinion,  that  as  the  fentence  of  the  French  conful  in '  a 

As  to  the  dif-     neutral  country  was  contrary  to  the  law  of  nations,  zxA  void, 

cuiTiOQ  of  this  '  1*       A     J  1*     1.  •     •       1 

point,  fctpoft,     the  property  never  was  divefted  out  of  the  onginai  owner  ; 

€ii.  x8.  ^j^j  ^jjj^j  therefore  the  money  paid  for  the  repurchafe  was  in 

the  nature  of  a  ranfom.  The  ranfom  ads  are  remedial  laws, 
and  in  the  conftrudion  of  fuch  ads,  it  is  the  rule  to  extend 
the  remedy  fo  as  to  meet  themifchief;  and  the  legiflature 
intended  to  prevent  fuch  a  tranfadion  as  the  prefent  taking 
place,  becaufe  it  would  take  away  the  chance  of  recapture. 
The  circumftances  of  this  being  done  hy  an  agents  at  an  etuBhn^ 
and  on  land,  were  deemed  immat<;rial,  the  ads  oPparliament 
not  having  defcribed  at  what  places,  or  in  what  form  a  ran- 
fom is  prohibited,  but  having  prohibited  ranfom  in  general 
terms,  the  cafe  was  thought  to  come  within  the  mifcbiefs 
againft  which  thofe  fiatutes  were  meant  to  guard. 

But  though  the  law  upon  the  fubjed  of  capture  in  infur- 
ances  is  fo  clearly  defined,  that  at  this  day  it  feems  almoft 
impoflible  to  raife  a  quefiion,  yet  it  formerly  occafioned  much 
doubt  and  litigation,  what  effed  a  recapture  might  have  upotf 
this  kind  of  contrad ;  and  how  long  it  was  neceffary  for 
goods  to  remain  in  the  hands  of  the  enemy,  in  order  to  dived 
the  original  proprietor  of  his  property  in  cafe  of  a  recapture. 

All  thefe  doubts  are  now  entirely  removed,  and  can  nevn 

again  be  agitated  in  this  country,  between  an  infurer  and 

infured  :  Lord  Mansfield^  for  himfelf  and  his  brethren,  having 

z  Burr.  695.       declared,  in  giving  judgment  in  Gofs  v.  Withers^  that  thefe 

queftions  could  never  have  been  ftarted  in  policies  upm  renl 

intereji^  becaufe,  as  we  have  feen,  they  never  could  have 

Vide  beginning   Varied  the  cafe*     But  wager  policies  gave  rife  to  them  ;  for 

•f  thu  chap.       j(  ^j3  neceffary  to  fct  up  a  total  lofs,  as  between  third  pcrfons, 

for 


l!iilker]mflK)ire  f^.  Iheit  Wgcc»  rtbouglb  in  fi^  tbe  flnp  vras  '  c  "H  .^a   p. 


(uBe  iJbiSiii:ie  in  H^tmlfon.x.*  Mfnflez  \'  the  confe^tiencB,  of- 2  Burr.  1198. 
wiucbiis,  that  ^*wd£er  poUf:ieft  tr^now  i^xpccfely  ptAibited  0.^37!°* 
by  fiatute,  tbefe  que&ions  can  sever  ari&  upao  a  policy  of  ^ 
iafuiance* 


The  only  two  poflible  cafes^  in  which  they  can  be  Biaterial)  2  Burr.  695. 
art;  ifi,  Between  the  owner  and  a  neutral  perfon  who  has 
bought  the  capture  from  the  enemy :  and,  2d{y,  Between  tbe      [  70  1 
owner  and  lecaptor:  But  whatever  rule  ought  to  be  followed 
in  £ivoi^  of  the  owner,  agamft  a  zecaptor  or  vendee,  it  can 
nOi  wny  affed  tbe  infurance  between  the  infurer  and  infured. 

^Notwitbfiandtng  this  point  is  now,  as  far  as  relates  to  our 
pre/«pt  enquiry,  no  longer  a  fubjefi  of  uncertainty,  it  cannot 
butafibrd  pleafure'to  the  roand,  and,  I  truil,  it  will  not  be 
coaiidered  a^  impertinent,  to  trace  the  opinion  of  foreign 
writers  upon  this  queftion,  and  to  ftate  briefly  feveral  cafes 
irhicb  have  been  decided  in  our  courts  of  law  here,  upon 
capture  and  recapture,  previous  to  the  ftatute  of  19  Geo*  II. 

It  feems  to  be  generally  agreed  by  foreign  writers,  that  it 
is  aot  every  taking  and  fubfequent  pofleflion  under  that 
takings  which  will  conftitute  a  capture  in  the  legal  fenfe  of 
the  word,  or  make  it  become  the  property  of  the  captor ;  but 
that  there  muft  be  a  firm  pofleflion.  In  this  they  all  agree  ; 
but  what  (hall  be  fuch  a  pofleflxon,  as  to  veft  the  abfolute 
property  in  the  captor,  is  fo  much  a  matter  of  doubt,  that  it 
is  dificult  to  find  two  writers  of  the  fame  opinion.  Upon 
this  fubjefl  various  lines  have  been  drawn  by  arbitrary  rules, 
partly  from  policy,  to  prevent  too  eafy  difpofitions  to  neu- 
trals ;  and  partly  from  equity,  to  extend  theyvx  poftlsminii  in  ^  Burr.  €9 j. 

favour  of  the  owner.     And  it  is  not  to  be  wondered  at,  that 

« 

theie  is  fo  great  an  uncertainty  and  variety  of  notions  amongft 
the  writers  on  this  fubjed,  about  fixings  pofitive  boundary  by 
the  mere  force  of  reafon,  where  the  fubje£l  matter  is  arbitrary, 
Vii  not  the  obje6l  of  reafon  alone. 

CrotiHS 
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CHAP.      Qrotius  i$  of  opiniont  that  the  captor  fliaU  be  faid  to  hav^ 

y^^fv^^  the  property  in  him,  aS  focm  as  the  former  owner  ihaH  have 

Grotiiu  de  Jure   loft  the  hope  of  recovery,  and  the  ability  to  purfue»  and  lluNt 

c^^^Lll  ^        property  (hall  then  be  faid  to  be  iahn^  when  it  is  bfoi^ 

within  the  enemy's  fortrefs.  Whence  it  follows  as  a  coDfe'i> 
quence,  that  in  marine  captures,  the  capture  fhall  be  deemed 
complete,  when  the  Ihips  or  goods  taken  fhall  be  brought 
within  the  harbour  or  ports  of  the  enemy,  or  to  that  place 
where  their  whole  fleet  is  ftationed  \  for  then  the  recovery 
may  be  defpaired  of.  But  by  a  more  recent  law  introduced 
among  the  European  nations,  it  feems,  that,  that  only  is 
deemed  a  capture,  which  has  been  twenty-four  hours  in  the 
r  71  1  poffeffion  of  the  captor.  The  former  part  of  this  opinion^  I 
J.    .  find,  was  adopted  in  a  cafe  in  Mafch*^  Reports,  where  it  is 

faid,  that  the  property  is  not  altered,  unlefs  it  be  brought  infra 
fraftdia  of  the  enemy :  and  fome  nations  have  made  twenty- 
four  hours  quiet  pofleflion  by  the  enemy  the  criterion  of  their 
Ord.  of  Lew.      judgment.   Thus  by  the  ordinances  of  Lewh  the  fourteenth  it 
fc  14.  art.  8.        j^  declared,  that  if  any  of  the  fliips  oi French  fubjcfis  be  retaken 

from  their  enemies,  after  having  been  twenty- four  hours  in  their 
bands,  they  (hould  be  good  prize ;  and  if  it  be  before  twenty- 
four  hours,  they  fliall  be  teftored  to  the  owners,  with  all  that 
is  in  them,  and  one  third  fliall  be  given  to  the  Ihip  that  retakes 
nk^rjuock      Acm.    Bjnherjboek^  however,  ftates  the  opinion  of  Gnflui^ 
quaeft.  pubi.        coutroverts  it  witb  much  ability,  and  feems  to  think,  that  the 
c?^'  ^  *  '       fP^^  recuperandi  is  the  ground  on  which  the  queflion  is  to  be 

decided*     He  mentions  the  opinion  of  fome  writers,  who 

thinks  that  it  is  neceflary  for  the  fliip  to  have  arrived  in  the 

enemy's  port,  to  have  been  condemned,  to  have  failed  out 

agaih,  and  arrived  in  a  friend's  port,  before  the  property  can 

K  e  i  K  t  66  ^  '^^^  ^^  ^  changed.     Rcccus  rather  flates  the  various  opi* 

ft  Black.  nions  of  others,  than  aflert^  one  of  his  own ;  but  he  feems  to 

om.  401.         j^^^  ^^  ^j^^  . j^^^  ^^^  j^  j^  neceffary  to  bring  the  fhip  within 

the  eonfinelt  of  the  captor,  and  to  keep  it  there  a  night  in  &k 
t  Burr.  694.       cuftody*.  But  as  was  faid  by  Lord  Mansfield^  all  thefe  circufli- 

fiances  are  very  arbitrary,  and  therefore  are  generally  eX-* 
,ploded« 
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By  the  marine  law  of  Engtandy  as  praflifed  in  the  court  of  C    H    A    P. 
Admimliy,  previous  to  the  pafling  ot  any  aft  of  parliaments  y^,^  J,^^ 
which  coaimanded  refiitution»  or  Axed  the  rate  of  falvage>  it  >  Burr.  694. 
was  held,  that  the  property  was  not  changed  fo  as  to  bar  the 
owner  in  favour  of  a  vendee  or  recaptor,  till  there  had  been  ^ 
fentence  of  condemnation.    Agreeably  to  th!^  principle,  judg- 
ment was  given  in  that  court,  decreeing  reflitution  of  a  (hip 
retaken  by  a  privateer,  though  (he  had  been  fourteen  weeks 
in  the  enemy's  po(re(r{on.     Another  cafe  alfo,  upon  the  famie 
principle,    was  decided  againit  the  vendee  after  a  long  po(^ 
ieffioo,  two  fales,  and  feveral  voyages. 

Thus  (lands  the  marine  law  of  England^  by  which  it  ap- 
pears, that  the  jus  poflliminii  continues  till   condemnation, 
which,  by  the  a£ls  of  parliament  about  to  be  quoted,  is  tib^       t  7^  1 
tended)  and  now  continues  for  ever. 

By  the  fiatutes  of  the  13th  Geo.  II.  c.  4.  and  29th  Geo.  IL 
c.  34..  {b\p%  or  velTels  of  his  majefty's  fubjeds,  which  had 
been  captured  by  the  enemy,  and  were  retaken,  either  by 
nen  of  war  or  privateers,  were  decreed  to  be  reftored  to  the 
origtoal  owners,  upon  paying  for  falvage  the  fums  mentioned 
in  the  (latutes,  and  the  quantpm  of  falvage  to  be  paid  to  pru 
vateers  was  made  to  depend  upon  the  length  of  time  which 
the  ie>captured  veffel  had  been  in  the  enemy's  hands ;  fuch 
falvage,  however,  never  being  allowed  to  exceed  a  moiety  of 
the  value. 

By  the  laft  prize  a£l  this  diftin£lion  is  aboli{bed,  and  the  33GC0.  ttt; 
nte  of  falvage  payable  in  all  cafes  is  fixed  to  one  eighth  of  ^*  ^^' 
the  valoe,  if  the  re-capture  is  made  by  any  of  his  majeAy's 
ftips»  and  to  one  (ixih,  if  by  a  privateer,  or  other  (hip. 

The  words  of  this  claufe  of  the  ftatute  are,  <'  that  if  any  f  ^x. 
**  fliip  or  vcflel,  or  boat  taken  as  prize,  or  any  goods  therein, 
**  (hall  appear  and  be  proved,  in  any  court  of  admiralty  having 
^  a  right  to  take  cognizance  thereof,  to  have  belonged  to  any 
"  of  his  majefiy's  fubje£ls  of  Great  Britain  or  Irelandy  or  any 
^  of  the  dominions  and  territories  remaining  and  continuing 

L  **  under 
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"  under  his  rtiajefty's  proteflion  and  obedience,  \lAikh  vtri 

"  before  taken  or  furprizcd  by  any  of  his  majeAy^ti  en6mici, 

*•  and  at  ariy  time  afterwards  again  furprized  and  retaken  by 

"  any  of  his  majefty's  fliips  of  war,  or  any  privateer,  or  other 

'^  (hip,  vefTel,  or  boat,  under  his  majefty's  prote3ion  andobe- 

^  diefice,  that  then  fuch  fliips,  veflfets,  boats,  and  goods,  and 

«*  every  fuch  part  and  parts  thereof  as  aforefaid,  formerly  be- 

«  longing  to  fuch  his  majefty's  fubje£l^,  fhali  in  all  cafd 

*^  (fave  in  fuch  as  are  hereafter  excepted)  be  adjudged  to  be 

**  reftored,  and  (hall  be,  by  decree  of  the  faid  court  of  ad- 

**  tniralty,   accordingly   rcQorcad  to  fuch  former  ownw  or 

**  owners,  or  proprietors,  he  or  they  paying  for  and  in  lieu  of 

^  falvage  (if  retaken  by  any  of  his  majefty's  (hips)  oacreigbtk 

<*  part  of  the  true  value  of  the  (hips^  veiTels,  boats,  a«Ki  good) 

^  refpefiively,  fo  to  be  reftored,  which  faid  falvage  of  oae* 

*^  eighth  (hall  be  anfwered  and  paid  to  the  flag  officers,  cap- 

**  tains,  officers,  feamen,  marines,  and  foldiers,  in  hift  ma* 

^<  jefty's  faid  (hip  or  (hips  of  war,  to  be  divided  in  fuch  maa* 

«*  ner  as  before  in  this  a6l  is  dire<5led  touching  the  (hare  of 

<<  prizes  b::longTng  to  the   flag  oIHcers,    captains,  officers, 

**  Teamen,  marines,  and  foldiers,  where  prizes  are  taken  by 

c*  any  of  his  majefly's  (hips  of  war ;  and  if  retaken  by  any 

*<  privateer,  or  other  (hip,  ve(rel,  or  boat,  one-Gxth  part  o( 

«*  the  true  value  of  the  faid  (hips,  ve(re]s,  boats,  and  goods; 

**  all  which  payments  to  be  made  to  the  owner  or  owners, 

**  officers  and«  feamen  of  fuch  privateer,  or  other  (hip,  vef- 

^<  (el,  or  boat,  (hall  be  without  any  dedu£lions,  and  (halt  be 

«<  divided  in  fuch  manner  and  proportions  as  (hall  have  bcea 

**  agreed  ota  by  them  as  aforefaid ;  and  in  cafe  fuch  fhip, 

<<  ve(rel,  or  goods,  fhatl  have  been  retaken  by  the  joint  ope* 

<<  ration  or  means  of  one  or  more  of  his  majefly's   (bipSf 

**  and  one  or  more  private  (hip  or  (hips,  then  the  judge  of 

*<  the  High  Court   of  Admiralty,   or  other  court    having 

**  cognizance  thereof,  fhall  order  and  adjudge  fuch   falvage 

^*  to  be  paid  to  the  re-captors,  by  the  owner  or  owners  of 

*^  fuch  retaken  fliip,  vefTel,  or  goods,  as  he  (hall,  under  the 

**  circumftances  of  the  cafe,  deem  fit  and  reafonable,  which 

**  falvage  fo  to  be  adjudged  (hall  be  accordingly  paid  by  the 

<*  owners  of  fuch  retaken  ihip,  vefiel^  or  goods,    to  the 

**  agents 
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^  ageot&of.  the  re-captor5>  in  fuch  proff(7rtions  as  the  faid  C  HA  P. 
**  ami  fliaU  adjii<lge  ;  but  if  fuch  (hip  or  vejDTci  To  retakea  \^^-  ,^"^_i' 
^  (hall  appear  to  have  been>  after  ^he  taking  by  his  majefty'a 
^  enemies  by  them  fet  forth  as  a  Ihip  or  velTel  of  war,  tho 
^  bii  fliip  or  ve{rel  fiiall  not  be  refiored  to  the  former 
^  owners  or  propriefors»  but  (hall  in  all  cafes,  whether  re-» 
<(  caksD-by  any  of  his  majefty's  (hips,  or  by  any  privateer, 
^  be  adjudged  lawful  prise  for  the  benefit  of  the  captors/* 

From  hence  it  is  clear,  that  by  the  marine  law  received 
aod  pradifed  in  England^  there  is  no  change  of  property,  in 
cafe  of  a  capture,  befoic  condemnation  ;  and  that  now,  by  the 
aft  of  parliament  juft  recited,  in  cafe  of  a  recapture,  the 
jUs  pf/lMminii  continues  for  ever,  unlefs  the  (hip  fo  retaken 
ftali  appear  to  have  been  fet  forth  by  his  majefty's  enemies  as 
aAipof  war,  in  which  cafe  (he  (bail  be  decayed  good  prize 
ti^^the  recaptors*  However,  as  has  been  already  faid,  the 
cbttage  of  property  is  not  at  all  material  as  between  the  in* 
faitr  and  infured,  upon  policies  of  real  interefi,  which  ate 
dtt  oldy  policies  that  can  now  by  law  be  effeded. 

I  proceed  then  to  ftate  the  cafes,  which  were  determined 
ttpon  this  point,  on  wager  policies,  previous  to  the  a£l  of 
pirliament,  prohibiting  fuch  infurances. 

The  firft  cafe  is  one  in  the  loth  year  of  Qiioen  iftiw's       r  77  1 
leigQ,  in  which  the  fa£ls  upon  a  fpecial  verdifl  appeared  to  AiTievedo  v. 
^c^  that  the  plaintiff  had  infured  a  certain  fum  of  money  lo  M^.^7^7. 
upon  a  (hip,  called  the  Rufhy  in  a  certain  voyage,  in  which 
jUp  the  plaintiff  was  found  not  to  be  at  all  interejied.     It  hap- 
pened that  this  (hip  was  taken  by  the  enemy,  and  kept  in 
their  poSeflion  for  nine  days,  and  then  before  it  was  carried 
hfra  frajidiuy  it  was  retaken  by  an  Englijh  man  of  war. 
Upon  thefe  fads,  the  quedion  was,  whether  or  not  this  was 
focb  a  taking  as  fliould  enable  the  plaintiff  to  recover  the  fum 
infured  againft  the  defendant. 

Alter  argimienf,  the  court  feemed  to  think  (but  a  fecond 
argument  wai  ordered,  which  does  not  appear  from  any  re- 

"  s  J-  2  porter 
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whether  the  capture  of  this  fliip,  which  was  never  carried  inft^ 
prkjtdta  hoftis  before  (he  was  retaken,  and  upon  the  matter 
as  found  by  the  verdi6^,  (hall  be  confidered  as  a  total  lois,  fo 
as  to  entitle  the  infured  to  recover  the  whole  fuin  itifintd. 
And  although  by  the  civil  law  it  may  not  perhaps  be  adjudged 
a  total  lofs,  yet  the  rules  of  that  law  are  not  to  govern  t», 
but  we  mull  give  our  judgment  according  to  the  common 
law  of  England^  and  upon  this  agreement  between  the  partietf 
whofe  intention  appears,  and  mud  guide  us.     By  the  civ3 
law,  there  muft  be  a  total  lofs  to  entitle  the  affurcd  to  recover, 
but  the  policy  in  this  cafe  extends  to  captures  and  other  acci* 
dents.    The  meaning  of  the  parties  here  is  plain  ;  the  infufrf 
paid  his  premium  in  confideration  of  the  infurer's  undertakingi 
that  the  Salamander  (hould  cruife  fafely  during  three  months; 
the  jury  have  found  that  flie  was  difabted  from  profecutiitg 
her  cruife  for  three  months.     Wc  are  all  of  opinion  for  the 
plaintiff,  and  that  this  is  not  an  average,  but  a  total  lofc 
to  the  infured:  the  infurance  is  to' be  underflood  for  ifcfc 
voyage  of  three  months,  and  in  common  -fenfe  it  cannot  bt 
otherwife  ;  fo  that  as  foon  as  t  the  voyage  is  broken  of  iiiftf- 
rupted,  it  is  at  an  end.     Safety  during  the  three  months  is 
what  is  meant ;  but  it  appears  that  the  (hip  was  taken  and 
detained  within  that  time,  and  that  the  plaintiff  was  hindered 
in  his  cruife ;  and  this,  by  t)ur  law,  is  a  total  lo(s  to  the 
plainiiflP.     I  have  avoided  faying  any  thing  whether  this  was 
a  prize  or  not,  as  having  never  been  Carried  infra  frajidia 
hoflis^  becaufe  we  are  all  of  opinion^  that  this  is  a  total  lofsJ* 
^Judgment  for  the  plaintiff. 


pf^^o'cor'  ^"  ^^  ^^'^  ^^  Spencer  v.  Franco^  the  plaintiff  had  caufed 

Lord  Hard-        himfelf  to  be  infured  on  the  Prince  Frederick  itoxn  VeraCmz. 

i736.'Lex  '       to  Londm^  interejl  or  no  interefi^  free  of  average,  and  without 

Ath'^di/'**'  i6   ''^"^fi*  ^f  falvage.   ,  The  (hip  was  afterwards  feizcd  by  onfar 

[  76  3       <^f  ^^  viceroy  oi  Mexicoy  and  the  Spaniards  turned  her  into 

a  man  of  war,  called  the  Saint  Philip^  and  feni  her  aa  con* 

inodore,    with    a    fquadrou  Q{..Sp9niJh  men  of    war,    to 

the  Havannahy   they  having  (irft  taken  out  the  S^uih  Sm 

Company's  arms,  and  made  feveral  alterations  in  her,  ^nd 

tbevo  was  a  war  between  England  and  Spain^  and  GUraUar 

.waft  adually  befieged   by  the  Spaniards.     The  defendants 

7  proved 
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proved  the  figaiog  of  preliminary  articles  of  peace  before  the  CRAP' 

faxuxe  of  the  ihip»  and  therefoic  innflcd,  that  this  feizure 

did  Dot  alter  the  property,  and  confequently  the  defendants 

weie  not  liahlc  :  for  if  the  property  was  not  altered,  this  in<- 

fuiancc  made  by  the  plaintiff,  who  had  no  intereft,  cannot 

hiod,  as  nothing  comes  within  the  policy  but  a  total  lofs  ; 

and  though  there  be  thofe  general  Words  in  the  policy,  rf- 

frfiint^  pr  detainment  of  princes^  Lord  Chief  Juftice  Hard-^ 

wie  declared,  that  a  war  might  begin  without  an  a£iual 

declaration  or  proclamation,  as  in  this  cafe,  by  laying  fiege 

tp  Giirdltflr^  a  garrifon  town  ;  that  as  a  war  may  begin  by 

iio^ties  pnly,^  fo  it  may  epd  by  9  ceflation  of  arms ;  and 

tbele  pre^minary  articles  being  (igned  before  the  ftizure  of 

the  (bip,  and  there  being  a  ceflation  of  arms,  he  thought  the 

ihip  being  taLeo  afterwards,  not  to  be  a  taking.by  enemies^ 

9D]eis  the  jury  took  the  caption  to  begin  from  the  time  the 

initb  Sfa  arms  were  (ei^ed,  which  was  before  the  articles ; 

t^t  fijppofing  the  fliip  not  taken  by  enemies,  whether  his 

detention   for  near  the  fpace  of  a  year  was,  in  this  fort  of 

polici^  ViX»  tnterefi  or  no  intereft^  a  detention  within  the  po* 

lify;  or  wbetber  in  Aich  policies  the  infurers  are  ever  liablei 

bift  ii)  c^fe  of  a  total  lofs ;  and  if  fp,  this  (hip  being  after* 

waids  reflored,  then  be  diredcd  the  jury  to  ^nd  for  the  dc^ 

ieadantSi  which  they  accordingly  di4« 

In  another  cafet  the  inf^rance  was  on  goods  by  the  Durjlef  Dean  v.  Dickcri 
galley,  intereft  or  nq  iniereft^  at  and  from  Jamaica  to  BrtfloU  *  ^"**  **^^' 
Id  her  paflage  ihe  was  taken  by  a  Spamjb  privateer,  and 
Wried  into  Mores^  a  port  in  Spain^  kept  eight  days,  and  then 
Ott  out  by  an  Engjlijh  (hip.     The  plaintiff  infifted,  that  this 
infurance,  though  on  goods,  was  tq  be  confidered  as  a  wager 
on  the  b^toiD  of  the  ihip  ;  and  therefore  brought  his  a£lion 
fara  t9tal  lofii.     The  defendant  faid,  that  hy  the  flat,  of  13 
Geo.  IL  a,  4.  the  (hip  is  to  be  reftored  to  the  owners  upon 
p^iog  falvage,  and  confequently  this  is  only  an  average  lofs  ; 
tnd  the  pbintifFcaa  only  recover  upon  a  total  one*     Lord       [  77  1 
Chief  Juftice  Le§  held,  that  the  plaintiff  ought  to  recover : 
for  this  is  a  w^^ger  upon  a  total  lofs  in  the  voyage,  and  hev« 
\^  happened  one  \  for  being  carried  into  port  and  detained 

^  4  eigjht 
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C  H  tA  p.  eight  days  makes  one.  Where  the  policy  b,  •♦  iniertft  or  n§ 
*•  inUrefl^^  the  provifions  of  the  aQ  in  cafes  of  vahjcd  po- 
Ikies  cannot  take  piace.  The  zQt  does  not  declare  that  the 
property  i$  not  gone  by  fuch  a  capture,  but  only  provides  for 
reftoring  the  (hrp  to  whom  it  did,  and  Aali  be  proved  to  have 
(belonged.  He  faid,  it  might  be  otherwifei  where  the  (hip 
*  was  tec^pturedy  before  it  was  carried  infra  prajidia^  or  in 
caffK  of  goods  adually  on  board)  and  upon  a  valued  policy. 

Whitehead  v.  An  infurance  was  made  on  the  DtJpaUh  gallej',  inUrefi  vr 

klich?i749.       ^^  interejfy  free  of  average,  l^c.  from  Jamaica  to  Hull,    In 

her  voyage  (he  was  taken  by  a  French  privateer,  and  carried 
to  Hamhurghy  and  after  being  twelve  days  in  the  hands  of  the 
enemy,  fhe  was  retaken  by  an  EngUJh  (hip,  and  brought  to 
London^  where  (he  was  adjudged  to  be  reftored  to  the  owner, 
paying  falvage.  The  owner  fold  the  (hip,  and  paid  the  fal- 
vage.  An  a6iion  being  brought  on  the  policy,  it  was  held 
to  be  a  lofs  of  the  voyage ;  and  9  verdiA  was  given  ac< 
cordingly. 

'  Thefe  cafes  have  been  laid  before  the  reader,  without  any 
comments,  except  fuch  as  have  occurred  from  tiijie  to  tiilic^ 
to  Lord  Alansfield^  as  he  has  had  occafion  to  mention  them  \ 
and  it  was  the  lefs  necedary  to  obferve  upon  each  pnrticubr 
cafe,  as  one  general  Qbfervatiqn  is  applicable  to  all,  nametyi 
that  they  were  not  policies  upon  real  interefl.  Let  it  fufficc 
fhen  to  repeat,  that,  at  this  day,  in  cafes  of  capture,  the  under* 
writer  is  immediately  refponfible  to  the  infyred.  But  if  the 
fliip  be  recovered  before  a  demand  for  indemnity,  the  infure^ 
is  only  liable  for  the  amount  of  the  lofs  a£loa)ly  fuftained  at 
the  time  of  the  demand  :  or  if  the  (hip  be  reAorcd  at  any 
fime  fubfequent  to  the  payment  by  the  underwriter,  he  (hall 
then  {land  in  tlie  place  of  the  infured,  and  receive  til  the 
benefits  and  advantages  refulting  from  fuch  reflitution.  AO 
thefe  regulations  certainly  have  their  fouridation  in  the  gttat 
principles  of  equity  and  juRice ;  an  obfervatioo  which  nmft 
be  obvious  to  every  one  who  recoile£ls,  that  a  p4)Ucy  of  i|i« 
'^cance  is  pqthii^  more  tfcjaii  a  cpiHra^i  of  indeouiity. 
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Before  ^the  ^ubjeS  of  captare  and  recaptiire  19  dofed,  if^   HAP. 
najr  be  pibper  to  racittion,  that  by  the  late  prize  a3»  if  a  y_^-    '-^i^L^r 
fliip  be  tetaken  before  (he  has  been  carried  into  an  enemy's  33  O^^-  m* 
port,  it  (hall  be  lawful  for  her,  with  confent  of  the  reGaptorSf 
to  profecute  her  voyage,  and  it  (hall  not  be  necefl^ry  for  the 
recaptors  to  proceed  to  an  adjudication  till  fiK  months,  or  till 
her  return  to  the  port  from  which  (he  failed  ;  and  it  (ball  be 
lawfij!  for  the  mafter,  owners^  (/r,  with  conleitt  of  the  re- 
captors,  (o  unliver  and  difpofe  of  the  cargo  before  adjudica* 
tioa:  and  in  cafe  the^ieirel  fliall  not  return  direflly  ro  the 
port  from  which  (he  failed,  or  the  recaptors  (hall  have  had  ao  , 

opportunity  of.  proceeding  to  adjudication  within  the  fix 
months,  on  account  of  the  abfence  of  the  faid  velTel,  the 
Coim  of  Adnniraky  (hall,  at  the  inAance  of  the  recaptors, 
decree  reilitution  to  the  former  owners,  paying  falvage,  upoa 
filch  evidence  as  to  the  faid  court,  under  all  the  circumftances 
of  tbe  cafe,  (ball  appear  reafonable,  the  expence  of  fuch  pro-» 
fjceding  not  to  e;cceed  the  fum  of  fourteen  pounds. 


[78] 


Having  thus  endeavoured  to  explain  the  nature  of  captures 
bjran  efteny,  as  far  as  they  aflfed  the  fubjefl  of  infwranccs,  I 
proceed  now  to  treat  of  loflfes  arifing  from  another  fpectes  of 
capture,  namely,  by  defention  ;  a  part  of  our  enquiry  which 
inil  not  demand  a  long  or  tedious  difcuTTion.  The  under* 
writer,  by  the  exprcfs  terms  of  his  contra6i,  is  anfwerable  for 
an  lofii  or  damage  ariring  to  the  infured,  "  by  the  arrt/h^  r^- 
**  firainis^  and  detainments  of  all  -kings^  princes^  and  people^  4if 
^*  what  nation^  cgnditiovj  or  quality  whatJoruerP 

The  only  <]iieftion  then  is,  what  (hall  be  confidered  as  foch 
detention  :  and  in^ed  the  words  ufed  are  £o  laige  and  com* 
ptthenfire,  as  hardly  to  admit  of  a  doubt  even  upon  thai 
head.  The  learned  Rtccus  is  of  opinion  *♦  utji  merces  capim  Roccus  de  afe. 
^  apotejiatey  feujudice  juftitiam  adminiflrante  in  illo  iuoj  attt 
^  a  popuhy  aut  ab  alia  quacunque  perfond  per  vim^  abfjue  pretii 
^  fAuioTU^  tenentvr  efffecuratores  fohere  ieJUmatknem  dominis 
^  mercium^  faQ&  pritts  per  dominos  mercium  -ceffione  adbem^^ 
^  ciumagecumtantm  pro  reetfer^ndis  iitis  mertibus^  ttil  pntth  • 
^  ip/orum  M  tafimiilms.^^    In  another  placejie  ixy^  ^  Regis 


^-  OI   LOSSES  BY   CAPTURE  • 

O  H   A   p.  ^  a  frindj^s  fa&um  cmnunuratur  int$r  csfus  fortmi9S ;  idi^fi 

t^^^^  *-^_<  **  nx  it  princfps  reiineant  navem  oneraiam  frumento  4X  cauji 

Roccus  de  affcc.  «  penwrue%  quopripier  navis  n$n  potuerit  frumtnta  aJparUiU  <id 

**  locum  deftinatum^  tenentur  affecuratoris,** 

HaWne  no.  Mofyui  layt  down  the  law  to  be,  that  the  infuren  .are  li»* 

ble  for  all  loiTes  by  arrefts,  detainments)  (^r*  happening  bocb 
in  time  of  war  and  peace,  committed  by  the  pobltc  aotbority 

9  Bur.  69!.        of  princes.     And  Lord  Mansfield  has  faid,  that  the  infurcd 

may*  abandon  in  cafe  merely  of  an  arrcil  or  embargo  by  ^ 
prince,  not  an  enemy ;  and  confequently  fuch  an  arreft  i*  4 
lofs  within  the  meaning  of  the  word  dittntion. 

Kefbiet  and  What  the  word  <^  peoplif^  in  this  claufe  of  a  policy  of 

Luftlnzt^n         infurance,  means,  has  lately  been  judicially  fettled  in  a  caft^ 
4  Term  R.  ^83.  where  the  declaration  claimed  a  lofs  of  corn,  occafioaed  iy 

thi  unlawful  arrefty  reftraint^  and  detention  of  people  to  ihe 
plaintiffs  unknown.  The  fa6ls  upon  this  part  of  the  cafe  weret 
that  the  (hip  being  forced  into  Elly  Harbour^  in  Ireland^  and 
a  great  fcarcity  of  corn  happening  to  be  there  at  that  time^ 
the  people  came  on  board  in  a  tumultuous  manner,  took  the 
government  of  the  veflel  from  the  captain  aod  crew,  weighe4 
her  anchor,  by  which  (he  drove  upon  a  reef  of  locfcs,  an4 
would  not  leave  her,  till  they  had  compelled  the  captain  tQ 
fell  almoft  all  the  corn  con(iderably  below  the  invoice  price^ 
The  word  people^  it  was  contended  at  the  bar,  meant  indivU 
duals  of  a  nation  as  oppofed  to  magiftrates  or  rulers* 

Lord  Kenyon. — "  That  which  happened  in  this  cafe  docs 
not  fall  within  the  meaning  of  *<  arrefts,  reftraints,  and  de- 
**  tainments  of  kings,  princes,  and  people."  The  meaning 
of  the  word  people  may  be  dilcovered  here  by  the  accompa<-> 
nying  words,  nofcitur  a  fociis  \  it  means,  *^  the  ruling  poweof^ 
•*  of  tie  country.** 

•  Mr.  Juftice  Buller.^-^^  I  cannot  agree  with  the  conftruc« 
tion  put  at  the  bar  upon  the  word,  pe^le  ;  it  means  tie  fu'- 
pneme  power ;  tke  power  of  the  country^  whatever  it  may  be& 
Tfau  appears  clear  from  another  part  of  the  policy;  for 
^^«  ^  wbers 
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where  the  underwriters  infure  againft  the  wroogfol  a£U  of  C  H>.  A   F. 

iadividttalSy  they  defcribe  them  by  the  names  of  **  pirtUs^ 

^*  ngiasy  fhiives  :**  then  having  ftated  all  the  individual  per- 

fons,  againft  whofe  afis  they  engage,  they  nention  other 

riiks,  thofe  occafioned  by  the  ads  of  <<  kings,  princes,  and 

^  pe9pky  of  what   nation,    condition,    or  quality  foever/* 

Tiiofe  words,  therefore,  maft  apply  to  nations  in  their  coU 

)cftive  capacity." 

An  embargo  is  an  arreft  laid  on  (hips  or  merchandize  by  lcx  Merc.  tetf. 
publifck  authority,  or  a  prohibition  of  ftate  commonly  iflbed  ^^^  '**^^  *^ 
to  prevent  foreign  (hips  from  putting  to  fea  in  time  of  war^ 
and  fometimes  alfo  to  exclude  them  from  entering  our  ports. 
This  term  has  alfo  a  more  extenfive  fignification,  ibr  Oiips 
are  frequently  detained  to  ferve  a  prince  ia  an  expedition, 
and  for  this  end  have  their  loading  taken  out,  without  any 
regard  to  the  colours  they  bear,  or  the  princes  to  whofe  fub^* 
jcfls  they  belong.    The  legality  of  fuch  a  meafure  has  been  Grot.  Z  jure 
doobted  by  fome,  but  it  is  certainly  conformable  to  the  law  ^'J*'  '*^'  ».^^P' 

r  •  r  '        %'n       r  r  1.  f.  10.  I  Blick. 

or  nations,  for  a  prince  m  diftrefs  to  make  ufe  of  whatever  Com.  270. 

veflels  he  finds  in  his  ports,  that  may  cantribute  to  the  (uc* 

ceisof  his  enterprife.     Embargoes  laid  on  (hipping  in  the 

ports  of  Great  Britain^  by  royal  proclamation,  in  tinu  ofwar^ 

are  firi&Iy  legal,  and  will  be  equally  binding,  as  an  afi  of 

parliament ;  becaufe  fuch  a  proclamation    is  founded  on  a 

prior  law,  namely,  that  the  king  may  prohibit  any  of  his  fub* 

je£b  from  leaving  the  realm*    But  in  times  of  peace  the 

power  of  the  king  of  Great  Britain  to  lay  fuch  reflraints 

is  doubtful  I  and  therefore  where  fuch  a  proclamation  lAied 

in  the  year  17669  againft  the  words  of  a  ftatute  then  ia 

{wee,  although  abfolutely  necelFary  for  the  prevention  of  a 

dearth  in  this  country,  it  was  thought  prudent  to  procure  an     ^^^  ^^j  ^  «^ 

aEi  of  tha  le^flature  to  indemnify  thofe  who  advifed,  or 

who  a£led  under,  that  proclamation. 

In  cafe  of  detention  by  a  foreign  power,  which  in  time  of  i  Magens  67. 
war  may  have  fei^ed  a  neutral  fliip  at  fea,  and  carried  it  into 
port  to  be  fearched  for  eisemy's  property,  all  the  charges  con- 
fequeot  thereou  nmft  be  borne  by  the  underwriter :  and  what* 

ever 
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c    R    A    P.  ever  eoftt  may  arifip  from  an  improper  detention^  muft  alway« 

fall  upon  'him. 


Saioucci  V.  This  wat  hdd  by  fVilUsy  AJbhurfty  and  Buttery  jufiice^  in 

Hii"25Geo.xii.  the  abfcDcc  of  Loxd  MansfieUy  in  a  cafe^the  circumftances  of 

which  are  ai  fellows  :  It  was  an  infurance  on  the  fh'ipTketis^ 
a  neutral  fliip  ;  and  upon  the  trials  a  fpecial  cafe  was  re* 
ferved  for  the  opin'ran  of  the  court,  fiating,  that  the  pi^io* 
tiffs  were  Tujcan  fubjeds,  refident  at  Lighorn^  foie  ownen 
of  the  (hip  Theiis^  which  failed  from  Ltghom^  and  was  cap* 
tured  by  a  Spmmjb  Aip  off  the  coaft  of .Bariaryy  with  neutral 
goods  on  boardy  configned  to  London^     She  was  condenioed 
as  prize  in  the  court  of  Vice  Admiralty  in  Spmn^  which  feir* 
fence  was  reverfed  \  but  upon  another  appeal  to  a  fuperior 
court,  the  latter  fentence  was  alfo  rei^erfad,  and  the  former 
confirmed.     The  grounds  of  condemnation  were  two :   ift. 
That  the  (hip  Thitis  refufed  to  be  fearched,  and  refifted  with 
force,  having  fired  at  the  Spumfin  fliip:  2dly.  That  Ihe  ha4 
[  80  ]       DO  charter  party  on  board.     The  captain  of  the  TheiH  agkr* 
fwered  there  two  grounds  :   i  (I.  that  he  refifted  aad  fired,  bc^ 
caufe  the  Spanwd\k^\\tA  him  under  fatfe  colour  :  2dly.  that 
he  had  taken  the  goods  on  board  by  the  piece,  and  had  not 
freighted  his  (hip  to  any  individual;  in  which  cafe  a  maoi* 
fefto  was  fuHicient  without  a  cHarter  party.     The  fentence 
of  the  laft  court  of  appeal,  although  it  condemns,  admits 
the  neutrality,  for  it  dates  the  veflel  to  be  ^'  a  ^uJcMnflnp** 
The  laft  ground  relative  to  the  charter  party  was  not  infilled 
4jpon.     Upon  the  other,  the  three  learned  judges  above  tneo« 
tioned  were  of  opinion,  that  a  neutral /hip  is  not  obliged  to  Jl^p 
t4  bi^/eanhed [a)  \   that  the  captain  had  not  been  guilty  of 
barratry  ;  that  the  fearcher  fiops  a  neutral  (hip  at  his  peril ; 
<that  this  was  to  be  t:onfidered  as  a  cafe  of  improper  detcn- 
tion,  and  confequently  that  the  plaintiff  upon  this  policy  wa« 
entitled  to  recover. 

(«)  This  opinion  of.  the  learned  judges  does  sot  reem  to  be  well  founded. 
But  1  thjil  hcreaflcr  ftaur  the  arguoirnt  more  at  length,  in  chap  18,  when! 
fliail  have  occafiun  tu  refer  to  a  very  ledincd  and  clabuitfte  ja<  grncDt  of  Sir 
JfT.  '5<«//,  the  judge  of  tkt  tdmirahy,  upon  this  poiat. 

But 
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But  though  an  underwriter  is  liable)  for  all  damage  ariiiog  Q   M   A   K 
to  the  owner  of  the  Ihip  or  goods  from  the  refiraint  or  de- 
tention of  princes,  yet  that  rule  Ihall  not  be  extended  to  cafes 
irbere  the  mfu red  ihall  navigate  againft  the  laws  of  tboie  : 

coantries,  in  the  ports  of  which  he  may  chance  to  be  di^ 
tamed,  or  to  cafes  where  there  fhail  be  a  feizure  for  non-- 
payment ofcuftonis.     This  was  fo  ruled  by  Lord  Commit-  »  V«rn.  17^ 
{vmtr  Hutthins  in  Chancer)',  in  the  year  J690;    and  the 
reafon  of  it  is  obvious^  becaufe  there  is  a  grofs  fraud  on  tfae 
part  of  the  owner  of  the  property  infured  ;  and  no  man  (halt 
take  advantage  of  his  own  mifcondud.     If  indeed  any  of 
thofe  afis  were  committed  by  the  roafter  of  the  (hip,  without 
the  knowledge  of  the   infured,  the  underwriter  would  be 
liable,  if  not  for  lofles  by  detention,  at  leaft  for  a  lofs  by  the  vide  the  nest 
barratry  of  the  mafler,  to  which  fuch  condu^^ would  moil  ^^^^^' 
certainly  amount. 

It  has  been  a  quefiion,  whether  the  infurers  are  liable  for 
dte  payment  of  damage  arifing  by  the  detention  or  feizure 
^ffliips  by  the  government  of  the  country  in  whofe  ports 
the  ihip  loads.  Till  lately  there  was  only  one  common  law 
cafe  where  this  point  was  exprefsly  in  ilTue,  and  that  was  not 
decided. 

In  evidence  upon  the  trial  in  an  afiton  upon  a  poKcy  of  Grrfnr.  Yoiwy, 
infiirance,  the  cafe  appeared  to  be,  that  the  infurer  agreed  Lo  i  5*11^444. 

to  inftnre  the  (hip  from  her  arrival  at in  Jamaita       [  81   ] 

doring  her  voyage  to  London  ;  and  an  embargo  was  laid  upon 
the  (hip  by  the  government ;  who  afterwards  feized  the  (hip, 
converted  ber  into  a  (irefhip,  and  offered  to  pay  the  owners. 
Thequeilion  was,  if  this  would  excufe  the  infurers  ^  f/^lff 
Chief  Jufiice,  feemed  to  incline,  that  it  would  not,  and  that 
this  was  within  the  words,  detention  of  princes^  ^c.  but  he 
gave  no  abfolute  opinion,  the  caufe  having  been  referred  to 
three  of  the  jury. 

*  ft 

i 

The  very  general  words  made  ufe  of  in  policies  go  to  (up- 
port  the  idea  entertained  by  Lord  Holt^  and  although  till 
i^ely  there  was  no  cafe  where  this  point  was  exprefsly  coa- 

9  (idered. 
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p.  fidered,  yet  it  feens  to  have  been  taken  as  fettled  isktmnf 
calesy  which  have  come  before  the  court.     One  iofiance  ioK 

Videaoie,  p.  54.  mediately  occurs,  in  the  cafe  of  Rohertfon  v.  Ewer^  which 

was  cited  in  a  former  chapter.  There»  an  embargo  bad  beett 
laid  by  Lord  Ho9d  on  all  (hipping  at  Barbaioes ;  and  it  doet 
not  appear  to  have  been  doubted  or  queflioned  at  the  bar ; 
(hat  the  infurer  was  liable  for  any  lofs  which  might  have  been 
foflained  by  fuch  detention,  provided  the  lofs  had  happened 

A&lagens  176.    loany  of  the  property  fpecifically  infured.     It  is  true*  that  it 

is  declared  by  the  ordinances  of  France^  ^  that  if  any  -fliip  be 
*'  flopped  by  our  orders  in  any  of  the  ports  of  our  kingdom 
^  before  the  voyage  be  begun^  the  infiired  {hall  not,  on  accouaC 
**  of  this  detention,  abandon  or  cede  their  efie£U  to  the  ia- 

ft  Mas^cnt  417.    *^  furers/*     A  fimilar  regulation  is  to  be  found  in  Billooy  by 

which  it  is  ordained,  <<  that  if  any  (hip  or  fliipa  infured,  with 
^  or  without  goods,  (hall  be  detained  by  his  majeAy's  order 
<*  in  the  ports  of  thefe  kingdoms  of  Spain^  before  the  eam-^ 
4<  mencement  of  the  voyage  fke  is  beund  on^  it  (hall  be  judged 
**  that  no  beSion  can  be  made  of  them,  but  rather  the  infur« 
^*  ance  in  fuch  cafe  ought  to  be  held  null."  If  thefe  ordi- 
nances, when  they  ufe  the  words,  **  commencement  of  the 
M  voyage,"  mean  commencement  of  the  rilk  infured,  they 
agree  with  the  laws  of  England  [a) ;  bscaufe  the  undervnriter 
can  never  be  anfwerable  for  any  thing  happening  before  that 
period :  but  when  the  riik  infured  is  «<  at  and  from,*^  if  the 
(hip  be  detained  in  the  loading  port,  by  order  of  the  ftate^ 
before  her  departure  for  the  voyage,  but  after  the  riik  com* 
menced,  the  infurer  by  our  law  is  liable  for  the  damage  oc«' 
£  81  a  3  ca&oned  by  fuch  detention,  as  the  words  in.  the  policy  do  ia 
themfelves  import  no  reHriflion  to  reftraints  and  embargpes 
by  foreign  or  hoflile  powers  only. 

Rorcb  V.  Edie,  This  queftion  came  on  lately  for  confidecatlon  in  the  couct 
ponedin  6  Tern  ^^  K^ing's  Bench ;  and  yn&  unanimoufly  decided  in  favour  of 
&ep.  413.  the  aifured  after  two  arguments  at  the  bar.    But  the  kamotL 

judges  defired  not  to  be  confidered  as  deciding  upon  the  efie£l 

(a)  The  French  policies  on  the  (hip  alirayi  attach  only  from  the  day  the 
fliip  failt  unlefs  the  parties  vary  the  general  rule  by  a  particular  agreemtot.  See 
the  ordinances  ia  s  M^geas  t68>  169. 
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'of  an  embargo  laid  on  by  oar  ovm  fovereign  upon  (hips  load-  C   B   A   I^ 


ing  in  this  country.    The  qneftion  came  before  the  court 

upon  a  fpecial  cafe  referved  for  its  opinion,  upon  the  trial  of 

aik  adion  on  a  policy  of  infurance  on  three  (hips,  the  Adelaide^ 

iiiUyZniL  f^Sor^xh^t  ftores»  boats,  and  fiffiing  materials,  bfc* 

Upioij  two  of  them  at  and  from  VOrienty  and  upon  the'  third, 

at  and  from  and  after  her  arrival  at  VOrient^  and  on  all  of 

them,  **fo  ail  ports,  feas,  and  places  whatfoever,  beyond  and 

^  on  this  fide  the  Capes  of  Good  Hope  and  H^rn^  on  the 

"  fouthevn  whale  and  feal  fiihery  and  trade,  and  until  the 

«  Blip's  arrival  back  at  VOrientr    The  lofs  is  ftated  by  the 

declaration  to  have  happened  by  the  fliips  and  their  (lores  and 

provifions  being,  by  authority  of  certain  perfons  exercifing 

the  powers  of  goverment  in  France^  at  Port  Louis  with  ie- 

^>ed  to  one,  and  at  VOrient  with  refpeQ  to  the  two  others, 

tfrefted  and  reftrained  from  further  profecuting  their  voyages, 

arid  that  they  had  thence  hitherto  been  prevented  and  re- 

finuned  therefrom  under  and  by  virtue  of  fuch  reftraint.    The 

cafe  ftated  that  the  (hip  Adelaide  failed  from  the   port  of 

VOrient  on  the  voyage  infured,  but  was  obliged  to  put  back 

byfirefs  of  weather  into  Port  Louis  \    and  whiift  (he  lay 

there,  and  the  fliips  Adele  and  Vi^or  \7CTe  preparing  for  the 

voyages  in  the  policies  mentioned,  and  before  the  neceflary 

paflports  and  clearances  could  be  obtained,  on  the  5th  February 

X793,  an  embargo  was  laid  on  ail  vefiels  in  thofe  ports.    That 

iht  Adelaide  was  brought  back  to  L* Orient ^  and  the  perithable 

ftores  of  all  the  three  {hips  fold ;  and  the  faid  three  veflels 

with  dn  reft  of  the  ftores  now  remain  at  VOrient^  under  the 

embargo,  which  has  continued  ever  finccon  all  (hips  deflined 

on  k)ng  voyages ;  and  none  have  fince  been  permitted  to  fail, 

except  thofe  in  government  fervice  or  upon  Oiort  coafting 

voyages.    The  Adele  and  Fiffor  had  entered  outwards  upon 

the  voyages  infured,  when  the  embargo  came ;  and  that  alone 

prevented  the  (hips  from  failing.     That  notice  of  abandon- 

nent  was  given  to  the   underwriters  on  27  th  Feh.  1793, 

and  a  total  lo^  daiihed ;  and  the  like  notice  and  claim  were 

repeated  in  Auguji  1793  {a). 

Lord 

(«)  Some  other  fads  were  (Vated ;  bat  as  the  tStGi  of  them  was  to  (hew  that 
tbe  pUuitiff  WM  cither  aa  aUca  e&emy,  or  in  panderlhip  with  an  alien  enemy ; 

and 
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Lord  Kenym. — *«  I  have  looked  into  all  rise  cafes  which  have 
been  cited^  and  I  have  alio  confidered  the  paflagcs  caifeded' 
from  foreign  writers,  and  the  mod  xcfpedabie  of  them  feem 
to  me  to  coincide  with  the  conftruflion,  which  an  Englijb 
court  of  judice  would  put  upon  fuch  an  inilrument  as  the 
prefent.  This  ptain tiff  is  under  no  difability  to  fue,  and  the 
defendant  has  entered  into  an  engagcnaent  to  indemnify  him 
againil  arrefts>  reflraints,  and  detainments  of  all  kings,  princn» 
and  people,  oi  what  nation,  condition,  or  quality  foever.  By 
this  peril,  the  {hip  has  been  detained  near  three  years,  and 
the  voyage  is  defeated  ;  but  the  pUintifF  is  to  be  told  this  i^ 
sot  a  lofs  within  tiie  policy.  No  common  roan  reading  the 
words  of  the  policy  could  doubt  upon  the  queftion  :  and  it  is 
by  artificial  reafoning  only,  colle^ed  by  gre;it  reading  from 
foreign  authors,  that  his  claim  can  be  repelled.  But  in  truth, 
when  examined,  the  refearch  turns  out  to  be  all  one  way,  and 
that  is  in  favour  of  the  plaintiff.  Roccus^  Le  Guid$n^  Grum 
V.  Youngs  from  Lord  Raymond^  are  all  one  way :  and  although 
Lord  HoU  is  faid  not  to  have  given  an  abfolute  opinion,  every 
thing  that  fell  in  judgment  from  that  great  man  is  defervii^ 
of  the  higheil  attention.  Lord  Mansfield  too  has  given  aa 
opinion  upon  the  very  point  (2  Burr,  696,  and  ante,  p.  78.); 
and  when  to  this  current  of  authorities  we  add  the  words  of 
the  policy  itfeif,  it  is  perfedly  clear.  Suppofe  war  had  been 
declared,  and  the  (hip  had  been  detained  in  port  as  a  prize, 
could  there  have  been  a  doubt  ?  and  I  can  fee  no  difference 
between  the  cafes  [a].** 

ind  a$  ihc  f«As  did  not  fupport  the  argument  which  \ras  to  he  nifed  upon 
thenriy  and  did  not  form  an  ingredknt  in  the  judgment  of  the  courts  I  forbear 
tu  fiate  them. 

(u)  In  deciding  the  above  cafe,  the  Icnrned  judges  exprefsly  declined  giving  an 
opinion  upon  the  effc^  of  an  embargo  laid  on  by  tr.e  government  of  this  countrf 
upon  a  Qiip  tnfured  here.  The  cafe  (»f  Green  v.  Youngs  above  ftdtcd,  was  in« 
deed  an  embargo  by  the  Briti(h  governmcnr.  The  very  point  arofe,  and  caroe 
on  for  argument  upon  a  fpcciat  cafe  in  a  c.iufc  of  Bifchoff  v.  Agar,  in  Eafl.Tcrm 
1797.  But  it  not  being  ftared  whether  the  abandonment  was  made  in  a  reafon- 
able  time,  and  the  court  inclining  ro  think  the  abandonment  (hould  be  in  the  fiHt 
iaA:»oce,  they  fcnt  the  cafe  baclc  fur  the  jury  to  6nd  that  h&. :  and  upon  the  fccond 
Cliai  the  jury  having  fuund  that  the  abandunment  was  not  made  in  due  time» 
give  a  general  vcrdi^  for  the  defendant;  and  tl\c  main  ^ucflion  rcfjpeding  th« 
embargo  never  was  decided. 

The 
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V 

The  other  judges  delivered  their  opinions  feriafim^  con-  c'  H    A   P. 
curriny  mkaoisioufly  with  his  Lordfliip ;  and  there  was  judg- 
ment iot  tbb  plaintUF. 

By  whaft  has  been  faid  it  appears,  that  before  the  infured 
caa  recover  againft  the  underwriter  in  cafes  of  detention,  he 
muft  firft  abandon  to  the  infurers  his  right,  and  whatever 
dnm  he  bb^  have  to  the  goods  infured.     This  point  will 
h  ftdiy  tnated  of  in  the  chapter  of  abandonment.     It  will    * 
be  fvfficient  h^e  to  remark,  that  in  mod  of  the  countries 
00  the  continent,  the  time  for  abandonment  in  fuch  cafes  is 
ixed  to  a  Hmtted  period  after  the  event  has  happened.     In  i  Masent  175; 
BiimmA  Framce  the  ceffion  mull  be  made  within  fix  months,  ^' 
if  ike  lofs  has  happened  .in  any  part  of  Europe ;  and  within 
a  yev,  if  in  a  more  diftant  country.      A  fimilar  regulation  a  Mac«ns  %z; 
IS  to'tioie  is  eftabfiihed  by  the  ordinances  of  MiddUhurgh  in 
inltmdt     By  the  law  of  England^  there  is  no  pofitive  rule 
im  thia  Ujefiy  coitfcquently  an  infured  has  a  right  to  aban« 
don  imnaediateiy  upon  hearing  of  the  detention.      But  it  sce  the  cafe  of 
floold  ieem,  that  in  order  to  prevent  the  underwriters  from  ^'c"  9.^"*'** 
beiv  iiaiBffed,  the  infured  ought  to  make  his    eieflion,  p,i7^. vhM 

r^  .  ^     ,      ,  this  point  has 

wvcther  k  will  ahndon  or  not,  witUn  a  reafonaUe  time;  been conftdered 
aal  libac  that'Aidl  be,  muft  in  general  dqpend  upon  d«:  t;tr-  fcl^amef^  ^Ub. 
of  Ac  cafe.  "''5*^  W' 1^«  ^ 

cafe  of  Bifthoff 
V.  Agar,  where 
held  that  the 
abandonment 
muft  be  in  the 
irft  mftflmce. 
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CHAPTER    THE    FIFTH.      , 

Of  LoiTes  by  the  Bairatry  of  the  Mafter  or  Mariners. 

IT  does  qot  feem  to  have  been  any  where  precifely  ai):^^ 
tained,  from  what  fource  the  term  barratry  h:^  been  de* 
cived. 

Indeed  th^  derivations  of  barratry  have  rather  tended  t» 
confouudj^  than  to  throw  any  light  upon  the  fubje6i :  •  for  i%% 
root  has  been  fo  frequently  altered,  according  to  the  caprice 
of  the  particular  writer,  that  it  U  iiQppiTible  to  decide  which 
is  the  true  one.  The  EngVijh^  however,  mod  probably  ha«« 
taken  it  from  tlie  French^  barrateur^  which  is  to  be  traceo  to 
the  Italians:  but  where  the  latter  found  this  word  is  a  thiiif 
by  no  .means  clear* 

Cevy.  154*  Whatever  the  derivation  may  be,  the  word  feents  fo  haft 

been  originally  introduced  into  commercial  afiatrs  by  the  /l4^ 
//tf/f/,  who  were  the  firll  great  traders  of  the  modem  workk 
In  the  //a/itf;;  di6lionary,  the  word  barratran  means  to  chMl 
.  and  whatfoever  is  done  by  the  mafter,  amounting  to  a  ckeat> 
a'fraud,  a  cozening,  or  a  trick,  is  barratry  in  him.  P^U* 
thwaite^  in  hi's  dictionary  of  trade  and  commerce,  defines  i«r- 

I  vol  p.  114.    '  ^^^n  ^^^^  •  "  barratry  is  committed  when  the  matter  of  the 

'^  ihip,  or  the  mariners,  cheat  the  owners,  or  infurers,  whether 
^  it  be  by  running  away  with  the   (hip,  (inking  her,  de* 

lYol.  156.         **  ferting  her,  or  embezzling  the  cargo."     In  another  placc» 

the  fame  author  obferves,  **  one  fpecies  of  barratry  in  a  ma* 
*<  r'lnc  fenfe  is,  when  the  matter  of  a  (hip  defrauds  rbch 
*^  owners  or  infurefs,  by  carrying  a  (hip  a  courfe  diffeient 
^^  from  their  orders.'*  Thefe  definitions  are  fo  very  com- 
'  prehen(ive,  that  they  feem  to  take  in  every  cafe  of  barratry^ 
known  to  the  law  of  England^  as  far  as  we  can  colle£l  tbai 
principles  from  the  feveral   cafes  that  have  been  decidedL 

9  Stia.  5SX.       From  a  review  of  thofe  cafes^  and  they  are  but  few>  it  i^pears 

Ibat 
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that  any  ad  of  the  mafter,  or  of  the  mariners,  which  is  of  a  C   H   A   P. 

criminal  or, fraudjuleor  nature,  or  which  is  grofly  negligent,  v^^^v*^^ 

tending  to  their  own  benefit,  to  the  prejudice  of  the  owners  *  Stra.  1173. 

«/  tbt  Jhip^  without  their  confcnt  or  privity,  b  barratry.  t  Term  R.  31). 

7  Term  R.  505# 

It  is  not  neceflary)  in  order  to  entitle  the  infured  to  reco^  Cowp.  155. 
ver  for  barratry,  that  the  lofs  fiiould  happen  in  the  a£f  ofbar^ 
Tt^rf ;  that  is,  it  is  immaterial,  whether  it  take  place  dur^nf 
thtfrmiduknt  voyage,  or  afiter  the  fliip  has  returned  to  the       '*'"     * 
regular  courfe  $  for  the  moment  the  (hip  is  carried  from  its 
right  track  with  an  evil  intent,  barratry  is  committed* 

But  the  lofs,  in  confequence  of  the  a£l  of  barnitf}^  mull  Lockyer  v. 
hlippen  dnriffg  the  voyage  infured^  and  within  the  time  limited  2**^'  ^^^^ 
by  the  policy,  otherwife  the  underwriters  are  dif<^barged.  Vide  ante,  c ». 
Tbtts,  if  the  captain  be  guilty  of  barratry  by  fmuggling,  and 
die  8iip  afterwards  arrive  at  the  port  of  deftination,  and  bt 
Anrr  mared  al  anchor  twenty-four  hours  in  good  fafefy ;  the 
underwriters  are  not  liable,  if,  after  this,  fhe  fliould  be  feized 
for  that  a£l  of  fmuggling* 

Pmm  the  above  delcriptions  of  barratry^  it  will  appear^ 
tlat  if  the  a3  of  the  captain  be  done  with  a  view  to  the  be* 
tiAt  of  his  owners,  and  not  to  advance  his  own  private  in- 
I0rcil,  no  barratry  has  .been  committed*  I  have  faid,  that  to 
cdfiftitute  barratry,  it  muil  be  without  ihe  knowledge  or 
cihilent  of  the  owners ;  becaufe  nothing  can  be  fo  clear  as 
i^  that  no  man  can  complain  of  an  a£l  donef  to  which  ho 
fiei&lf  is  a  party.  But  it  is  material  to  confider,  in  what 
fenfe  the  word  Owner  is  to  be  underflood,  in  this  dejGnitioo* 
It  iM^been  argaed,  that  if  A.  be  the  owner  of  a  flijp,  aiTd  let  Gowper  154. 
it  aot  to  B»  as  freighter,  who  infures  it  for  the  voyage ;  and 
if  the-<]eviation  be  with  the  knowledge  of  A*  though  unknown 
f»' £.  the  infurer  is  difcharged.  But  the  co.urt  over-ruted 
thai  argument,  and  faid,  that  in  order  to  difcharge  the.infurec 
from  the  lofs  by  barratry,  it  mull  appear,  that  the  ad  done 
Has  by  the  confent,  or  with  the  privity  of  the  owaer^/r^  hoc 
yasv  Alt  is,  the  freighter^  the  pejrfon  infored.  .       "^ 

u%  Theb 
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C  If  A  F.  Thefe  princt|>les  beiog  advanced,  it  will  now  be  faflkient 
to  (hew  that  they  are  fupponed  and  eftablifhed  by  the  cafn 
which  have  been  decided.  But  before  they  are  quoted,  it 
will  be  proper  to  obfcrve,  that  by  the  poCtive  legulatWns 
[  85  ]  of  MiddUburgh^  Amjierdam^  Hamburgh^  and  other  countries 
in  Euripe^  the  underwriters  are  univerfaily  held  to  be  anfwcr- 
able  for  fofles  arifing  by  the  barratry  of  the  mafter  or  ma« 

a  Magcns  73.      rJncrs.     By  the  ordinances  of  RotUrdam.  the  owners  of  Ihips 

are  prohibited  from  making  infurances  againft  the  barratry 

1  Magens  S9.      of  the  maflers,  whom  they  themfelves  fliaH  arppoint ;  but 

they  may  infure  againft  their  negle<^,  and  alfo  agatnll  tbe 
villainy  of  the  failors,  and  of  fuch  maflers,  as  may  happen  to 
fiicceed  to  the  command  of  the  (hip  in  foreign  parts,  without 
the  knowledge  of  the  owners,  on  account  of  the  deteafc  or 
abfence  of  the  mafter  originally  appointed.  No  fuch  rule 
prevails  in  the  law  oi  England  \  but  the  infurer  undertakes 
generally  and  by  e.xprefs  words  inferted  in  the  policy,  to  in« 
demnify  the  owner  of  the  {hip  or  cargo  againft  all  lofiK 
which  be  may  happen  to  fuftain  by  the  barratry  of  theniafier 
or  mariners,  even  though  the  mafter  (hould  have  been  ap*  , 
pointed  by  himfelf :  a  circuinftance  which  is  rather  fingular, 
fJDf  die  infurer  to  undertake  for  the  condud  of  a  man  whom 
he  can  neither  appoint  nor  difmifi* 

Knight  V.  In  an  adion  upon  4he  cafe  on  a  policy  of  in Airance,  on 

Cambridge,        thcftip  Riga  MmhunU  **  «  and  frotn  Pt^rt  Mahm  to  £«f- 

2  Ld.  KAym.  . 

1349-  ^  dm^  againft  the  barratry  of  the  mafter  (among  other 

^  things),  and  all  other  damages,  dangers,  and  misfortiinef 
<^  which  ihould  happen  to  ttie  prejudice  and  damage  of  tbe 
«  fard  fliip,"  the  breach  aftigned  in  the  declaration  was  iht 
lofs  ttf  the  Blip  "  by  the  fraud  and  negligence*  of  -the  Buflcr. 
The  plaintifi*  had  judgment  in  the  court  of  Coaimon  Plea<« 
The  defieodaat  brought  a  writ  of  error,  and  it  was  contend 
by  his  C9unfel,  that  the  words,  ^  fraud  and  negUgime^ 
«fed  in  the  declacation,  were  more  general  than  the  werf 
barratry ;  and  that  the  breach  fliould  have  b^eo  exprefs,  tiul 
tbe  fivip  was  loft  by  the  barratry  of  the  4iiafter :  that  if  tM 
word  barratry  do  vas^u  fratidt  yet  it  doc&  not  import  ne^ledt 

3       '  ^ 
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and  the  h&  here  alfedgcd  b,  thai  tbe  ffup  wM  ioft  ^y  the  C   H^X   P- 
frjud and  negligence  of  the  mafier.  '  \m~  [~^kJ , 

But  the  court  were  unanifnoufly  of  opintoo,  that  ther« 
was  no  occafion  to  aver  the  fa6l  io  the  very  wofds  of  tbo 
policy;  but  that  if  the  fad  alledged  cafne  within  the  mean- 
ing of  the  words  tn  the  policy,  it  would  be  ftiBicient.  B^r« 
latry  imports  fraud ;  and  be  that  commits  a  fraud,  may  poM  [  S6  ] 
perly  be  faid  to  be  guilty  of  a  negle£l,  viz.  of  his  duty. 
Barratry  of  a  mafter  is  not  to  be  confined  to  the  mailer's 
running  away  with  the  (hip  ;  but  it  extends  to  any  fraud  of 
the  mafter.     The  end  of  infuring  is  to  be  faCe  in  all  events ) 

and|  it  would  be  ver)'  prejudicial  if  we  were  to  make  loop* 

« 

holes  to  get  out  of  thefe  policies.     The  judgment  was  af- 
firmed. 

Io  another  cafe,  the  fliip  the  Gothici  Lyon  being  advertifed  Stammi  v. 
to  go  to  Marfeillesy  goods  were  (hipped  on  board  her  on  be-  %  Sira'1173. 
halF  of  the  plaintiff^  and  a  bill  of  lading  was  (igned  by  the 
mafter,  whereby  he  undertook  to  go  ftraight  to  Marfeilks^ 
Bod  the  defendent  underwrote  a  policy  from  Falmouth  (where 
the  goods  were  taken  in)  to  MarfeilUt.     Before  the  (hip  de-» 
parted  from  the  port  oihandon^  another  advertifement  was 
pabli(hed  for  goods  to  Genoa^  Leghorn^  and  Naples ;  and  the 
plaintiff's  agent  was  told,  that  it  was  intended  to  go  to  thofe  . 
potts  firft,  and  then  come  back  to  Marftities ;  but  he  infifted 
that  hb  bargain  was  to  go  direSly  to  Marftilksy  and   he 
wouM  not  confcnt  to  let  her  pafs  by  Mar/eiUiSy  or  alter  hU 
mfqrance. 

The  ftip,  however,  did  pafs  by  Marfeilks ;  and  after  dc- 
fiwring  her  cargo  at  the  other  ports,  fct  out  on  her  return 
Ik  MarfHiet  with  the  plaintiiF's  goods ;  but  in  a  voyage 
tluther»  was  blown  up  in  an  engagement  with  a  Spanijh  (hip. 
b  an  a£lioA  upon  the  policy,  the  breach  affigned  was  a  lofe 
\ri  the  barratry  of  the  mafter. 

Lord  Chief  Juftice  Im  told  the  jury,  that  this  voyage, 
Ui^«§ttnft  the  ^xprcfs  agreement  to  go  firft  to  MarJiiUn^ 

M  3  feemed 
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ft   ft.,  i^   ^»  T^ttti^  tb'be-  mwe  than  a  common  dmation,  as  Jr  was  a 

ibrmeicf  ddigti  to  deceive  the  contriidor.  He  compared  it  to 
the  cafe  -of  failing  out. of  pert  without  pa3ang  the  duties, 
whereby  the  fliip  was  fubjeAed'  to  forfeiture*  and  Yfhith  has 
been  bold  to  be  barratry* 

The  jury  Ihtid  out  fome  time,  and  upon  their  return,  aflced 
the  Chief  Jttftice,  «  Whether,  if  the  mailer  were  to  have  ho 
benefit  to  himfelf  by  pafling  by  Mar/iilies^  and  went  only  to  the 
ether  places  firft  for  the  benefit  of  his  owners,  that  would  be 
barratry  V^  and  the  Chief  Juflice  having  anfweredi  ^  Noi'* 
tbey  found  for  the  defendant. 

[    87    ]  A  new  trial  being  moved  for,  the  cafe  was  argned  ;  and 

<  all  the  judges  of  the  King's  Bench  were  of  opinion,  that  the 

vcrdift  was  right :  for  the  mafter  has  afled  confident  with  hli 
duty  to  his  owners ;  and  the  plaintiff's  agent  knew  of  the  In* 
tended  alteration  before  the  goods  were  put  on  board,  and 
might  have  refufed  to  fhip  them,  or  have  altered  *the  iofu- 
rance.  The  court  alfo  held,  that  to  conflitute  barratry,  there 
muft  be  fomething  of  a  criminal  nature,  as  well  as  a  breach  of 
contrad  ;  and,  that  as  the  breach  was  afTigned  upon  the  bar- 
ratry only,  it  was  not  fupported  by  the  evidence*  So'  tbe  de^r 
fendant  had  judgment, 

£]fon  V.  In  Sir  John  Sirange^s  Reports  we  find  another  calb  Uplm 

»  s5t"264.       ^^^  *^*^i^^  ^^  barratry.     The  (hip  Mediierrantan  went  to  fca 

in  the  merchant's  fervice,  having  alfo  a  letter  of  marque;  tmd 
was  infured  by  the  defendant,  being  bound  from  Srijttt'io 
Neufoundland*  In  her  voyage  flie  took  a  prize,  returtaed 
with  it  to  BrifloU  and  received  bapl;  a  proportionabte  Jpar^of 
the  premium.    Another  policy  was  then  made,  and  the*  Aip 

'  fet  out,  the  captain  having  iirft  received  exprefs  orders  fi^m 
the  owners  that  if  he  tooK  another  priae,  he  fliould  put  foine 
hands  on  board  fuch  pfi^e,  and  fend  her  to  Brifiol\  but  that 
the  Ihip  in  quefiion  fhould  proceed  with  the  merchant's  goods. 
Another  prize  was  taken  in  the  due  courfe  of  the  voya^ ; 

,  and  the  captain  gave  ord^s  to<  fome  of  the  drew  to  carrjr^hc 
ftw  to  Briflol^  and  d^fjgoed  to  go  on  to  Nnfffoundkud^'hA 

f^  (be 
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tte  crtw  oppofed  him,  and  infilled  that  he  fhould  go  back,  C   H   A   P^ 
tboi^h. he  acquainted  iheca  with  hb  ordcr9:  upon  ^hich  be 
wasforccd  to.iubmit,  aii4»  on  t^ii  return^  his  own  flilp  W9S 
captured)  but  th<:  prise  got  in  iafo« 

In  an  aflion  againft  the  infurers,  it  was  inTifted,  that  this 
wu  fuch  a  deviation  as  difcharged  them.  But  Lord  Chief 
Juftice  i>^  and  the  jury  held,  tluit  this  deviation  was^xcyfcd 
hff  the  force  upon  \Ue  maOer,  which  he  could  not  reGiL»  and 
ifaeitibre  fell. within  the  plea  of  neceffityy  which  had  always 
lMiien«alIoviiiuL  The  plaintiff's  counfel  thought  it  was  barra* 
try;  but  the  Chief  Juftice  was  of  opinion,  that  it  did  not 
amount  to  that,  a«  the  fhip  was  not  run  away  with,  in  order 
tp  defraud  the  owners.  But  as  this  was  a  cafe  not  of  wilful 
.deviation,  but  of  a  deviation  through  neceflify ;  the  infurers 
weie  held  to  be  anfwerabie,  and  the  plaintiff  had  a  verdi£l  for 
the  fun  infured, 

Thefe  are  all  the  common  law  cafes,  which  are  to  be      [  88  } 
faund  on   the  fubjcQ  of  barratry,  during  a  long  feries  of 
years,  viz*  from  tlte  firft  origin  of  infurances,  till  the  year 
'774f  when  a  cafe  arofe,  m  which  all  the  do£lrine  on  tbia 
)Kad  was  fuUy  confidcred. 

It  was  an  afiion  on  a  policy  of  infurance  upon  goods  on  vaiicjo  md 
.J^id  the  Thmas  and  Matthiw  from  London  to  Sevilie.    The  ?JJu  ^^'  ''* 

*   ^  Wheeler, 

policy  was  made  in  the  common  form,  with  liberty  to  touch  Cowp  R.  i43. 
at  any  ports  or  places,  C^r.  The  lofs  was  afligned  difierent 
ways  in  tbe  declaration :  Firfl,  by  ilorms  and  perils  of  the 
fin,  in  confequence  of  which,  the  (hip  was  oUiged  to  go  to 
Dartmouth  to  be  rq)atred  ;  and,  that  afterwards  a  further 
Jols  happened  by  ilorms,  &r.  Secondly^  that  it  happened 
bjT  fiorms  and  penis  of  the  feas  in  the  voyage  generally ;  and 
7burdly«  by  tbe  barratry  oi  the  mafier. 

Tbe  canfe  was  tried  before  Mr.  Juftice  Ajhhurft  at  G»/£/- 

Mk  at  ri)e  fittings  after  Eajlir  term  1774,  by  a  fpeciai  jury. 

Ontbe  trial  it  was  proved,  that  this  ihip  was  put  itp  as  i 

.j{ettecal  (btp^from  J.ondm  to  Stvilli  \  and  was  let  ta  freight  to 
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H  Ar  P.  ope  Danvatf  to  whom  (he  was  chaitercd  by  Broton  l^he^ap* 
tain  :  tb^  k  is  the  couife  of  veflek  goiiig  on  ihit  voyage, 
to  flop  at  fomc  port  in  the  weft  of  CornwaU^  to  t«be  in  pr»» 
vifions:  that  this  ftip  having  taken  her  cargo  on  board, 
failed  from  London  to  the  Downs :  that  while  (he  lay  there, 
ajl  the  other  (hips  bound  to  the  weftward.bore  away  ;  but  (he 
fiaid  till  the  night  after,  and  then  faited  to  Gutrnjiy^  which 
was  out  of  the  courfe  of  the  voyage :  that  the  captain  went 
there  for  his  own  convenience,  to  take  in  brandy  and  wine 
pnhis  owniucount\  after  which  he  intended  to  proceed  to 
Cornwall:  that  the  night  after  the  (hip  quitted  Gtarnfey  (he 
fprung  a  leak,  which  obliged  her  to  put  into  Dartmnuih, 
When  file  was  refitted,  (he  fet  fail  again  and  proceeded  (or 
fielford  in  Cornwall^  where  it  was  always  intended  (he  (hould 
fiop  to  take  in  provifions ;  but  in  her  way  (he  received  fof* 
Iher  damage,  and  on  her  arrival  there,  was  totally  incapable 
pf  proceeding  on  the  voyage,  and  the  goods  were  much  da* 
maged.  It  was  attempted  on  the  part  of  the  defender 
to  prove,  that  one  ff^iiies  was  the  owner  of  the  (hip :  that 
the  voyage  to  Guemfiy  was  on  his  account,   and  that  the 

[  $9  1  goods  taken  on  board  there  were  his  property  :  but  this  evi« 
dence  went  little  further  than  information  and  belief,  except 
that  it  was  proved,  that  when  the  (hip  arrived  at  Heffotpif 
(he  wine  was  delivered  to  him  in  his  cellar.  Tlie  learned 
judge  direded  the  jury,  that  if  the  going  to  Gu/fr$^  was 
V/ithout  the  knowledge  of  Darwin^  it  was.  barratry,  and  diejr 
pught  to  find  for  the  plaintiff;  but  if  done  with  his^  knoar* 
)ege,  then  it  was  not  barratry :  that  if  they,  (bould  be  of 
ppinipn,  that  it  w^  without  the  knowledge  of  Darwin^  he 
dc(ii«d  tli^m  to  fay,  whether  they  thought  it  was  with  the 
knowledge  of  If^illei  or  pot.  The  jury  found  a  vei^diS  for 
|he  plaintiff,  and  faid,  th^y  thought  the  going  to  Guemjej 
ytas  without  tlie  ^i^npwledgp  of  Darwin^  whom  they  looked 
upon  to  be  the  true  owner;  bu^  they  were  of  opiaioQ,  it  wai 
^ith  the  knowledge  of  ff^ill^s. 

'  A  motion  was  afterwards  made  Sox  s^  new  trial ;,  and  th^ 
cafe,  hieing,  a  queftion  of  great  confcqu^nce  to  the  mescanr 
4UIg  tiForldy  vaa  twice^aiigMed  at  the  bar;  after  which  the 
I.  judges 
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ftigf^  wcnr  ^oaiif inoaSy  of  opiaion,  that  titb  plaimiff  was:  crap. 
eafitled  to  TOCoMcvr^  bul  they  delvrexed  the  tcaibni  of  tbeif 
jtidgoocnt  Jfriatiau. 

,.  JLord  MansfieU*-'-^*^  The  ground  of  the  motion  for  a  new 

toal  in  this  cafe  i5»  that  under  the  circumllances,  as  they 

were  given  in  evidence  to  the  jury,  the  carrying  the  (hip 

to  Qutnifiy^  waa  merely  a  dmiatkjiy  but  not  barratry ^   MucU 

aiore  llrefs  was  laid  at  the  trial,  than  in  either  of  the  argu^ 

taitSy  upon  this  fa^  ;.  namely»  that  the  dcviatioa  being  witbk 

the  knowledge  of  ffllUs^  the  OM^ner  (thougli  not  owner  ^ra 

hie  vice)  of  the  (hip*  it  could  never  be  barratry  ;  and  there* 

ibre  the  jury  were  prefled  to  fay*  whether  it  was  with  the 

fonlent  of  fflMts  or  not ;  and  they  faid,  *^  It  was."     To  be 

kte  nothing  is  fo  clear,  as  that  if  the  owner  of  a  fliip  infure^ 

aad  bring  an  afiion  on  the  policy,  he  can  never  fet  up  as  a 

Clime  a  thing  done  by  his  own  dire£lion  or  confent.     It  wa^ 

therefore  a  material  {a£t  to  proceed  upon,  if  ff7lUs  had  had 

any  thing  to  do  in  the  cafe  ;  but  he  had  not.     It  appearedl 

to  me,  that  the  nature  of  barratry  had  not  been  judicioufly 

confideredt   or  defined  in  England  with  accqiraey.    In  -all 

mercantile  tranfaQions,  the  great  objed  fhould  be  certain^  ; 

and  therefore  it  is  of  more  confequeoce  that  the  rule  fliould 

be  certain» ,  than  whether  the  rule  is  efiablilhed  one  way  or      r  go  1 

Ae  other  v  becaufe  fpeculators  in  trade  then  know  upon  what 

g^oand  to  poooeed."     His  lofdlhlp  then  flated  the  three  cafes 

above  qooted  firon  Strange ;  and  after  giving  a  definition  of 

the  word  barratry,  he  proceeded  thus :  ^^  In  this  cafe,  the 

BBiierwriter  has  infured  againft  all  barratry  of  the  mafter ; 

9oi  we  are  not  now  in  a  cafe  where  the  owner  omt  freighter 

»  pcivy  to  it  \  if  we  were,  it  is  evident,  that  no  man  caa 

coaiplain  of  an  a3,  to  which  he  is  hitnfelf  a  party.     In  this 

eali^  all  relative  to  If^llfs  may  be  laid  out  of  it :  he  is.  origin 

BsHy  the  owner  ;  but  not  the  infurer  here.     Darwin  was  the 

freighteir  of  the  fliip,  and  the  goods  that  were  on  boai;d  wesc 

his :  if  any  fraud  be  committed  on  the  owner,  it  i&  conh        ) 

nitted  on  Darwin.     The  qaeftion^  then  i%  What  is  the 

giwid  of.  complaint  againil  the  mafter  ?   He  had  agsKd  to 

|f).on  a  jQjmi  kook  Lmdm  to  SmMt  %  Damiu^  tiufla  he 

Witt 
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P.  will  kt  oat  immediately,  inftead  of  which  the  i6afler  goes  on 
an  iniquitous  fchemei  totally  diftind  from  the  purpole  of  the 
voyage  to  Sivilli :  that  is  a  cheat  and  a  fraud  on  Dafvnn^ 
who  thought  he  would  fet  out  direflly^;  and  whether  the  lots 
happened  in  the  a&  of  barratryt  that  is  Jurhg  thefraiidu« 
lent  voyage,  or  ^/r,  is  immateriaU  becaufe  the  voyage*  is 
Equally  altered,  even  though  there  is  no  other  iniquitous  in* 
tent.  But  in  the  prefent  cafe,  there  is  a  great  deal  of  reafon 
to  fay,  that  the  loft  fuftained  was  in  coofequeoce  of  the  al- 
teration of  the  voyage.  The  moment  the  (hip  Was  carried 
from  its  right  courfe,  it  was  barratry  ;  and  here  the  loft  hap- 
pened  immediately  upon  the  alteration.  Suppoie  the  ibip 
had  been  loft  afterwards^  what  would  have  been  the  cafe  of 
the  infured  if  he  were  not  fecured  agatnft  the  barratry  of 
the  matter  ?  He  would  have  loft  his  infuranoe  by  the  fraud 
of  the  ihafter ;  for  it  was  clearly  a  deviation,  and  the  infured 
cannot  come  upon  the  underwriters  for  a  loft,  in  confequence 
of  a  deviation.  Thereibre,  I  am  clearly  of  opinion,  that 
this  fmuggling  voyage  was  barratry  in  the  matter •*' 

■ 

Mr.  Juftice  AJlon. — ^  I  wonder  that  there  (hould  remain 
i  doubt  at  this  day,  what  is  meant  by  barratry  in  the  m^er. 
In  different  ordinances  different  terms  are  ufed  ;  but  they  ill 
have  the  fame  meaning.  In  one  of  the  ordinances  of  f/«fi- 
hQlm^  it  Is  called  *<  knavery  of  the  matter  or  mariners  i* 
and  the  fa3s  ftated  here,  clearly  fall  within  that  defcriptioo. 
Where  it  is  a  deviation  with  the  confent  of  the  ^ccmfr  of  the 
veffil^  and  the  matter  is  not  afiing  for  his  own  private  iti- 
tereft  ;  in  fuch  cafe  it  is  nothing  but  a  deviation  with  the 
confent  of  the  owner,  and  the  underwriter  is  excufed.  In 
this  cafe,  the  hull  of  the  fhip  belonged  to  ff^lUs.\  but  he 
bad  nothing  to  do  with  it^  having  chartered  it  to  Dwtvh: 
the  jury  therefore  did  right  in  confidering  i}/zrtt»/>i  the  ownl^r 
fro  hie  vice.  Having  confidered  him  in  that  light,  the  con- 
duA  of  the  matter  was  clearly  barratry  ;  for  he  was  a£tii3g 
for  his  own  benefit,  without  intending  any  good  to  his  owner, 
and  without  his  confent  and  privity.  Nobody  knows  when 
the  firft  commencement  of  the  injury  happened  \  but  ntfft 
probably>   en  the  returo  of  the  ibip  to  Dartaiauib  ftam 

Cufrnje/t 
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Ctf/iq^,'wlieye*he  hadbeen  fortbepurporeof  fmuggling.  c  hap. 
Thhdbf^  t"  am  deadly  of  Opfoion^  tbar  this  change  of  the 
voj^age  for  in  iAi<{uiims  pfoipofe)  was  barratry  ^  wjikb  it 
not^Mifindd  to  thcf  ruAning  ftway  with  the  fbi^,  bvt  comptc* 
ben^'^t^  (pedes  of  fraud,  knavery,  or  criminal  condaft 
in  ^  mater,  by  which  the  owners  or  freighters  are  ia-»> 

Mr.  JuftiGe/^&r.~^<  The  only  doubt  I  bad  in  this  cafe 
was^  at  what  lime  the  loTs  happened :  and  I  think  it  may  lea- 
faoabiy  be  faid  tt>  have  happened  in  confequence  of  the  fmug- 
gling  voyager  for  if  the  (hip  had  proceeded  on  her  firft 
intended  conrle,  flie  would  have  efcaped  the  ftorm.  Though 
•his  was  a  deviation,  yet  it  is  a  fair  and  juft  tebutter  to  fay, 
that  it  was  barratry  in  the  matter,  which  is  a  peril  infured 
againft  by  the  policy.*' 

■ 

Mr.  Jaftice  AJbhur/l  continued  of  the  fame  opinion,  which 
be  held  at  the  trial ;  and  the  rale  for  a  new  trial  Vfzs  dif* 
charged  by  the  unanimous  opinion  of  the  whole  court. 

I 

In  another  cafe,  which  has' already  been  twice  cited  for  Robcrtfoa  r« 
another  purpofe,  Mr.  Juftice  5«&r,  who  tried  that  caufe,  ^Tcha^  ** 
feemed  to  think,  that  the  breach  of  an  embargo  was  an  ad  of 
lamtry  in  the  mafier. 

In  a  fobrequent  cafe,  which  was  an  adion  on  a  policy  on  Rortv.Han^Vv 
goods  on  board  the  Live  Oak,  whereof  Joffph  Rati  was  mailer,  s^*^JSlf  p.^fL 
at  and  from  Jamaica  to  New  Orleans^  it  appeared,  that  the  fliip  ^o'.  another 
was  put  up  as  a  general  fhip  at  Januuca  in  1783;  that  (he 
failed  on  the  voyage  infured  in  May  1783,  and  arrived  in  June 
ToKowing  at  the  mouth  of  the  river  Mijfiffippi,  which  leads  up 
to'NewOrhans  in  Spanijh  America,  at  the  diftance  of  about 
3f  leagues*     When  the  captain  had  got  thus  far  he  dropped 
'anchor,  and  went  in  his  boat  up  the  river  to  New  Orleans^ 
and  on  bis  return,  without  carrying  the  Ihip  to  her  port  of 
deftination,  flood  away  for  the  Havannab,  after  which  he  was^ 
l^er  heard  of.     It  appeared  that  he  had  a  private  adventuro 
'tf  negtofs  of  his  oWn  on  board,  which  there  was  reafonaUe 
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p.  evidemce  for  fuppofmg^  he  kiteficM  to'haV(»  dlljpofed  of  ai  Niw 
Orleans  ]  but  finding  it  difficult  to  do  fo,  on  accoiyit  of  a  pro-* 
hibition  to  import  them  into  the  Sfanijh  governmenti  he  went 
to  the  Havannah.  The  jury  found  for  the  plaintiiFon  thei 
count  in  the  declaration,  charging  the  barratry  of  the  inafier ;, 
and  the  whole  court  of  King's  Bench,  upon  a  motion  for  % 
new  trial,  were  of  opinion,  that  the  fa£ls  ftated  ijnounted 
clearly  to  the  crime  of  barratry. 

Morsv.Byrom,       So  aUo  it  bas  been  held  by  the  Court  of  King's  Bench, 
LT^^tfpAVi.  *'^^  ^f  ^^*  captain  of  a  (hip,  contrary  to  the  inftruftions  of 

bis  owner,  cruize  for  and  take  a  prize,  and  the  veflel  is  after- 
wards loft  in  confequtnce  of  ir,  he  is  guilty  of  barratry  even 
though  he  lib^l  hia  prize  in  the  Court  of  Admiralty  in  the 
name  of  himfelfanct his  owner;  and  thotigh  the  owner  had 
procured  a  letter  of  marque,  folely  with  a  view  to  encourage 
feamen  to  enter,  and  without  any  intention  of  ufing  it  for  the 
^  purpofe  of  cruizing ;  for  wteitever  is  done  by  the  captaitr  to 

defeat  or  delay  the  performance  of  the  voyage,  is  barratry  in 
him,  it  being  to  the  prejudice  of  his  owners;  and  though  the 
captain  might  conceive  that  what  he  did  was  for  the  benefit  of 
bis  owners,  yet  if  he  a£^d  contrary  to  his  duty  to  them,  tt  is 
barratry* 

Phyn  V.  The  Notwithfianding  the  above  uniformity  of  declfions  to  (hew 

aSut.  Comp.      that  barratry  implies  fraudulent  condu3,  it  has  been  contended, 
7  Term  R.. 505.  gj^^.^  ^jj^  jaft  edition  of  this  book  was  publUhed,  that  if  a 

veQicl  deviated  from  the  voyage  infured,  through  the  ^no- 
ranee  of  the  captain,  it  amounted  to  barratry,  though  the  jury 
bad  exprefsly  found  that  there  was  no  fraud.  But  the  Court 
of  King's  Bench,  after  conGderable  argument,  were  imani« 
snoufly  of  opinion,  that  there  mull  be  fraud  to  conftitute  bar« 
ratry,  and  that  the  jury,  by  negativmg  fraud,  had  in  trutfai 
by  tha^  finding,  negatived  barratry« 

In  the  cafe  of  yajkjo  v.  fFheJtr^  it  vras  fettled,  that  the 
freighter  of  the  ibip  is  to  be  confidered  as  the  owner  of  it  for 
the  particular  voyage :  -and  it  feems  alfo  clearly  ftttled  by  tb« 
fame  cafe,  (hat  if  as  tft  be  committed  with  tba  cwfint  of 
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(he  owners  of  the  fhip,  that  cannot  be  barratiy.  It  wait,  C 
boweveft  in  a  later  cafe,  infifted  upon  at  the  bar,  that  an 
aS  of  the  captain,  without  the  confent  of  the  owners  of  the 
goods,  who  were  the  infured,  dough  wrth  the  confent  of  the 
iwners  ef  the  Jbif^  was  barratry,  fo  as  to  charge  the  under- 
writers. But  this  argunient  was  ovcr^ruled  by  the  court ; 
and  could  not  have  been  admitted  without  overturning  all 
fonoer  decilions  upon-  the  fubje3«  Barratry  implies  rrmie^ 
thing  contrary  to  the  duty  of  mailer,  and  mariners,  in  the 
relation  in  which  they  Jiand  to  the  owners  of  the  Jhip  \  and  al- 
though they  may  make  themfelvcs  liable  to  the  owners  of 
the  goods  for  mifcondufl,  yet  not  for  barratry^  which  can 
t)e  committed  againft  the  owners  of  the  Diip,-  and  them 
only. 

The  cafe,  in  which  this  point  was  (ettled,  was  an  adion  Nutt  and  others, 
on  a  policy  of  infurance,  made  by  Hague  before  he  became  a  HaguTv.^Bouc- 
bankrupf,  m  goods  laden  in  the  (hip  Rachette  (otherwife  the  J^"'  ^^^^ 
BeUona)  for  a  voyage  from  London  to  Rechelle^  fubfcribed  by 
thcdefendahtfor  i2o/.  at  i /•  10  j,//rcr^/.  premium.  The 
caufe  was  tried  at  Guildhall  before  Mr.  Juftice  Buller^  when 
a  verdifl  was  found  for  the  plaintiff,  fubjefl  to  the  opinion 
of  the  court,  upon  the  following  cafe :  That  the  bankrupt 
Ibipped  on  board  the  vefle)  in  queflion  goods  to  the  amount 
^  1,800  /.  'for  Rochelle.  That  the  captain,  by  the  infligatioh 
mi  dire^n  ofMeffn.  Le  G rands y  the  owners  of  the  fhlp^  went 
mtb  thefi^p  and  car^o  to  Bourdeaux^  injiead  of  Rochelle^  where 
the  cargo*  was  fold  by  the  agent  of  Le  Grands.  That  a  petition 
was  prefented  by  the  plaintiffs  to  the  lieutenant-general  of.  the 
Adi&iralty  of  Guienne,  dating  the  whole  of  the  tranfaflion  be- 
tween the  bankrupt  and  the  owners  and  captain ;  that  in  order 
to  procure  a  landing  at  Bourdeauxy  their  original  deflination 
beiog  to  Ifochelfey  falfe  bills  of  loading  were  made  out  by  the 
captain,  at  the'infligation  of  Le  Grand:  the  petition  conclu« 
oed  with  a  prayer  for  relief.  In  confequence  of  this  petition, 
i  decree  was  paffdd,  declaring  ReneGiiini  (captain)  guilty  of 
ihe  crime  of  barratry  "of  the  majtery  for  having  frgned  falfe  bills 
Itt  lading,  (jTr.'for  rcparatioh  whereof,  It  fentented  him  to 
/  .  perpetual 
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C  »  A  F.  perpetual  fervioe  ih  *  the  gallies^  It  atfe  di^tstred  DomimquS 
Le  Granfi  guilty  sod  oonvided  ^  having  besn  an  in/Hgat^r  and 
MCQmfHcs  cf  the  /aid  barratry  of  the  mafter,  and  adjudged 
[  93  3  ^^^  ^^  ^^^  years  fervitade  m  the  galties:  and  alfo  decreed, 
that  the  f«iid  Rtni  Guini  aad  Li  Grtmd  Obould  pay  to  the  piaia* 
tiSfs  the  amount  of  their  Io&»  and  all  charges  and  oofis*  Tfae 
queilion  on  this  cafe  is,  Whether  the  plaintiffs  were  .cnv« 
titled  to  recover  againft  the  infurerc  i  After  the  firft  argu*^. 
menty 

Lord  Mamfield  faid,  <*  that  with  regard  to  the  fent^no? 
which  had  been  pafled  abroad^  and  which  had  declared  th^ 
mafter  and  owner  to  have  been  guilty  of  barratry,,  it  was  en« 
tirely  out  of  the  queftion*  That  though  it  was  a  moil  righ- 
teous  judgment,  yet  that  it  was  no  part  of  the  conlideratioo 
of  the  court  there,  what  was  meant  b^  barratry  in  an  En^Jh 
policy.  The  queftion  was  left  entirely  open.  Tbac  tlieir  idea^ 
of  barratry  was  manlfeftly  different  from  the  conftrudion.  put 
upon  that  word  in  our  own  courts,  for  they  had  found  the 
owner  guilty  of  barratry,  which  was  entirely  repugnant  to 
every  definition  of  barratry,   which  bad  ever  been  laid  dowH 

in  an  EngUJh  court  of  juflice." 

•  ■ 

A  few  days  afterwards  the  court  declared,  that  they  hai^ 
not  the  fmaUeit  doubt  as  to  the  prefent  quqllioo,  and  tfieie* 
fore  thought  it  very  unnecelFary  to  bear  a  fecond  argument. 

Lord  Mansfield  delivered  the  opinion  of  the  couft« 

All  queftions  upon  mercantile  tranfaSions,  but  more  par- 
ticularly upon  policies  of  infurance,  are  extremely  importanty 
and  ought  to  be  fettled.  The  general  queftion  here  is  oo  the 
€onftru£lion  of  the  word  barratry  u\  a  policy  of  infurance. 
It  is  fomewhat  extraordinary  that  it  fliould  have  crept  into 
infurances,  and  fiili  more,  that  it  fliould  have  continued  m 
them  fo  long ;  for  the  underv^riter  infures  the  conduS  of 
the  ciptain,  whom  he  does  not  appoint,  and  cannot  difmi&p 
to  the  owner,  who  can  do  either*   The  point  to  be  coofidered 
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ill  W^Kite'  torra«ry»  10  fbe  fboib^  in  vAich  it  b  afed  in  our  c   H   a   P.^ 

policiM  of .  infiNEaoce,  can  be  committod  agaiaft  aoy  but  the 

amncn  of  the  Ibip  1     It  is  cicar»  beyond  coniradidioni  that* 

it  canmlt ;  for  barratrf  is  fometbing  contraiy'  to  the  duty  of 

the  mqftir  mtd  wmrkun^  the  very  terms  of  which  impiy^'  that 

it  iDuft  beiQ  the  relation  in  whiob  tbey  (land  to  the  otvnen- 

tftkejkip.    The  words  ufed  are  nmfier  and  mariners^  which* 

are  very  particular.     Jn  aumer  cannot  commit  barratry.     He       L  94  J 

may  make  bimfelf  liable  by  h\i  fraudulent  conduct  to  the  owner 

of  the  goods,  but  not  as  for  barratry •   And,  befides,  barratry   . 

csDDOt  be  committed  againft  the  owner,  with  his  conjent :  for 

thoogh  the  owner  may  become  liable  for  a  civil  lofs  by  the 

mKbehavioitr  of  the  captain,  if  he  confents,  yet  that  is  not  .  . 

harmtry.     Barratry  mud  partake  of  fometbing  criminal,  and 

viuft  be  committed  againjl  the  owner  by  the  majier  or  matimre^ 

In  the  cafe  of  VaMejo  and  WheeUr^  the  court  took  it  for 

granted,  that  barratry  could  only  be  committed  againft  the 

owner  of  the  (hip.     The  point  is  too  clear  to  require  any 

farther  difcuflion*  ' 

> 

The  foftea  was  delivered  to  the  defendant* 

It  is  clear  that  if  the  owner  be  alfo  the  raaAer  of  the  fliip,  any 
to,  which  in  another  mafter  would  be  conftrued  barratry^ 
cannot  be  fo  in  him ;  becaufe  fuch  dodrine  would  militate 
againft  one  of  the  rules  laid  down  in  a  former  part  of  this 
chapter ;  namely,  that  no  man  (hall  be  allowed  to  derive  a 
benefit  from  his  own  crime,  which  he  would  do,  were  he  to 
recover  a|;2unft  the  infurers  for  a  lofs,  occafioned  by  his  own 
aft.     But  where  the  perfon,  'who  a£ls  as  mafter  of  the  Ihip,  Roftv.  Hunterf 
is  proved  to  have  carried  her  out  of  her  courfe  for  fraudulent  scc  aSe^p.^9r« 
putpofes  of  his  own,  that  is  frima  facte  evidence  of  bafratry^ 
lb  as  to  entitle  the  aflured  to  recover  againft  the  underwriter^ 
without  requiring  him  to  prove  mgaiivehf  that  fuch  captain 
was.  not  the  owner,  or  (hewing  who  really  was  fo.    The  fa6| 
bthis  being  owner  muft  be  eftablithed'  by  the  underwritpr* 
all  £fcharge  of  wliom  it  is  to  operatCt 

This 
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Cv  R^,  A'  P.*  This  rale  refpeding  tbe  finne  perlbtt  bfijng^etb  owner  and 
nailer  4)a6.heeii  extended  in  the  Court  of  Cliaocery  to  a  cafe» 
where  fuch  an  owaer  and  xxM^er)  after  momgaging  bis  fliipi 
h^d  «0iiiioitted  barratry ;  i)nd  when  the  mortgagee  bfought 
am  aStiotk  at  law  againil  tiie  infurer  to  recover  damages  for 
the  lofs  wbtch  be  bad  fofhufied  by  this  aA  of  barratry,  the 
court,  (Ull  coafidering  >tbe  mortgagor  as  the  owner,  panted  . 
an  injun£iron« 

Lcwfc  V.  Sujrffo,      The  fafts  of  that  cafe^were  thefe.    The  plaintiff  in  equity,,  e 
i6  Geo.  II.        baring  been  fued  at  law  upon  a  policy  t>f  infurance  agaiajfc 
Diak>n]^         the  barratry  of  the  matter,  which  was  alfo  the  lofs  affigned  in  , 
I  voL  147.         iiie  dteclafation,  brought  his  bill  in  Chancery  to  be  reHevedf , 

and-  for  an  injondion*  The  voyage  infured  was  from  Lmithn  . 
to  MarfiilkSi  and  fisom  thence  to  fome  port  in  Holiamh  The 
mafter  iailed  with  the  fiiip  to  Marfeiiks^  and  then,  infiead 
of  purfuiBg  bfs  voyage,  failed  to  the  fFeft  Indin^  where  \» 
fold  his  (hip,  ^and  died  infolvent.  The  plaintiff  by  his  bill 
fuggefted,  that  Matthewsy  the  mafter,  was  alfo  the  owner  ^f  ^ 
the  (hip :  that  he  had,  before  the  voyage,  entered  into  a 
r  95  3  bottomry  bond  to  the  defendant  for  aoo  /.  and  afterward<i 
^  by  a  bill  of  fale,  had  afTigned  over  his  interell  in  the  (hip  to 
the  defendant,  as  a  fecurity  for  the  zoo  I,;  ^dX  MaUbfwt 
was  nevertbelels,  in  equity,  to  be  conGde/ed  as  owner  of  tke 
Ihip,  though  in  law  the  ownerfhip  and  property  would  be 
looked  upon  to  be  in  the  defendant;  and  that  the  owner  of  4 
(hip  could  not,  either  in  law  or  equity^  be  guilty  of  a  barra* 
try  concerning  the  (hip;  and  therefore  he  prayed  an  ifl« 
jun6lion,  ^nd  that  the  policy  might  be  delivered  up.  The 
.  matters  of  hSt.  being  confefTed  by  the  anfwer,  an  injunflion 
was  moved  for  on  the  principle,  that  a  mortgagor  is  to  be 
conddered  in  equity  as  the  owner  of  the  thing  mortgaged  j 
and  that  Matthews^  the  mafter^  being  owner,  could  not  bQ  . 
guilty  of  barratry. 

Lord  Hardwicle.^^*^  Barratry  as  an  a£l  of  wrot^  do8( 
by  the  mailer  againft  the  fliip  and  goods ;  and  this  being  the 
cafe  of  a  (hipi  the  queftion  will  bcy  Who  is  to  be  confider^ 

as 
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U  ffccdwfter^  S«1rert!  cafe  ibight  be  put,  where  barratry  C  HA''* 

nay  be  affigned  as  the  breach  oF  an  infurance ;  and  barratry  *_0—    -^^c 

l9r  nor,  is  a  queftion  properly  d^erminable  at  law :  but  in 

this  caft  it  h  not  &^  toY  courts  of  law  will  not  confider  « 

lion^agor  as  having  any  right  or  intereft  in  the  thing  mort«> 

1^^  V  ^t^d  ft  man  may  frequently  come  into  equity  for  relief 

fa  lefpcd  of  a  part  only  of  his  cafe.     It  might,  indeed,  b« 

coofidered  at  kiw-^  whether  what  the  mafter  has  done,  whether 

tie  be  Ownel*  or  not,  did  not  attooant  to  a  breach  of  contraA 

it  mailer,  and  fo  to  a  barratry  :  it  may  likewife  be  fo  confi- 

dered  in  tf»<s  court.     But  at  law  a  defendant  cannot  read  part 

tf  a  ]flaint}ff^s  anfwer  to  a  Inll  filed  agalnll  him  here :  the 

Whole  anfvrcr  muft  be  read,  which  has  often  been  a  reafon 

fcr  fhts  cotirt  to  int^rpofe  by  injundion  upon  a  plaint  at  law  ; 

tnd  coAfiderfng  the  ihixed  nature  of  this  cafe,  I  think  an  in* 

jMfBott  o«ight  to  be  granted*'* 

» 

£^en  if  the  parties  infert  in  the  policy  that  the  infurance  Raveiock  v. 
BliU  be  upon  the  fliip  in  any  lawful  trade^  if  the  captain  mum-r^sTcni 
eofiimit  barratry  by  fmuggling,  the  underwriters  ace  anfwer«  *-  *77. 
ible.    For  otberwife  the  word  barratry  (hould  be  firuck  out 
#f  the  policy ;  and  moft  clearly  the  flipulation  in  the  policy 
itfpeding  the  employment  of  the  fhip  in  a  lawful  trade^ 
amR  mean^  as  was  faid  by  Lord  Kienyn  in  delivering  the 
tinahimous  opinion  of  the  Court,  the  trade  on  which  Jbe  it 
Jnil  iy  the  owners. 

]|itherto  we  have  considered  barratry  only,  as  it  iStSti  [  96  3 
Ibe  rights  of  the  infurer  and  infured,  which  is  certainly  the 
luateriar  ^oint  of  view  in  our  prefent  enquiry:  but,  before 
we  come  to  the  conclufion  of  this  chapter,  it  will  be  proper 
to  take  notice  of  tbofe  pofitive  regulations,  which  exift  in 
tUsand  other  countries,  for  the  punifhment  of  thofe  who 
iie  giaiky  of  (bme  of  the  more  heinous  aSs  of  barratry. 

By  the  ordinances  of  Middlehtrgy  RotterdoMy  and  Ham-  ^  Magww  7*. 
i«^A,  if  any  ad  of  barratfy  be  committed  by  the  mafter,  i"-*^^- 
tariotts  degrees  of  puniOiment^  fomelimes  amounting  even  . 

N  to 
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C   H    Al   f'  to  dearh,  ^re  infl'tfled  upoii  .him,  proportioned  .to.  the  CDoir 
mhy  of  his  guilt* 

We  do  not  find  chat  any  punilbinent  was  expre&ly  pr9«> 
vided,  by  the  law  of  England^  for  offences,  of  this  naturji, 
till  the  reign  of  Queen  JnnCf  at  which  timei  as  may  be  coU 
le3ed  from  the  preamble  of  the  llature,  the  wilful  calling 
away,  burning  or  dcflroying  of  (hips  by  the  matter  or  mari- 
nersj  was  become  very  frequent.  ^ 

1  Anne,  flat.  To  prevent  thefe  evils  that  ftatufe  ordains,  "  that  if  any 

**  capain,  mafter,  mariner,  or  other  officer  belonging  to  »xiy 
**  (hip,  fliall  wilfully  caft  away,  burn,  or  otherwife  deftioy 
**'  the  (hip  unto  which  he  belongcth,  or  procure  the  (ai^e  to 
<^  be  done  to  the  prejudice  of  the  owner  or  owners  tbero^, 
*<  or  of  any  merchant  or  merchants  that  (hall  k^ad  gOfrfs 
«*  thereon,  he  (hall  fufier  death  as  a  felon." 

4  0^0. 1,  c.  12.       Upon  trial  this  aft  was  found  not  to  be  fufHciently  exten* 
*'  i'  five  ;  and  therefore,  by  a  fubfequent  (latute,  it  was  declared* 

^*  that  if  any  owner  of,  or  captain,  matter,  mariner,  pc 
**  other  of&cer  belonging  to  a(hy  (hip,  (hall  wilfully  caft 
«  away,  burn,  or  otherwife  deflroy  the  (hip  of  which  he  is 
•*  owner,  or  unto  which  he  belongeth,  or  in  any  manner 
*<  direA  or  procure  the  fame  to  be  done,  to  the  prejudice 
*<  of  any  perfon  or  perfons  that  (hall  underwrite  any  po*, 
*<  licy  or  policies  of  infurance  thereon,  or  of  any  mer- 
**  chant  or  merchants  that  (hall  load  goods  thereon,  be  jhall 
««  fuffer  death." 

rtGeo.l  CIO.       By  a  fubfequent  (latute  it  was  afterwards  enafted,  "  that 
^  6-  «<  if  any  owner  of,  or  captain,  matter,  officer, « or  mariner 

r  '1  *<  belonging  to  any  (hip  or  veffel,  (hall  wilfully  caft. away, 
"  burn,  or  otherwife  dcftroy  the  (hip  or  veHkl  of  which  h» 
«  is  owner,  or  to  which  he  belongeth ;  or  in  any  wife  di- 
"  reft  or  procure  the  fame  to  be  done,  with  intent  or  defign 
"  to  prejudice  any  perfon  or  perfons  that  hath  underwrote, 
««  or  (hall  underwrite  any  policy  or  policies  of  infurance 

•*  thereon, 


I 


OF  tttE  MASTER  Oft  MARtNEkS. 


9i 


•*  tfccrcon,  or  of  any  merchant  or  merchants  that  fhall  load  c    HA    P. 

'*  goods  thereon,  or  of  any  owner  or  owners  of  fuch  fhip 

^  or  VefTcI,  the  pcrfon  or  perfohs  offending  therein-,  being 

"  thereof  lawfully  convifled,  fliall  be  deemed  and  adjudged  a 

^  felon  or  felons,  and  fhall  fuffer,  as  in  cafes  of  felony,  with- 

•  our  benefit  of  clergy.** 


The  following  fefiion  direfts,  that  if  the  offence  be  com-  ^^^  ScftkJ*.  ♦ 
fflittcd  within  the  body  of  a  county,  the  fame  (hall  be  tried 
as  all  felonies  are  in  the  common  law  courts :  but  if  upon 
the  high  feas,  then  to  be  tried  agreeably  to  the  diredions  of 
the  28  H.  8.  c.  15.  .     . 

Thefe  are  the  only  politive  regulations,  known  to  the  law 
if  England^  for  the  punifhment  of  thofe  who  wilfully  deflroy 
(hips  to  the  prejudice  of  fuch  perfons  as  are  interefted  in  their 
prebrvation. 


.V 


wa     ' 
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CHAPTER     THE     SIXTH. 


Of  Partial  Loffes,  and  of  Adjuftment, 


HAVING,  in  the  preceding  fchapters,  treated  fcJly  of 
,  the  different  kinds  of  lofle),  for  which  the  undcrwritctj 


are  anfwerable,  the  ftibjefl  naturally  leads  one  \o  conliddi 
Vfhcn  lofies  (hall  be  faid  to  be  total,  and  when  partial  or 
average^  as  they  have  been  moft  commonly  denominated. 
When  we  fpeak  of  a  total  lofs,  we  do  not  always  mean  to 
fignify,  that  the  property  itifared  il  irrecoveraWy  lofr  or 
Igone :  but  that,  by  fome  of  the  perils  mentioned  in  the  po- 
lic}%  it  is  in  fuch  a  condition,  as  to  be  of  little  ufe  or  value 
to  the  infured,  and  To  much  injured,  as  to  juflify  him  in  abaii- 
doning  to  the  infurer,  and  in  calling  upon  him  to  pay  At 
whole  amount  of  his  infurance,  as  if  a  total  lofs  had  adualtv 
happened.  But  the  idea  of  a  total  lofs,  in  this  fenfe  of  the 
word,  is  fo  intimately  blended  and  interwoven  with  the  doc^ 
^Barr.  1170.      trine  of  abandonment,  that  it  will  add  much  to  clearnefs  and 

precifion,  to  refer  what  may  be  faid  on  this  fubjed,  till  we 
^  come  to  the  chapter  on  abandonment.  In  this  pidce  it  will 
be  fufficient  to  remark,  that  in  cafe  of  a  total  lofs,  properly 
fo  called,  the  prime  coft  of  the  property  infured,  or  the  value 
mentioned  in  the  policy,  muft  be  paid  by  the  underwriter ;  at 
leafi,  as  far  as  his  proportion  of  the  infurance  extends.  This 
is  evident  from  the  nature  of  the  contra£l ;  for  the  infurer 
engages,  as  far  as  to  the  amount  of  the  prime  coA,  or  value  in 
the  policy,  that  the  thing  mfured  (hall  come  fafe:  he  bas 
nothing  to  do  with  the  market ;  he  has  no  concern  in  any 
profit  or  lofs  which  may  arife  to  the  merchant  from  the  fafe 
of  the  goods;  If  they  be  totally  lofi,  he  mud  pay  the  prime 
coil,  that  IS,  the  value  of  the  thing  he  infured^  at  the  outfet\ 
he  has  no  concern  in  any  fubfequent  value.  So  likewife,  if 
part  of  the  cargo,  capable  of  a  feveral  and  diAlnd  vaKiutioii 
at  the  outfet,  be  totally  lofi;  as  if  there  be  one  hundrell 
ho^(heads  of  fugar,  and  tea  happen  to  be  lofi»  the  infurer 
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Qiofi  pay  tli«  prime  poft  of  thofe  ten  hag(heads,  witboQt  any  CHAP, 
legard  to  t\^  pric«»  for  which  the  other  ninety  may  be  fold.  ^  _0r  '-m^/ 
Thus  aucb  a^  p^eifpt  for  40lai  lofff s.  ,  ^ 

The  fahjcSt  of  this  and  the  following  chapter,  feetns  to  be 
of  all  others  the  moft  intricate  and  perplexing,  in  the  whole 
bw  of  infurance ;  an  intricacy^  which  arifos  from  feverai 
^ufos.  In  th^  fifft  pla^e,  the  fubje£l  of  average  has  very 
AMom  fallen  under  the  cognizftnce  of  courts  of  judicature  in 
this  country  ;  conlequently  there  are  very  few  adjudged  cafea 
.IP  be  found.  |n  this  fcarcity  of  fettled  principles,  recourle 
IBuft  be  had  to  the  writers  of  foreign  nations,  and  to  fuch  of 
9ur  own  as  have  written  upon  commerce  in  general :  but  the 
lefearch  is  by  i|o  means  attended  with  fatisfafiion,  much  lefs  s^urr.  i55$k 
with  conviBion.  Another  fource  of  perplexity  upon  thii 
fahfiSt  is,  the  irregularity  and  confufion,  which  we  meet 
with,  in  the  prefent  forni  of  policies  of  infurance.  Ambi« 
guitie^  frequently  arife  in  them,  by  uGng  the  fame  words  in 
difl^reot  fenfes ;  and,  in  no  inftance,  is  this  abfurdity  more 
glaring  than  in  the  ufe  of  the  word  average.  This  word  in 
pdicifM  has  two  fignifications ;  for  it  means  *<  a  ccntribution  t9 
a  general  lofs  \**  and  it  aifo  is  ufcd  to  tignify  ^^  a  particular 
fartial  iofs.**     In  commercial  affairs,  indeed,  it  has  no  Ms  ^  ^ 

than  four  diflferent  meanings :  and  therefore  it  cannot  be 
wondered  at,  if  much  confufion  of  ideas  has  arifen  upon  the 
bbjed.  In  order  to  prevent  that,  if  poflible,  in  the  fubfequent 
part  of  thi^  work,  I  (hall  here  endeavour  to  dillinguifli  be- 
tween the  four  difiereut  (enfes  of  the  word  <^  average  ;'*  and 
vherever  I  (hall  have  occafion  in  future  to  fpeak  of  a  damage 
frifing  to  goods  or  otlter  property,  not  total,  except  when  I 
pa  reciting  the  words  pf  a  policy,  I  (hall  take  the  liberty  of 
eaUing  it,  as  I  have  already  done  at  the  bead  of  this  chapter^ 
%fartiafy  not  an  average  bfs. 

When  goods,  or  merchandizes  carried  by  fea,  arcf  thrown  Lex  hUrc. 
fv^-bQaf4  in  ^  fiorm,  for  the  purpofe  of  lightening  the  (hip;  ^  '  ^ 
{be  oweers  of  the  (hip  apd  of  the  goods  faved  contribute  for 
Ike  relief  of  tboCry  wfaofe  goods  are  ejeded,  in  fuch  a  maii* 

Mf  x\iM  a))s^  wb^  pr^fileiji  by  ^he  lightening  of  the  Ibip, 

Nj  may 


Ito 
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^  /P  F.  may  benr  si'proportionaV  lofs  of  the  goods,  thus  tlirowii  over« 
bfiird  for  .the  cofVibioti'  fii(bty%  This  cotiiribudan  is  what  i* 
called  general  or  grofs  average ;  the  full  difcoffion  of  which 
will  be  the  bufinefs  of  the  next  chapter. 


'  > 
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•  Small  or  petty  averages  are  the  next  fpcclcs  ;  and,  as  thclfe 
never  fail  upon  the  underwriters,  I  (hall  here  fet  down  all 
that  is  necefliry  upon  that  fubjeft.  Petty  average  conlifti  in 
fuch  charges  and  diJburfements,  as,  according  to  occurrenceS9 
and  the  cufiom  of  every  place,  the  mafter  neeeflarily  fur- 
nilhes  for  the  benefit  of  the  (hip  and  cargo,  either  at  the  place 
of  loading  or  unloading,  or  on  the  voyage.  ThePe  char^ge* 
are,  lodt manage,  which,  as  it  appears  by  CowePs  interpreteiv 
means  the  hire. of  a  pilot  for  conducing  a  veflel  from  ode 
place  to  another  ;  towage,  pilotage,  light-money,  beaconagei 
'  anchorage,  bridge-toll,  quarantine,  river  charges,  fignak,  iti^ 
flruflions,  pafTage  money  by  caftles,  expences  for  diggir>g  « 
ihip  out  of  the  ice  when  frozen  up,  that  it  may  be  brought 
into  a  proper  harbour ;  and  at  Londttn^  by  cuftom,  the  fee 
paid  at  Dover  pier.  Thefe  feem  to  be  all  the  articles  which 
come  under  the  denomination  of  petty  or  accuftomed  average,, 
as  well  \tK  this  as  in  foreign  countries. 


Mag.  72« 


\  Mag;.  71. 


Jacob's  Law 
b»a."  title  Avc- 

«s«. 


For  thefe  charges,  the  infurers  are  never  anfwerable  ;  hot 
i6ne  third  of  the  expences  is  borne  by  the  (hip,  and  two  thirds 
by  the  cargo.  But  in  order  to  difcharge  the  infurer,  it  nuaft 
appear,  that  the  difburfements  were  ufual  and  cufiomary  in  the 
voyage ;  for  if  they  were  incurred  tor  any  extraordinary  pur- 
pofe,  or  in  order  to  relieve  the  (hip  and  cargo  from  foitie  tna^ 
^nding  danger,  they  (hatl  then  be  reputed  a  general  averagis^ 
and  confequently  be  a  charge  on  the  infurer.  In  Neu  of  thtfe 
petty  averages,  it^  has  become  ufual  at  fome  places  to  pay  SP^^ 
cent  calculated  on  the  freight,  and  5  fer  ceni^  more  for  primaga 
to  the  captain. 

Another  fpecies  of  average,  in  matters  of*  commerce,  i« 
that  which  we  are  accufiomed  to  meet  with  in  bills  of  hiding, 
♦*  paying  fo  much  freight  for  the  faid  goods,  vrtih  ]>ritzi3ge 
4»  and  average.  accuAqined^*'    In  this  fe^fe  it  fignifiet  a  fiMil 


• 


AND  OF   ADJUSTMENT.  t«i| 

« 

in^i  wbich 'mefdiaatt^  who- f(snd  goods  m  the  ifaipi  of^othor  O?  Il<  ^   It 
men,  pay  to  thrmafler,  OTer  and  abovis'^be  freight)  for  bii* 


••  f 


care  and  attcA^on  to  the  goods  (b  eatroll^  *{o  )iicn«     Thia^ 

kind  of  average  may  alfo  be  laid  out  of  the  preJem  en^uiry^ 

asic  is  too  infignificant  a  charge  to   fall  upohUfae  uoder-     [  loi   1 

writer. 

' .  ' 
Having  thus  difpofed  of  the  different  kinds  of  average,  fo    '\  /•'.:•.  \ 

as  to  prevent  a  confufion  of  ideas,  we  (hall  now  proceed  to  ' -'/.^ 

the  main  fubjefl  propofed,  nanaely,  what  ihall  be  coqfidered 

a4  a  partial  lofs  ?    how  fuch  a  lofs  (hall  be  adjufied,  and  in 

wbat  proportion  it  (hall  be  paid.     I  f^iid,  at  the  beginning  of 

ihk  chapter,  that  thefe  were  queftions  of  intricacy  ;  and  fo 

noil  undoubtedly  they  formerly   were :  but  much  light  has 

hien  thrown  upon  theovfay  Lord  MamJUU^  in  his  elaborate 

Ml  very  learned  argument  in  the  cafe  oi  Lewis  v.  Rucker  \  2  Burr.  1167. 

aad, as  that  cafe  has  been  frequently  recognized,  and  has  ever 

fiace  been  looked  up  to,   as  the  rule  and  flandard'  of  decifion 

4ipoa  fimilar  occafions,  I  have  drawn  mod  of  my  ideas  upon 

.this  Xubjefl  from  the  reafoning  there  made  ufe  of  by  his  lord*  ' 

Aip.io  delivenng  the  opinion  of/tbe  court. 

Partial   toTs,  ex  vi  termini^  impKes  a  damage,  which  the 

•jUp  may   have  foftained,  in  the  courfe  of  her  voyage,  from 

'iny  of  the  perils  mentioned  in  the  policy  :  when  applied  to 

'idit  cargo,  it  alfo  means  the  damage  which  goods  may  have 

noeeived,  without  any  fault  of  the  mailer,  by  ftorm,  capture, 

firaoding,  or  fhipwreck,  although  the  whole,  or  the  greater 

fart  thereof  may  arrive  in  port.   Thefe  partial  loITes  fall  upon 

^  owners  of  the  property  fo  damaged,  who  muil  be  i|i- 

demaiiied  by.^he  underwriter.     For  if  the  goods  arrive,  but  &  Bun*.  1174. 

kiTeoed  ta  value  through  damage  received  at  fea»  the  nature 

of  an  indemnity  fpeaks  demon  ftrably,  that  it  can  only  be  ef- 

fefied  by  putting  the  merchant  in  the  fame  condition  in 

which  he  would  have  beeni  if  the  goods  had  arrived  free 

•  from  damagQ« 

The  underwriters  of  L$ndon  exprefsly  declare,  as  appears  vi4e  »h«  Ap« 
:  iftei  a  AeoMKaoAiai  at  tjie  foot  of  the  policy^  that  they  will  ^^^^*^  ^^  <« 

N  4         #  not 


OF  9ABiTl^:lr  M^s»_^^ 


•  •   • 


«  H  H  a  not  asBarejr  for  panifOi  lafhh  ^ot  axoouniiaft  4q  z^  oN^ 
^^'         jl^lus  cliH^fe  was  ipUoduc^d  inta  Bngl\fk  policies  sibout  tfaf 
jr.9ar  JL749».b4iiiti);|  (gng  before  tb^t  time  been  gi^erallv  ufe^ 
in  ajqu)/!^  ^M.  tjie'ifading  CQuptries  in  Europe  \  w^  it  was  iofi 
tiPn^'t^t'Cr^en^  the  underwriters  fjtffp  b^ng  continuaJIj 
^har^e^  by  trifling  demands.      But  at  thc-fi^ifi^e  time^  th^ 
.^   ',  thdy'  provide  againft  trifling  cjaims  for  partial  loflres»  they 
r  ^M  j;.   undertake-  to  indemnify  againft  lo^Tes,  however  incopG^er* 
/;.%*.'•  *    »  able,  that  arife  from  a  general  average  ;  becaufe  that  ca^  Mj 
ver  happen  but  in  cafes  of  imminent  danger,  when  it  is  J^ 
the  common  intereft  that  fuch  expences  {bould  be  ipcviij^d*.  . 

t  Mafcnt  73.         ^^  ^^  ^^^'^^  obferved  by  a  very  fenfible  mecchaat,  who  hn^ 

writteo  ujpon  infurances,  that  almoft  ail  the  ordinances  (eeai^ 
deficient,  in  not  fully  explaining  i»wbat  cafesi  and  in  wbal: 
manner,  the  damage  arifing  from  a  partial  lofn  fliati  Ini 
deemed  to  exceed  3  per  orrnf*     To  illufirate  his  meaning,  ht 
fiates  this  cafe.     Sappofe,  fays  be/  a  merchant  hat  Slipped. 
1 01  chefls  of  goods,  of  which,  on  arrival,  three  ch^fts  are,  by 
the  fea,  or  by  fome  accident,  (b  fpoiled,  aa  to  b^  wottbiKK 
thing  ;  if  the  damage  be  calculated  at  on  the  whol^  v^ue  of- 
10 1  chefls,  it  will  not  exceed  3  per  ceni.  and  it  ia  fought  by 
moft  infurers  not  to  be  recoverable,  in  fuch  a  caie»  by  the  iiH' 
fuKd ;  efpecially  if  the  infurance  be  made,  wiliiout  .ej^prefs^. 
'  declaring,  in  the  policy,  the  particular  f^m  isfyredon  each, 
"cbeft.     The  foundation  of  this*  opinion  is,  that  it  is  con^ 
fidered  as  one  entire  infurance,  and  not  a  difltaCk  infuraiM^ 
on  each  cheft* 

This  is  a  point,  which  at  firfl  view  may  feem  to  fall  williiv 
a  Burr.  1170.     >  cafe  laid  down  by-  Lord  Mansfield,     ^^  If/'  faid  liis  loFd(ki{V 

^*  the  cargo  be  totally  loft,  the  underwriter  muft  pa^  the  vat/ 
lue  of  the  thing  he  infured.  So,  if  part  of  the  cargo,  capa* 
ble .  of  a  feveral  and  diftincl  -valuation  at  the  outfet  be  Uf^ 
loft  ;  as  if  there  be  100  bogfheads  of  fugar,  and  ten  happen 
to  b^  ioft,  the  infurer  muft  pay  the  prime  coft.  of  thofe  tesr- 
hogffaeads,  without  any  regard  to  the  price  for  which  the 
.  Other  90  may  be  fold."    So  it  ha»  been  fuppofed  in  the  c^fe 

-  put  by  ma^ait^  the  t}iree  chefts  91  goods  v^  u  ci^k  o>.  *  ° 

difliaa 


A 
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Mtfiftaod  feveraWaluation,  as  the  three  hogflieaA  of  fag^    ^   'y^   ^- 
ind  co^fcqaentl^  Hre  to  be  paid  for,  sis  for  a  total  lofs.     Bitt  ^i^i^^^pl 
Lord  Mansftfid  \%  putting  a  csife  mcfvly  to  fliew,  that  th^ 
mrket  price  is  not  at  all  to  be  conQdere^  in  charging  the  in- 
iiirer ;  and  his  lordlhip  certainly  bad  not  in  his  copteoiplatioa 
^  cafe  put  by  Magms. 

As  deamefs  and  precifion  are  neceffiiry  iQ>on  9JI  fubjedst 
sod  (Dare  efpecially  upon  this,  it  will  be  proper  to  obferve^ 
that  when  we  fpeak  of  the  underwriter  being  liable  to  pay»  [  103  3 
whether  for  total  or  partial  lofles,  it  muft  always  be  under- 
ik)od,  that  they  are  liable  only  in  proportion  to  the  iiima 
which  they  have  underwritten.     Thus,  if  a  man  underwrita  :  *  \ 

loe  /.  upon  property  ralued  at  5^  /.  and  a  total  lofs  hap- 
pen, he  IhaH  b^  anfweraUe  for  1  pa/,  and  no  more,  that  be- 
i^  the  aaaount  of  his  fnbfcription  1  if  only  a  partial  lofs, 
VDoiHiting  to  60  A  or  70  /.  p^r  riw/.  upon  thf  whole  value ; 
\m  IkaU  pvy  60  h  or  70  /•  being  his  proportion  of  the  loft^ 


WhcQ  a  totri  lofs  happens,  the  infured  is  entitled  to  re«  i  Ma^ent  35, 
cover  agai oft  the  underwriter,  ai  foon  as  he  has  proved  the 
nine  oi  the  thing  infured :  but  when  the  value  is  inferted  in 
a  policy,  the  infurer,  by  allowing  fuch  infertion,  has  admits 
(sd  the  vahie  fo  be  as  ftated ;  and  nothing  remains  but  to 
pioffc,  that  the  goods  infured  were  afiually  on  board  the  fliip«  Vide  aate,  e.  i« 
It  is  only  in  cafes  of  total  loft  that  any  difference  confifts  ^'  '* 
txetwcen  a  valued,  and  an  open  policy :  in  the  former  cafe 
the  value  is  afcertained;  in  the  latter,  it  muft  be  proved* 
But  whece  the  lofs  is  partial,  the  value  in  the  policy  can  be 
tm  guide  to  afcertain  the  damage;  which  then  neceffarily 
bocomes  a  fuhjeA  of  proof,  as  much  as  in  the  cafe  of  an  < 

opsnr  policy* 

When  a  partial  Ipfs  happens,  the  firft  enquiry  which  na- 
totaily  arifes  is  this ;  for  what  does  the  infurer  undertake  to 
iaiAsmnify  the  owner,  in  caf;;  of  a  partial  lofs  ?  To  anfwcr  * 
this  queAioo,  regard  muft  be  had  to  the  nature  of  the  con* 
tiafi,  betweeo  the  underwriter  and  the  merchant.     What  is  t  Barr.  im^ 
the  Bitui^  of  the  conixaai   That  the  goods  fliall  come  fafo  "^^' 

to 
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cr  K\  A   P.  lo  the  port  of  xlelivery  ;  orif  they  do  wW,  thaf^  itifattr* 
will  indetmnfy  the  owner  to  the  amount  of  the  value'  of  tbtf " 
goods  fiatdd  in  the  policy.  •  Whereyer  then  the   propeityr 
infured  is  leflened  in  value,  by  damage  received  at  iea,  jis& 
ifee  is  done  by  putting  the  merchant  in  the  fame  condition  ' 
V        .    ^  (relation  being  bad  to  the  prime  coft  nr. value  in^flie  poKcy) 
which  he  would  have  been  in,  if  the  goods  had  arrived  fiee 
'  from  damage  ;  that  is,  by  paying  him  fiich  proportion -of 'the 
prime  coil  or  v^lue  in  the  policy  as  correfpbnds  wifh'thepnM 
portion  of  the  diminution  in  value  occafioned  by  the  da-» 

s  Burr.  1 170.      mage.     The  queftion  then  is,  how  is  the  proportion  of  da« 
t  ^04  J     Aiage  t6  be  afcertained  ?  It  certainly  cannot  be  by  any  mea* 
(bve  taken  from  the  prime  coft:  but  it  may  be  done  in  tbii 
way.     Where  an  entire  thing,  as.  one  hogibead  of  fugar; 
happens  to  be  fpollcd,  if  you  can  fix,  whether  it  be  a  third,  . 
a  fourth,  or  a  fifth   wqrfe,  then  the  damage  is  afcertained 
to  a  mathematical   certainty.      How  is  this   to    he   found 
out  ?  -Not  by  any  price  at  the  port  of  difcharge  ;  biit^it  fnoft  " 
be  at  the  port  of  delivery^  where  the  voyage  is  completed, 
and  the  whole  damage  known-*     Whether  the  price  at   the 
fatter  be  high  or  low,  it  is  the  fame  thing ;  for  in  either  cafe  * 
i^  equally  (hews,  whether  the  damaged  goods  are  a  thirds  a 
fourth,  of  a  fifth  worfe  than  if  they  had  cbrtie  found  :  coa« 
fequently,  whether  the  injury  fuftained  be  a  third,  fourib,  ^ 
fifth  of  the  value  of  the  thing.     And  as  nhe  infurer  pays  tbe 
v^hole  prime  coft,  if  the  thing  be  wholly  loft;  fo  if  it  be  oiily 
a  third,  fourth,  or  fifth  worfe,  he  pays  a  third,  fourth,  or  6fth^  - 
not  of  the  value  for  which  it  fold,  but  of  the  value  fiated  in 

f  Magens  37.     the  policy.      And  when  no  valuation  is  ftated  in  tbe  policjs  • 

the  invoice  of  the  coft,  with  the  addition  of  all  charges^  and 
the  premium  of  infurance,   fhall  be  the  <fouudation»    upon  . 
which  the  lofs  (hall  be  computed,  :  • 

This  rule  of  afcertaining  damage,  occafioned  by  a  partial 
lofs,  feems  to  be  fraught  with  fo  miKh  good  fenfe,  to  be  (b 
^ery  comprehenfive,  and  fo  Intelligible  to  every  uiiderfianvk 
ing,  that  it  will  now  be  only  neceflary  to  (hew,  that  the  de^ 
cided  cafes  have  been  agreeable  to  that  rule  :  firft  reque(HQg 
tbe  reader  to  bear  in  mind^  what  has  already  been  mentioned 

namely^ 


itND  OF  adjustment:  v^ 

ifj  that  the  value*  upon  \yhxch  the*  foregoing  eaknlai-  c  H   a:  p; 
M  reib»  is  the  prime  coft  of  the  commodity,  irkoUy  inde^  ^ 
^dsnt  of  the  rife  or  Mi  of  the  nuurket*  or  the  fchemes  or 
ijfiicttlatfDD  of  the  mer^baat. 

I»«ir«ftion  upon  a  policy  of  infiaraiKie  to  reoovfcranave-'  nick  aod  »>»• 
nge  loTs  tipon  goods,  Mr.  Juflice  Suikr  obfewd,  that  m  S'J,Ji,M« 
fadi  cafes^  whether  the   goods  arrived  to  a   good  or  bad  ^^c^-  '^^^m, 
iB^fketwas  imnniterial^  for  the  true  way  of  efiimating  tbQ      ^' 
lofs  was  to  take  them  at  the  fair  invoice  price  {a). 


ano« 


.  A  rule  kaving  been  obtained  by  the- plaintiffs,  who  were  Levis  and 
die  infuied,  for  the  defendant  (the  infurer]  to  (hew  caufe,  ^^^  "-  Ruckeri 

'  .     ^  '  K  '  2  Burr.  1 167, 

wiby  a  verdiA,  obtained  by  bun,  ihould  not  be  fet  afide,  and 
a  oew  trial  Jiad  i 

The  court,  after  bearing  the  matter  fully  debated,  took     r  jq^  1 
^me  to  advife,  and  their  unanimous  opinion  was  delivered  tQ 
tbe  following  e(fe£l : 

Lord  Mansfield. — **  This  was  an  a£iion  brought  upon  % 
pdicy,  by  the  plaiiuiffs,  for  Mr.  Jamis  B^urduu^  upon  the 
goods  on  board  a  (hip,  called  the  A/vu;  Martha^  at  and  from 
Si.Tbomas^s  IJland  to  Hamburgh^  from  the  loading  at  St.  Tho^ 
iQtfj'/  Ifland^  till  the  Ibip  (bould  arrive,  and  land  the  goods  at 
Mmtiirgb*  The  goods,  which  confined  of  fugars,  coffi^  . 
and  indigo,  were  valued  ;  the  clayed  fugars  at  30  A  per  hogC^ 
liead ;  the  Mufc§vad9  fugars  at  20  /.  per  hog(head  ^  and  the 
coffee  and  indigo  were  likewife  refpedively  valued*  The 
fegirs  were  warranted  free  from  average  (that  is  partial 
lob)  under  5L  per  cent. ;  and  all  other  goods  free  from  ave* 
lage  under  j  /•  per  cent,  ualefs  general .  or  the  (hip  be 
ftianded. 

In  the  ooorfe  of  the  voyage  the  fea  water  ^t  in ;  aj»l 
^n  the  0iip  arcived  at  Jimburgky  it  appeared  that  every 

<  -  (')  Ncithei  does  tbe  usdcrvrirer  inCore  agaijill  any  lofs  thaf  may  arifc  (roxn 
^e  difference  of  exchange.  Tkeliu/fQn  v.  Bewick,  Sittings  after  Mickaelmaiy  34 
5«.  n^    f^''««/^,  p.  77. 

bogfhead 


IPS  OF    PARTIAL    LOSSES. 

P.  hogflicad  of  fugar  waa  damaged*  The  dv9ago  the  fugin  bad 
Aidainedi  made  it  neceflkry  to  TqII  tbem  immediately;  ao^ 
they  were  accordingly  fold;  but  the  difference  bcfwcqi  tbi^ 
price  which  they  brou|ght,  on  account  pf  tbf  daopi^get.  ^ 
that  which  they  might  then  have  been  fold  for  at  Hamhurgl^ 
if  they  bad  been  founds  was  as  ao  /•  o  i*  B  d.  p^r  hogi^ead  it 
to  23  /.  7  /•  8  ^.  per  hogfhead :  (that  is,  if  found,  diff 
would  have  been  worth  23  /•  7  j.  8  d.  per  hogOiead ;  u 
dasMgad^  they  were  only  worth  20  A  o  ^.  8  d.  fer*  hogftiead). 

The  defendant  paid  money  into  court,  by  the  foUowi^g 
rulo  of  eftimating  the  damage :  he  paid  the  like  proportion 
f  f  the  fuBit  at  which  th«  fugars  were  valued  in  the  polieyf 
as  thtf  price  of  the  damaged  fugars  bore  to  found  fogart  it 
Hamburgh^  the  port  of  delivery.  All  this  was  admitted  a^ 
the  trial ;  though  perhaps  upon  an  accurate  computation, 
tliAre  may  be  a  miftake  of  about  17  /.  on  the  money  paid  in. 
But  DO  advantage  waa  attempted  to  be  taken  of  this  ffip ;  it 
was  admitted,  that  the  money  paid  in  was  fufficienf,  if  the 
rule,  by  which  the  defendant  eftimated  the  lofs,  was  right : 
and  the  only  queftion  was,  by  what  meafure  or  rule  the  da- 
mage, upon  all  the  circumflances  of  the  cafe,  ought  to  be 
eftimated. 

r  106  ]  To  dtflinguifli  this  cafe,  under  its  particular  circumftanoe^ 

out  of  any  general  rule,  the  plaint i(Ps  counfcl  called  Mr.  Stmud 

CbolhiU  clerk  to  Mr.  Bourdieuy  who  proved,  that  upon  the  15th 

ef  F^iruatjy  the  time  of  the  infurance,  fugars  were  worth  at 

London  and  Hamhurgb^  35  /.  a  hogfliead ;  that  the  propoU  of  a 

congrefs  to  be  holden,  and  the  expedation  of  a  peace,  had,  on  a 

Judden,  funk  the  price  of  fugars :  that  before  the  Oftip  arrived 

9XH4f$nbufgb^  and  before  he  knew  that  the  fvgari  had  receiwl 

any  damage,  Mr.  Bourdieu  had  fent  orders,   that  the  fugars 

fhould  be  boufed  at  Hamburgh^  and  kept  till  the  price  ihouid 

rile  above  30  /.  a  hogfbead :  that  be  had  many  hundred  hog- 

flieads  of  fugar  lying  at  Amfiirdam^  to  which  place  he  had  fent 

the  like  orders ;  that  the  congrefs  not  taking  place,  in  pfR 

fugars  rofe  25  fer  cent. :  that  what  he  fold  of  the  fugars,  which 

he  had  at  4mflerdamj  brought  30  hfer  bogfllcad>  mi  ^f>W^* 

chat 


AND  01?  ADJUSTMENT.  io6 

*  '  »  • 

tint  ht  lAtght  have  fold  thefe  Aigars  at  tfae  fame  price,  if  they  6   it    A   ft 


VV^ 


bad  been  kept,  according  to  his  orders ;  and  the  only  reafon 
fer  which  they  were  not  kept  was,  becaufe  they  were  ren- 
dered ^etifh^Ue  flrom  the  fea  water,  which  had  got  in. 
Thenfcfcr^,  fcid  they,-  the  ncceflity  of  an  immediate  fait,  and 
Ae  eonfequeilce  tlierdoF^  tnight  to  be  computed  into  the 
AMg6« 

« 

The  fjiccmf  JQry  (amongft  whom  there  were  many  fiMliMe 
merchants)  found  the  defendant's  rule  of  efiimation  to  be 
ligfai^  feod  gave  theit  verdvft  for  Mm.  They  utiderftood  the 
f»IJM  ¥|ry  well,  and  kn«w  more  of  the  fierbjeA  of  ir,'tlMi<i 
aoy  My  elfa  pl«feiit ;  and  they  formed  their  judgment  froitl 
fheirown  iioiiont  and  experience*  -without  much  aflUtatioe 
•foil  aiy  thiftg  th«t  {laflbd. 

m 

f 

Tbs  cMufel  tor  the  plaintiflv  in  llie  outfet,  chiefly  reA«d 
Vjpoa  the  |>articii^ar  ciraimfiances  of  tfiitcafe.  The  defandMtt 
ciisred  to  call  wkneflet  to  prove  the  general  ufage  of  ettAt^ 
ting  the  vpnoltity  of  damage,  when  goods  are  injured. 

« 

"I  wai  »t  firft  ftruck  with  the  argument,  that  the  imme- 
diate neceflity  of  felling  in  this  cafe  might  be  taken  into  con- 
fideration,  as  an  exception  to  the  general  rule ;  and  propofed 
Hat  the  caixfe  might  be  left  to  the  jury  upon  that  point.  But  ^  ■*' 
UtL'ff^nn  fbr  the  defendant  argued,  ^fhat  the  necdGty  of  fet-'  [  107  ] 
liDg,  and  the  confequence  thereof  ought  not  to  be  regarded  f 
and  what  he  iaid,  bad  io  much  weight,  that  it  very  mocii 
cbbged  vny  way  oi  thinking. 

Tferc  was  nothrng  tt)  fum  up ;  but  the  jury  aflced,  Whe- 
tterlwoold  give  them  any  direfiions?  I  faid,  I  left «  to 
them,  **  Whether  the  difference  between  the  found  arvd>he 
•^  datiiiaged  fagars,  at  the  port  of  delivery,  ought  to  he  the 
*  fute ;  or.  Whether  the  neccffity  of  an  immediate  fale,  cef- 
"  tainly  occafioned  by  the  damage,  and  the  lofs  thereby,  (horild 
"  be  taken  into  confidcration.**  I  told  them,  though  it  harf** 
ftradk'tn6at  fitft,  this  might  be  an  exception  ;'  yet  what  ft© 
cotaakff^i  fhe  (tefendsint  faid  to  the  contrary,  feemed  to  have 

••***  great 


jivf  OF    PARTIAL    LOSSirs, 

Ct  H^  F.  ^  gvsat  jsmght.   The  veidiawas  for  the  (kfeddant ;  and  a  fwW 

tdai  was  moved  Cor*  ' 

No  fad  is  now  difputed ;  the  only  ^uefUon  is,  whether 
the  jury  have  eftimaied  the  damage  by  a  proper-  fneafare. 
To  inake  this  matter  more  inteliigiblcy  I  wall  firft  (lat^^the 
rule»  by  which  the  defendant  and  the  jury  have  goatii 
and  then  I  will  examine  whether  the  plaintiff  has  Ihewn  a 
better*  ' 

The  defendant  takes  the  proportion  of  the  difference  be- 
tween found  and  damaged  at  the  port  of  delivery,  and  pays 
that  proportion  upon  the  value  of  the  goods  (pectfied  in  the 
policy ;  and  has  no  regard  to  the  price  in  money,  which  either 
the  found  or  the  damaged  goods  bore  in  the  port  of  delivery. 
He  fays,  the  proportion  of  the  difference  is  equally  the  rule, 
whether  the  goods  come  to  a  rifing  or  a  faUing  market.  For 
inftanoe,  fuppofe  the  value  in  tbe  policy  to  be  30  /.  {  Ae 
goods  are  damaged,  but  fell  for  4.0/.:  if- they  had  bebfl 
found,  they  would  have  fold  for  50  /.  The  difference  then 
between  the  found  and  damaged  is  a  fifth ;  confequently  die 
inCarer  muft  pay  a  fifth  of  the  prime  coft,.  or  value  in  thepo* 
licy,  that  is  6  /. :  e  cunverjo^  if  they  ^orae  to  a  loliog  market, 
and  fell  for  10/.  being  damagod*  but  would  have  fold  for 
20 /•  if  found,  the  difference  is  one  half:  the  infurer  muft 
pay  half  the  prime  coft,  or  value  in  tbe  policy,  that  is  i5'/# 

To  this  rule,  two  objefiions  have  been  made^    Firft,  th)i 

it  is  going  by  a  different  meafure  in  the  cafe  of  a  partialf-fmi 

that  which  governs  in  cafe  of  a  total  lofs ;-  for  upon  a  total 

.  .  lob^  the  prime  coil,  or  value  in  the  policy,  muftbepaid^ 

[  108  1    '^^  atifwer  to  which  obje£lian  is,  that  the  diftin£lion 'is 

founded  in  tbe  nature  of  the  thing.     Infurance  b  a  comrad 

of  indemnity  againff  the  perils  of  the  voyagie,  to  the  amooat 

of  the  value  in  the  policy  \  and  therefore,  if  the  tbing  be 

totally  loft,  the  infurer  mufl  pay  the  whole  value  which  he 

'  infured  at  the  outfet.     But  where  a  part  of  the  commodity  is 

fpoiled,  no  meafure  can  be  taken  from  the  prime  coft  to  af- 

'  certain  the  (quantity  of  the  damage  fuftaaaed.    The  only  wy 

• 

IS 


U:4p;ft^rwMtepjtethb9.Wi*.tlu|)i:^  fourth  t»)orfejd»«  C'  &^i  Id 
the  found  commodity ;  and  then  you  pay  a*tbiiil  offJducdkci 
the  prime  .coft»  or  value  of  the  goods  fo  damaged  (a}« 


rTbe'#eiit  objediaoi,  with  which  this  xafe  has  been  m* 
M^iA  i^tfaken  from  the  circomftance  >  of  the  policy  ^itt 
jjW^JI  being  m  vahied  pbhcy.  .  -  >: 

I  am  a  little  at  a  lofs  to  apply  the  arguments  drawn  ffOBi 
tbepce.  It  is  faid,  *^  that  a  valued  is  a  wager  policy^  like 
*ViH^tf^H^>  na  initr^ffli  and  if  fo^  there,  can  be  no  -partial 
/^joiH^and.the  iofured  can  only  recover  as  for  a  total  loA^ 
i*  .abaodooing  what  is  fa^»  becaufe  the  value  fpeotfiedcis 
iS:fiaitiQiis." 

.  A  viJued  policy  is  not  to  be  confidered  as  a  wager  policy^ 
or  like  ^^  i^UuJi  ,dr  no  inteteji**  If.  it  were,  it  would  he 
void,  by  the  ftamte  of  19  Geo.  11.  c,  37.  The  only  eficft  Videpoft,  c.i|. 
^tCfa^  vaIuatiop>  is  fixing  the  amount  of  the  prime  coft^  juft 
mji  the  :parties admitted,  it  at  the  trial :  but  in.  every  argtt» 
ncnt,  and  for  every  <)4:her  purpofe>  it  jnuft  be  ta^en,  that  tbb 
^ue  was  fixed  in  fuch  a  manner,  as  that  the  infured  meant 
4d'have  am  ^indemnity  only,  and  no. more.  If  it  be  under- 
valued, themerchant  himfelf  flands  the  infurer  for  the  rtlL 
If  h  be  much  overvalued,  xit  muft  be  done  with  a  bad  view, 
eu)ier  to  gaih,  contrary  to  the  19th  of  Giorge  the  Second,  or 
with  fome  view  to  a  fraudulent  lofs ;  therefore,  the  infured  ^ 

fpever  can  be  allowc^d  to  plead  in  a  court  of  juftice,  that  be 
\^  gf^dy  <>vcrvalued»  or  that  his  interefi.was  merely  a:trifk. 

^tJbiK  fettled,  that  .upon  valued  policieSi  the  merchant  lieeH     [  109  1 
ady'  profre  fooae  intereft  to  take  them  out  of  the  19th 
\Qn^\l,if  beoanfe  theadv^rfe  party  has  admitted  the'vakd: 
:and  if  more' f>roof  were  required,  the  agreed  valuation  wtKiM 
fig|fiify?nDthifig.   -But  if  it  (hould  come  out  in  proof,  thalt 


- .  I 
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ip\.\y^}^\d,MfmfidJ^^  prgunwoty  io  anfwer  to  the  firft  dbjc^oa,  I-^m 
.taken  ibc  liberty  ofabridging  rauch  jjf  what  fell  from  his  LorcKbip^  hav;qg^.7ii- 
Rady^idf^rtedif^i^  khfe  former  part  of  the  chapter,  where  1  hid  down  ihc  rdle^ 
Vfli^'detfySM^athiftpShit.     - 


a  man 


toy  OF    PAltTlAL    LO&SltS» 

O  R  A  P.  a  man  had  infured  1^ooo  /.  and  bar}  tnrefeft  on  board  to  tke 
value  of  a  cable  only  4  there  never  has  been>  and,  I  bcliev^ 
there  never  will  be  a  detefmtnation,  that»  by  fuch  an  evaCon^ 
the  aft  of  parliament  may  be  defeated.  There  are  many 
advantages  from  allowing  valued  policies:  hot  where  they 
are  ufed  merely  as  a  cover  to  a  wager^  they  would  be  cofi^ 
fidered  as  an  evafion*  To  argue  that  there  can  be  no  ad^uft^ 
ment  of  a  partial  lofs  upon  a  valued  policy»  is  dire6lly  contrary 
to  the  very  terms  of  Che  policy  itfelf.  It  is  exprefslyTi^/^ 
U  everagtf  if  the  lo(s  upon  fugars  exceed  5  fer  cent,  \  and 
even  if  it  were  not  (bbjeA  to  average,  the  confequence  Would 
be,  that  every  partial  lofs  muft  thereby  become  total ;  bat 
only  the  event,  to  entitle  the  infured  to  recover,  would  nCA 
happen,  unlefs  there  was  a  total  lofs.  Confequently  tha 
plaintiff  in. this  cafe  would  not  be  entitled  to  recover  at  ail( 
Jbr  there  is  no  colour  to  fay  that  this  was  a  total  lofs  (  befides 
the  plaintiffs  have  taken  the  goods  and  ibid  them* 

In  oppofition  to  the  meafure  the  jury  have  gocre  by,  tb6 
plaintifis  contend,  that  they  ought  to  be  paid  the  whole  vdue 
ia  the  policy^  upon  one  of  two  grounds^ 

ift.  Becaufe  the  general  rule  of  efiimating  (hould  be  the 

difference  between  the  price   the  damaged  goods  fell  fori 

and  the  prime  coft  or  value  in  the  policy.    Here  the  damaged 

Ibid  at  20  /.  o  X.  ft  i.  fir  bogfhead ;   and  the*  underwriter 

Tide  fupn,       ihould  make  it  up  30  /.     To  this  I  anfwcr,  that  it  is  impofli* 
Dicker.  Allen,   y^  ^j^^^  jj^^^jj  y^  ^y^  ^^^ .  j^  ^^^jj  jn^i^g  j^^  nnderwritet 

in  the  rife  or  Call  of  the  market :  it  wovM  fubjeft  him,  in 
fome  cafes,  to  pay  vafily  more  than  the  lofs ;  in  pther^  it 
ivottld  deprive  the  iafiiied  of  any  (atisfa&ion,  tliougb  tbeie 
wai  a  lofs.  For  inftanc«»  fuppofe  the  prime  coft  or  valflt 
in  the  policy  30  A  per  hog  (head ;  the  fugars  are  injured )  ibk 
price  of  the  heft  is  20  L  a  hogfliead;  the  price  of  the  da^ 
naged  is  19  /.  10  x.  The  lofs  is  about  a  fortieth,  and  the  in* 
4iirer  would  be  to  pay  above  a  third.  Suppofe  they  come  to 
a  nOng  market,  and  the  found  fugars  fell  for  40  A  a  bogf« 
head,  and  the  damaged  for  35  /.  the  lols  is  an  eighthi  yet  the 
infuier  would  be  to  pay  nothing. 

The 


p«  19^ 


AND    OF    ADJUSTMENT.  Tio 

The  2d  ground,  upon  which  the  plaintiffs  contended  that  C 
fte  30  /.  Oiouid  be  made  up,  is,  that  it  appears  the  fugars 
would  have  fold  for  that  price,  if  the  damage  from  the  fea 
water  had  not  made  an  immediate  fale  necelFary.  The  mo- 
ment the  jury  brought  in  their  verdi6t,  I  was  fatisfied  that 
they  did  right,  in  totally  difregarding  the  particular  circum- 
flances  of  this  cafe :  and  I  wrote  a  memorandum  at  GuildhaH^ 
in  my  note-book,  that  the  verdid^  feemcd  to  me  to  be  right. 
As  I  expefled  that  the  other  caufe  upon  the  fame  point  would 
be  tried,  I  thought  a  good  deal  upon  the  queftion,  and  endea- 
voured to  get  what  afliftance  I  could,  by  converfing  with 
Ibme  gentlemen  of  experience  in  adjuftments.  Tlie  point 
has  now  been  fully  argued  at  the  bar  ;  and  the  more  I  ha>^ 
thought,  the  more  I  have  heard  upon  the  fubjefi,  the  more  I 
am  convinced,  that  the  jury  did  right  to  pay  no  regard  to 
thefe  circumftances. 

The  nature  of  the  contraft  is,  that  the  goods  (hall  come 
bfe  to  the  port  of  delivery,  or  if  they  do  not,  that  the  in- 
furcr  will  indemnify  the  plaintiff  to  the  amount  of*  the  prime 
coft.  If  they  arrive,  but  leflened  in  value ;  in  order  to  in- 
demnify the  owner,  he  muft  be  put  in  the  fame  condition, 
in  which  he  would  have  been  if  the  goods  had  arrived  free 
from  damage :  that  is  by  paying  fuch  proportion  or  aliquot 
part  of  the  prime  coft,  as  correfponds  with  the  proportion  or 
cliquot  part  of  the  diminution  in  Value  occafioned  by  the 
liamage. 

The  duty  accrues  upon  the  (hip*s  arrival  and  landing  her 
cargo  at  the  port  of  delivery  :  the  infured  h.is  then  a  right  to 
demand  fatisfa£lion.  The  adjuflment  can  never  depend  upon 
future  events  or  (pecula(if)ns.  How  long  is  he  to  wai(  ?  a 
week,  a  month,  or  year  ? 

In  this  cafe,  the  price  rofe  :  but  if  the  congrefs  had  take^ 
place,  or  a  peace  had  been  made,    it  would   have  fallen. 
The  defendant  did  not  infure,  that  there  fliould  be  no  bon* 
grebor  peace.     It  i$  true  Mr.  Bourdieu  aded  upon  pol'/tical 

o  fpecula* 
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P*  ^>eisiiUtioni  ind  ordeiied  ibeiugifs  to.befccpt  till  the  jpice 
ihoirid  be  30/.  aad  upwards-;  butnotpriwite  f(;imme  or  pco^ 
jed  of  trade  of  the  infured  can  aEe£l  the  initu»r;  for  im 
knew  nothing  of  it.  The  defendant  did  not  undertake  thit 
the  fsgars  fliouid  bear  a  price  of  30  /•  a  hogikead.  If  fpch 
L  '''  J  culative  deftinations of  the  iBcrcbant,  and  the  fiieoefft^f  iiacii 
fpecuiattDm  were  tp  be  re|^rded»  it  Miotild  JntraduGe  the 
.greateft  injuftice  and  inconvenience :  the  undecwciter  koD«» 
nothing  of  them  :  ibt  orders  here 'were  ^tven  after  .the  ptt» 
licy  was  figned.  But  the  decifive  anfwer  it,  that  the  tpfijuior 
ha»  nothing  to.do  with  the  price  ;  aodatmt  the  rjght  .of  jlhe 
infured  to  a  fatift(aAion  arifes  immcdiattly  itpoa  their  heiqg 
landed  at  die  po/t  of  deliver}'. 

We  are  of  opinion,  that  the  plaintifis  are  -not  enlitlsd  (0 
have  the  price,  for  which  the  damaged  fugars  vtcw  hUy.Wfiifi 
up  30  /.  per  hogthead  :  and  it  feems  to  us  as  plain  as  any  pro* 
>po(ition  in  Euclid,  that  t4ie  rule  by  which  the  jury  have  gooei 
is  the  right  meafare. 
♦ 
Le  Crat  v.  In  a  fubfequent  cafe,  which  "will  hereafter  be  mentioned /at 

B."R.&ft.         another  purpofe.  Lord  ^4ur{/£f/^  £aid,  that  the  cafe  .of  Znasv 
"^*?o.  lU.      ^,  Ruder  fliould  be  the  rule  in  all  fimilar  cafes,  that  it,  wbese* 
'  ever  there  was  a  fpedfick  deiicription  of  caOis  or  goods :  iHit 
in  i^Cmr.v.  Hughts,  the  property,  which  confiiled  in  vari- 
ous goods  taken  from  an  enemy,  was  valued  at  thefum  infured, 
and  part  was  lofi  by  perils  of  the  {ta ;  confequently  tl)e  fame 
rule  could  not  be  adopted,  on  account  of  the  nature  of  die. 
.  thing  infured.     The  only  mode  was  to  go  into  an  account  tyf 
the.whole  value  of  the  goods,  and  take  a  proportion  of  ihafc 
.fum,  as  the  amount  of  the  goods  loil. 


A 


Since  the  19th  of  Geo,  IL  the  conftanf  u£^re  hat  boeo  le  *  i 
let  (he  valuation  fixed  in  the  policy  remain,  in  cafe  of  a  total'  * ' 
lofe,  unlefs  the  defendant  can  (hew  that  the  plaintiff  had  ^ 
colourable  intereft  only,  or  that  he  has  greatly  over-valued 

^  s 

the^goods :  but  a  partial  lofs  opens  the  policy,    This«cull9yi»    • 
faid  J^d  Mamfifld^  wat  introduced  by  Lord  Chief  Juftice 


A^tJi  Olf  At>i|tJSTAl£NT^  ttt 

2/^>ja«.cafeof.apnj/Siitfj  v..Ji(tnitc  and  in  another  otfe  of-^  A  A  R 
SMYn^Fbrnusfy  which  bappeoed  aboot  tfaelaoie  period^  3he  «-^^,  J^^ 
iluwrak  of  deciiioa  was  adopted*  *  ^-  ^x  Geo*  i<* 

B5  tht  ordinaoices  of  Hsmburgb  it  is  declaced,  that  in  cafe  rMatensiiS. 
of  i  damage  Co  gotvis,  the  afiured  is  not  ta  open  the  damiged  *  - 

IPoJb^  but  in  the  prefance.of  the  fiTurdcs  or  their  deputies  ; 
bui^if  lime  and  circomilances  do  not  give  opportanity  to  call 
themi'  y«t/tbe  goods  rouft  not  beopened,  but  in  the  prefeo^e 
ofaaotatyy  and  fome'witnefleft.  I  can  find  no  iiach  regula*  f  ita  ] 
tloftinihe'  law  Ci  iiifuianoe  in  England^  nor  do  I  underitand, 
that^  any  fuch  is  adopted  in  pcafiice.  Indeed  it  ieems  to  he 
Bcedlefs  \  becaufe  an  aflured^  in  order  to  entitle  himfelf  to 
recover  ibr  a  partial  lofs)  muft  prove  by  diGnterefled  wit- 
Bcflby  to  the  ratisfa&ion  of  the  jury^  the  quantity  of  goods 
daauged  in  the  courlc  of  the  Voyage*  The  parties  ni^y^  how* 
;  c?er,  i&Qft  i^pon  being  {Mrefent* 

It  will  be  .proper  here  to  remark  that  fnnie;goods  are  of  d  Ord.  of  l^ntttie^ 
jperilhablc  nature  ;  and  therefore,  when  they  arc  damaged  by  HartbXh**"^ 
fuck  natural  and  inherent  principle  of  corruption  in  them^ 
TelveS)  the  underwriters)  by  the' ordinances  of  moft  countries^  ' 
ut  biU  to  be  difchatged.    The  underwriters  of  London  bave»  vMe  Agpendbk^ 
j«l«d,  by  «»prcfr  words,  infected  in  their  policy,  ileclared,  ^°'' 
that  they  will  not  be  anfwerable  for  any  partial  l^fs^  happen* 
iogto  com,  fiOl^  fait,  fruit,  floor,  and  feed,  unlefs  it  arife  l^ 
way  of  a  general  average^  or  in  confcquence  of  the  fliip  being 
Jrakd  {/r).    This  claufe  was^  introduced  by  the  underwriters^ 
toptiventthe  vexation  of  (rifling  demands^  which  mull  havn 
sriftn  in  cvtry.  voyage,  on  account  of  the  very  perilhable  na» 
tareof  thofe  commodities,  which  we  havejuft  had  occaiion 
to  enumerate.     This  form  was  formerly  ufed  by  the  two  in- 
furancexoaipanics,  as- well  as  by  the  private  infurcrs,  tfll  the 
Jftt[ri7{4^cwhen  aibip  having  been  Branded,  and  got  off 

W  In  a  h;e  cafe  at  Guildhall^  Lord  Kmyon  told  the  jury  that  a  fliip't  run» 
^  on  lome  wooden  piles,  four  feet  under  water,  eredled  \a  hf^Jheach  river, 
^^««^<toe  yifdft  frt>m  the  thore,  but  |>l^ed  there  to  keep  up  the  hankt  oF  Oft 
*»b.ind  lyii^pa  loch  j^iUs,  till  they  were  cut  away,  vis  a  ItAD^jn^  within 
f*  ^^licy,  ib  at  to  fabjcd  the  underwriter  to  an  average  lofs  on  corn.  Th« 
>nf  ^Miad  accoRliof  ly.  i>obfoo  ▼.  Bwiioii,  Srttin|i  tftcr  fiaftcr,  1799. 

^  ^  again. 
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•CHAP,  again,  the  infurcd  recm^ered  a  fmaU  paittal  lofs  agamft  tiie 
y^^m^J^^^  London  AiTurance  Company;  fince  which  period,  the  Cool- 
Canriiion  v.        panies  have  left  out  the  words.  «*  or  the  (hip  be  ftranded^*  and 

th€  London  ^  t      ttt       -  r        c  i  i-l- 

AiTar.  Comp.     are  HOW  Only  Jiabley  in  cales  ot  a  general  average;  buttoi 
»55J-"*  ^  ^^^  ^^^^  **    *^^  retained  by  private  infurers. 

t7pon  this  claufe  there  have  been  feveral  determinatioinii 

in  all  of  which  it  has  been  uniformly  held,  that  the  under* 

writers  can  in  no  cafe  be  anfwerable  for  a  partial  lofs  to  fuch 

commodities  unleft  the  (hip  be  flranded  :  and  that  no  lofs  of 

fuch  commodities  (hall  be  deemed  a  total  one,  but  the  abfdtute 

deftru£lion  of  the  thing  infured  ;  for  that  while  it  fpecificallf 

remains,  though  perhaps  wholly  unfit  for  ufe,  no  lofs  has  hap* 

pened  within  the  meaning  of  this  memorandum.     It  may  alfo 

Mafon  V.  ]y^  proper  to  prcmife  that  ccm  is  a  general  term,  and  include 

Vidf  puii,  many  particulars ;  peas  and  beans  and  malt  have  been  held  to 

HdTo?sitt.^bIf.    come  within  the  meaning  of  the  word. 

Ld.  Kenyon^ 

after  Hill.  1798.  .     *     .        ^  r  >i  T»i  %f        V     n*  r^^.i" 

r  1  But  \n  the  Court  of  Common  Pleas  Mr.  Juftice  friljMvni 

jourdu  V.  Bour-  of  opinion,  that  the  term  fait  ufed  in  the  memorandum  did 

civil,  Site  after  .      11      r  1^  ^^,«-, 

E'^rtcr  Term,      not  include  falt-petre. 

^^  Geo.  ill. 

Wiifon V.Smith,      An  aftion  upon  a  policy  of  infurance  was  brought  for  the 
3    wr.  1550^     recovery  of  56/.  19J.  8^.  percent,  being  the  damage ie» 

ceived  by  a  cargo  of  wheat  on  board  the  B^fcawen  infured  at 
and  from  Lancafter  to  Rotterdam,  The  wheat  was  valueJi 
by  agreement  at  30  x.  per  quarter.  The  policy  was  in  Ae 
ordinary  form,  with  the  ufual  claufe  at  the  bottom,  that  corfif 
fi(h,  fruit,  Wr.  fhould  be  warranted  free  from  average,  uidefc: 
■general,  or  the  fhip  be  flranded.  The  defendant  underwrote 
this  policy  for  Jioo  /.  The  defendant  having  pleaded  the 
general  iflue,  the  caufe  came  on  to  be  tried ;  and  a  fpccial 
cafe  was  referved  for  the  opinion  of  the  Court,  flating,that 
after  the  (hip's  departure  from  Lanca/ier^  and  before  bet 
arrival  at  Rotterdam^  (he  met  with  a  violent  florra  :  that  te 
was,  by  and  through  the  force  of  winds  and  Aormy  weatbtfjF 
obliged  to  cut  away,  and  leave  her  cable  and  anchor,  for  tte 
fafety  of  the  (hip  and  cargo :  that  (he  was  alfo  greatly  d« 
maged  and  obliged  to  run  to  the  fiiA  port  to  refit :  iliat  dA 

CZpCQCt 
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apmcc  of  refitting  the  ffiip  amounted  to  38/.  i^s*  per  cent*  6  H  X  T. 
niuch  the  defendant  in  this  cafe  had  patH,  being  a  general 
ncragc  The  cafe  then  ftates»  that  the  hatches  were  nol 
opened  at  Lherpgol  (the  place  where  (he  had  gone  to  repair}) 
bat  the  (hip,  being  refitted,  proceeded  on  her  j/oyage,  and  ar- 
rived at  Rotterdam^  where  her  cargo  of  wheat  was  landed  : 
tblnponbcr unloading  it, it  appeared  that  it  had  received  par- 
till  damage  by  the  faid  ftorm  to  the  amount  of  56  /•  19  j.  8  d^ 
prcent. 

V 

The  frngl^  queftion  was,  upon  the  true  conflruQion  and 
meaning  of  the  words,  *^  free  from  averagey  unlefs  general^  or 
^thtfinp  be  Jirandedi*  whether  the  plainriff,  as  there  had 
bptn  a  general  average,  could  under  the  ci re um (lances  recover 
19  this  aiSion  for  the  damage  of  56/.  19  J.  8^.  per  cent ^ 
partial  average,  though  the  (hip  had  not  been  (Iranded.  After 
two  arguments,  the  Coqrt  gave  judgment  for  the  defendant. 

Lord  Mansfield. — "  Policies   of  infurance,   according    to 

Aeirprefenf  form,  are  very  irregular  and  confufed  :  an  ambl- 

{uity  arifes  in  them  from  ufing  the  fame  words  in  different 

fcnfes ;  particularly,  in  the  ufe  of  the  word  average.     It  is 

ofed  10  Dgnify  a  contribution  to  a  general  lofs  ;  and  it  is  alfo 

bUbJ  to  fignify  a  particular  partial  lofs.     But  whether  it  be 

cjoftdereil  in  one,  or  other  of  thefe  fenfes,  it  will  not  avail 

Ik  plaintiffs  in  this  cafe.     For  if  it  here  fignify  contribution^ 

^infurer  is.  to  be  free  from  contribution,  unlefs  the  con- 

;  tfiimtion  be-general.     If  it  fignify  hfs^  then  plainly  it  is  war- 

Otted  free  frorq  all  particular  lofs.     The  infurer  is  liable  ta 

laHloSes  arifing   from  the  (hip  being  firanded;  and  in    all 

9^5,  where  there  is  a  general  average  :  but  ail  other  partial 

lilies  are  excluded  by  )be  exprefs  \txm%  of  the  policy^    * 

The  word  ♦*  unlefs"  means  the  fame  as  "  except  ;**  «nd 
Wtet  can  be  conftrued  as  a  condition,  in  the  fenfe  that  thq 
^coDtifel  for  the  plaintiffs  would  put  upon  the  word  "  con* 
^  Jliion,"  namely,  to  be  free  from  partial  lofs,  unlefs  in  two 
*»cnts,  vix.  a  general  average,  or  the  ftranding  of  the  fhip  •. 
bn  if  tith^r  of  thofe  events  did  happen^  then  to  be  liable 

•     '  03  ta 
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C"  ^    A   P.'  to  all  oilier  average.    The  worA  <*  frefc  from'ai^ag^/unleri 
"'^  ;  **  general,**  can  never  mean  to  leave  the  iriflircr  liable  to 

any  particular  damage.  It  is  clear  ihcn  rh^t  trie  {4£titiff 
ought  not  to  recover ;  zmd  that  judgment  ought' to  he  pvco 
for  the  defendai^.'* 

*  F*^*fe^"B  R  EaiL  ^"  ^  modem  cafe  a  queflion  arofe  upon  tte  mcrtof^diint, 
;i5  Geo.  III.  I^  was  an  aSlion  brought  upon  a  policy  ofinfiitance  tttiwovcr 
Ywc^utc^p.ii.  jjgj^jjjj^  ^jj^  underwriters  for  a  total  lofs  of  the  cargo.     The 

jury  found  a  verdifl  for  the  plaintiflT,  fubjcft  to  the  optnion 
of  the  Court  upon  a  fpecia]  cafe. 

The  cafe  ftatcs,  that  the  (hip  failed  from  NmfounJiand 
on  the  2d  of  Decemhr  1783,  with  a  cargo  of  filh  :  that  on 
the  rith  they  hove  overboard  40  quintals  for  the  general  prc-t 
fervation  of  the  ihip  and  cargo :  that  on  the  20tHi  they 
threw  over  20  quintals  more  for  the  fame  purpnft.  The 
Ihip  had  exceeding  bad  weather  till  her  arrival  at  Lifion^  on 
the  iDth  of  January  1784,  the?  fhip  being  bound  to  Figafa^ 
When  (he  arrived  at  Lijhon^  a  furvey  was  had  at  the  requeft 
of  the  captain >  who  was  alfo  the  confignee  of  the  goods,  by 
the  Board  of  Health  ;  and  it  appeared  to  ttiem,  an4  lb  the 
fad  was,  that  the  cargo  was  of  m  value  through  readanl!age« 
r  n|  ]  The  fhip  did  not  proceed  to  Figara.  The  defendant  h^s'paii 
into  Court  the  amount  of  the  partial  lofs  fuftained  by  thp  ; 
fliip,  and  alfo  thp  general  average  upon  the-cargo, 

Lord  Mansfield, — <*  Moft  litigations  ariPe  from  improper 
ilatements  of  cafes,  and  from  not  properly  defining  terms* 
This  claufe  relative  to  fruit  and  fifli,  is  now  a  very  oI<f  one  , 
in  policies  of  infurance.  TTie  infurer  undertakes  for  al) 
lofles,  except  particular  d^mage^  unlefs  the  thip  be  ftraodedi 
be  engages  again  (I  a  total  lofs.  What  is  a  total  lofs  ?  Th« 
total  lofs  of  the  thing  infurcd  is  the  ahjolute  dfJlruHlon  of  it, 
by  the  wreck  of  the  (hip.  The  fi(h  may  all  come  to  port ; 
though,  from  the  nature  of  the  commodity,  it  may  be  da- 
in^ged,  it  may  beflinking  :  ftill  as  the  commodity  ^rr^a/^ 

ltwinS|  thp  underwriter  is  difcharg«I/* 
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Tfce  oihftr  jiwlgw  concur/ed,  Mr.  Juftice  J?«//^r  pbfcrVi.  c^  H^a   p. 
kiR  that  from  the  firft  introdu6)ion  of  the  claMfe  in  the  year   v^^-v'^^ 
1749,  tijl  jhc  prefcnt  time,  the  underwriter  never  has  been 
Wd  aDfwerabIc  for  total  lofles,  but  In  cafes  where  there  ha« 
keoff  a  total  lofs  of  (he  coounodtty. 

.    So  alfo  in^an  infurance  on  fruit  from  Lj/bsn  to  LonJon^  it  M'Andrcwt  v. 
appealed  that  the  fliip  vvas  captured,  and  recaptured,  brought  siu^Jgra'g.H. 
into  Pui/mwih^  and  afterwards  arrived  at  London :  but  the  *^"''  **^ 
targo,  by  the  capture^  recapture^  and  confequent  length  of 
the  voyage,  had  fuftaiiied  a  damage  of  9o  /.  per  cent.     Tlie 
afliiRd,  however,  never  heard  of  the  capture  till  the  fliip 
wat  fafe  at  Pot^fmouth^  and  then  be  offered  to  abandon. 

LordKenfon. — **  As  there  has  been  no  flranding,  there 
cannot  be  a  recovery  for  a  partial  lofs.  The  queilion  then  is. 
Whether  the  aflured  can  recover  for  a  total  lofs  ?  Had  the 
plaintifT  heard  of  the  capture  only,  he  might  have  abandoned : 
bat  he  hears  nothing  of  the  accident  till  the  fbip  is  in  fafety. 
The  cargo  arrives  at  the  port  of  deftination  ;  and  though  it 
irgood  for  very  little,  yet  it  has  invariably  been  held  that 
Ae  voyage  muft  either  be  loS,  or  the  cargo,  if  it  be  one  of 
ihoTe-  mentioned  irr  the  memorandum,  rouft  be  wholly  and 
aAlially  deflroyed  to  entitle  the  aflured  to  recover.''  Th^ 
pUntiff  waa  nonfoited.  / 

The  efk&  of  the  memorandum  has  been  alfo  very  re- 
cently difcufled  by  the  whole  Court,  in  an  afiion  on  a  policy 
•0  wheai  and  coals,  the  declaration  itating  the  lofs  to  be  by 
Mention.  It  appeared  in  evidence  that  the  (hip  was  forced  Nefbitt  r. 
by  flrcfs  of  weather  into  Etty  Harbour  in  Ireland,  and  therfc  J;xMm^R?;8> 
happening  to  be  a  great  fcarcity  of  com' there  at  that  time, 
the  people  came  on  board  the  (hip  in  a  tumultuous  manner, 
to^  the  government  of  her  from  the  captain  and  crew^  and 
weighed  her  anchor,  by  which  {he  drove  upon  a  reef  of 
pucks,  where  Ifae  was  flranded,  and  they  would  not  leave  her 
fill  they  had  compelled  the  captain  to  fell  all  the  corn  (ejcccpC 
^ut  10  tons)  at  a  certain  race.  The  10  tons  were  loft  in 
confeqaence  of  the  ftranding,  by  which  it  was  damaged,  and 

04  obliged 


Q  U  h  h  diliged  to  be  t^irown  overboafd*  The  (hi^  afterwanls  a^ 
r;ved  with  the  reft  pf  the  cargo  at  the  pkiceof  <leAiaalioii» 
A  verdiiil  was  found  as  for  a  total  lofs*     A  motion  was  nsuie 

See  antC;  p.  78.  ^r  a  new  trial.      There  were  other  points  in  the  cauiey  one 

of  which  has  been  already  confidered*  A$  to  thi3  upon  fibe 
tli^  n^emorandunii 

Lord  Kenyon  faid — "  This  being  a  .policy  opou  corn,  tkt 
irieuiorandum  flates  that  the  underwriter  will  nut  be  liable  for 
any  average,  unlefs  general,  or  the  (bip  be  (Iranded.  Ai^  X 
am  oF  opinion  that  this  is  not  a  general  average  ;  becaule  thft 
whole  adventure  was  never  in  jeopardy.  There  is  no  pretence 
to  fay  that  the  perfons,  who  took  the  corn»  intended  any 
injury  to  the  (hip  or  any  other  part  of  the  cargo  but  the  corii» 
which  they  wanted  in  order  to  prevent  (heir  fuffcring.  in  a, 
time  of  fcarcity.  Therefore  the  plaintifiFs  could  never  have 
called  on  tlie  reft  of  the  owners  to  contribute  their  propor* 
tion,  as  upon  a  genera^  average.  On  the  meaning  of  the 
memorandum  I  have  no  doubt.  The  articles  there  enome* 
rated  are  of  a  periOiable  nature :  as  it  might  be  diSicult  to 
afcertain  whether  their  being  damaged  arofe  from  any  ac- 
cident, or  from  the  nature  of  the  articles  themfelves,  this  me- 
morandum is  inferted  in  all  policies,  to  prevent  difputes  ;  and 
by  it  the  underwriter^^exprefsly  provide  they  will  not  pay  any 
average,  unlefs  general,  or  the  ftiip  he  ftranded.  When  ^ 
(hip  is  ftranded,  then  the  underwriters  agree  to  afcribe  the 
lofs  to  the  ftranding,  as  being  the  moft  probable  occafton  of 
the  damage,  though  that  fa £1  cannot  always  be  afcertaineiL 
Therefore  here  all  the  damage  done  fo  the  cargo  thrown  over« 
board  may  be  afcribed  to  the  ftranding  \  but  the  obje<9ioix 
]S|  that  the  declaration  imputes  the  lofs  to  another  caule.'* 

Mr  Juftice  Buller. — ^*  With  refpeft  to  the  obje£lion,  that 
this  does  not  fall  within  the  reafon  of  the  memorandum  ; 
there  are  only  two  inflances,  in  which  the  owner  may  re* 
cover  an  average  lofs  on  the  articles  there  enumerated; 
either  where  the  average  is  general,  or  where  the  lofs  arifes 
from  the  ftranding  of  the  vcilel.  Now  this  cannot  be  fai4 
to  be  a  general  average,  for  the  reafons  already  given«    ^nii 
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|tlo:tfae«tter  m(biieeoFflrafiding»  the  plaintiffs  are  etUkled  ^   HA    P. 

to  recover  for  any  iofs  occafi?)ned  to  the  cargo  in  conrequence  "i^j^-^  '%^' 

of  the  flraoding,  provided  it  be  a  dired  and  immediaee  con<^ 

ftqueace  of  ftranding:  but  they  canqot  recover  for  that 

liliich  was  taken  by  the  mob ;  for  that  v^as  not  the  confe* 

quence  of  the  flranding,  but,  on  the  contrary,  the  ftranding 

iras  occafioned  by  the  roob  coming  on  board  for  the  cbrn. 

Tile  rioters  took  pofleflion  of  the  ihip  in  otder  to  get  at  the 

fi^rgo:  but  this  Iofs  cannot  be  afcribed  to  the  (Iranding. 

Suppoie  the  mob  had  takea  out  lOO  quarters  of  corn  before 

the  ib«p  had  been  firanded,  and  had  ufed  no  threat  to  deftroy 

the  whole,  if  it  were  not  delivered  to  them,  it  is  clear  that 

tbe underwriters  would  not  be  liable.     Then  the  h&  of  their 

pking  the  corn  after  (he  was  (Iranded  is  as  much  uncon- 

neded  with  that  circumfiance  as  if  it  had  been  before.     But 

the  Iofs  which  luppened  to  that  part  of  the  cs^rgo  which  was      \ 

thrown  overboard,  being  afcribeable  to  the  flrandlng,  and 

being  a  4ire£l  and  immediate  confequence  of  the  peril  infure^ 

^gainft,  might  have  been  recovered,  had  there  been  any  count 

in  the  declaration  applicable  to  a  Iofs  by  flranding.T' 

Still  it  remained  a  queftion  which  has  been  much  Agitated 
In  Wefiimnfttr  Hall,  whether  the  words  unlefs  Jlranded  were 
to  operate  as  a  condition,  fo  as  to  allow  the  aflured  to  recover 
for  a  partial  Iofs  of  the  commodity,  if  that  event  happened, 
though  it  could  be  ihewn  demonftrably  that  no  part  of  the 
lo6  had  arifen  immediately  from  the  aft  of  ftranding.     Lord  Bowring  t. 

EIniflie 

iajm  in  a  cafe  before  him  at  Nlji  Prtusy  upon  this  fubjcQ,  sitt.  after  Tnii* 
had  been  of  opinion^  that  as  the  general  mode  of  conftruing  ^"^**' 
deeds,  to  which  there  are  exceptions,  was  to  let  the  exception 
controul  the  inftrument,  as  far  as  the  words  of  it  extend,  ^and 
no  further ;  and  then  upon  the  cafe  being  taken  out  of  the 
letter  of  the  exception,  the  deed  operates  in  its  full  force ; 
fo  the  ftranding  of  the  ftiip  put  fiih  in  the  fame  condition  as 
any  other  commodity  not  mentioned  in  the  memorandum : 
for  otherwife  there  would  be  very  confiderable  difHculty  in 
afcenaining  how  much  of  the  Iofs  arofe  by  the  perils  infured 
a^piafi,  and  how  much  by  the  perilhable  nature  of  the  com- 
modity. 


ttsc  OF    PAariAL  £OSStB^ 

C  If  A   P:  modify^  whidt  wa&tbeToiy-tlitiig  tbt  menioiMdhMii  imeaM 
to  prevent. 

This  pointy  hdweveri  ftHI  remained  in  dbubt,  tilt  the  la-* 
motis  caule  of  Burnett  v.  Kenjingtm^  whicH  was  as  much  dit 
cofled  as  any  cafe  that  ever*  arofe  at  GuiUhulf;  ami'  whicb, 
srfter  three  trials  by  juiy,  and  two  fpecia)  argunients  upon  the 
cafe  referved  at  the  Ikft  of  tboflb  trtab»  was  at  Jaft  unantmoufly 
Bwrnet?  v.  dacidcd  by  the  whole  comf,  in  favour  of  the  afliireih  It  was 
?T«rfla  R?2io.  ^  infiirance  on  froit,  the  policy  containing  the  ufbal  memo- 

randhm,  and  the  declaration  Ifated  the  Ibfrta  be  thA*  the 
vcflfcl  by  perils  of  the  k'SLV^z^JfrandMy  birf^d;  and  deiht)yed; 
whereby  the  goods  were  Toft;  .  The  cafe  fhited-  that  the  veflcl 
.  in  the  courfe  of  her  vopge  ffrutk  upon  a  ftinktn  tociS)  on 
which  flie  did  not  remain,  but  in  conftquence  of  it,  ftverai  of 
her  planks  were  ftarted,  and  the  water  immediately  flbwed 
into  the  hold  and' over  the  cargo :  that*  on  the  fam^  day  (he 
V7z%  Jirattded  at  Scillyy  by  direftion  of  the  pilot  for  the  prefer* 
vation  of  (hip  and  cargo.  While  (he  continued  on  the  beach 
the  water  again  flowed  in  over'  the  cargo,  which  was  very 
much  damaged,  and  a  fmall  part  was  left  at  Scillj^  as  wholly 
nnfit  for  ufe.  The  Jbip  received  no  ddmage  in  cpnfi^mei  if 
$lf& Jlranding.  The  damage  (he  received  was  emiretyfrom 
the  rock,  on  which  (he  ftruck :  part  of  the  damage  the  cargo 
feceived  was  occafioned  by  the  water  flowing  into  the  fliipf 
previous  to  her  being  laid  on  the  beachi  and  part  was  oc« 
ca(ioned  by  the  water  that  flowed  in  afterwards ;  bat  the 
caufe  of  the  water  flowing  in  arofe  entin^  from  the  (bip 
striking  on  the  rock,  and  not  from  any  miichief  done  to  tha 
(hip  by  the  (Irandingv  After  full  argument,  and  confideiatioo 
of  all  the  cafes, 

LoTd\R»yw  ftid*-^**The  words  of  this  policy  ate  in  g&- 
neral  terms,  including  all  cafes ;  then  comes  this  memorandum 
^  corn,  fruit,  ifc.  uniefs- general,  or  the  fliip  be  ftiapded/* 
This  therefore  lets* in  a  general  average;  and  I  do  not  kaow 
how  to  conffrue  the  words  grammaticaUj;,  btft  by.  frying  that 
if  the  (bip  be  ftranded,  then  itdeftroys  the' exception,  and  1m 

ia 


ig  the  guiiei^mvAs:  rf  tte  p(Hicy.  Uta  gkai«xal  pr^Hfion  c  hap. 
be  made  in  amy  ^eed  or  inAmmenfe,  and  it  isr  thete  faid'that 
certain  things'  fflsdl  he  excepted^,  unlefe  another  things  bappc^h 
vAAch  gives  efleft  te  tbe-  goiertl  operation  of  the  deed,  if  that 
other  thing  dib^  Happen,  it  d^eftroys  the  exception  altogether. 
My  two  opinions  that  hava  been  referred  to,  the  one' in  the 
I9ifirPritn  cafe,  and'  the  other  in  N^it  v.  LafimgUmy  have,  no  Bowrin j  ▼. 
weight  witftinft-  as  judicial  aiDthorities;  bat  I  coiifeb  I  have  ' 


not  been  able  to-egctricate  my  mind  from  the  reafoning  that 
led  nae  t^the  condufion  in  thofe  oafesv  Without  enquiring 
into  tbe  reafoii*'  for  introducing  thifr  exception,  on  the  gram* 
roatkal  confiruAion  of  the  whole  I  have  no  doubt.'*  {iis 
Lordfliip  then  went  into  a  confideration  of  the  cales  of  Can*  Sup^ 
ti&m  V.  ma  Londm  Affurana  Company^  ffilfcn  v.  Smiii;^  and 
OmM^  v.  Fruffr:  and  pioceeded^-^*^  If  it  bad  been,  intended 
that  th«  undea writers,  thoold  only  be  anfwerable  for  the 
<hmage  tbaCarifi»/M  confi^uencetftbiflrarHiing^  a  fmall  va« 
riatioa  of  eocpreffion  would  have  removed  all  difBculty ;  the3F 
would  have  laid  *^  naleis  for  lolles  arifing  by  ftranding.'* 
Bat  in  the  body  of  the  policy  they  have  iaTurcdagainft:  all 
loQes  from  the  caufes  these  enumerated,-  which  indudo 
firanding ;  and  then  follows  this  memorandum,  the  evident 
meaniiig  of  ¥4ucb  is,  fra  from,  aoiragf^  unlefs  general,  or 
ynkfs  thejhip  hejlrandii;  £»  that  if  the  fiup  be  fkandedt  thor 
infarera  fay  tb^  will  be  anfweiable  for  an  average  lofiu 
Thai  appears  to  me  to  be  the  true  fenfe  and  the  grammatical. 
PfuafiruAion  of  the  poliqy  ;  and  therefore  I  am  bound  to  givo 
the  fame  opinion  I  formerly  gave,  not  becaufe  I  gave  that 
apiaioQ  before,  bui  becaufe  I  «&  convinced,  by  tb^  realbaing 
tfaaelod  loit,'* 

AfiJmrfti  Grofi^  and  Lawrenetj  Jtiftices,    alfo  delivered 
tbeir  opimoav,  9ad  judgment  was  given:  for  the  pbdntiC 

Then!  is* indeed  a  cafe  in  Sir^b^if/m^^s  Reports,  which'  Boyiie] 
(Zetns  to  militate  agafeft  the  above  dscifioQS  of  Cocimg  v.  /hj-  \^^^ 
Jcp  and  AfjUldrem  v.  Vtcif^mi, 

Upon 


115*  OF    PARTIAL.  LOSSES,* 

Upon  the  execution  of  a  writ  of  enquiry  before.JLotd  Hurd-' 
wicke^  when  Chief  Jullice^  it  .appeared,  thai:  the  defeodaoe* 
W9S  an  infurer  to  the  amount  of  %ooL  upon  corn,  the  valae 
of  which  was  217/.:  that  the  corn  was  fo  damaged  in  the 
voyage»  that  it  fold  for  67  L  onlyt  and  the  freight  came  ta 
80  /.  The  queftion  upon  this  cafe  was,  Whether,  as  the 
freight  exceeded  the  fal v^ge,  this  was  not  to  b^  confidered  as  a 
total  iofs  ?  The  Chief  Juftice  was  of  opinion^  that  withiit 
the  reafon  of  deducing  the  freight,  when  the  falvage  exceeds 
It ;  the  plaintiff  in  (his  cafe,  wherein  it  fell  ihort,  was  entitled 
to  have  it  confidered  as^a  total  Iofs*  The  jury  aciioidingly- 
found  for  the  plaintUF, 

Upon  this  cafe,  it  may  be  obferved,  that  it  was  decided 
prior  to  the  introduflion  of  the  claufe,  upon  which  fo  much 
has  lately  been  faid ;  and  confequently,  fuch  a  decifion  can 
have  no  weight  now,  becaufe  the  law  is  altered  on  account  of 
[  116  ]  the  agreement  of  the  parties.  Indeed  the  cafe  I  am  about  to 
cite  was  exa61Iy  fimilar  in  circumflances  toBoyfieldv,  Brown: 
but  Lord  Mansfield  \n\i\s  charge  to  the  jury  gave  a  very  dif- 
ferent dire£lion^  and  the  jury  found  accordingly, 

M^ifon  V.  It  was  an  adion  brought  on  apolicy  of  inftiranceon  goods, 

SitiTnglafter       ^"  ^yozxA  the  Hafpy  Recovery^  at  and  from  London  to  St:  Augufi 
Hiii.Term,i78o,  fi„g   to  rccovcr  for  a  total  Iofs.     The  cargo  was  peas^  whicb^ 

atGuikihall.  .  .    ,1         r  ,,       •  V- 

Vide  9BHX,  III.  in  a  tormer  caufe  on  the  fame  policy,  were  held  to  fall  wtthin 

the  general  denomination  of  com^  in  the  memorandum  at  the 
foot  of  the  policy.  The  peas  arrived  at  the  place  of  deftma- 
tion  ;  but  being  much  damaged,  the  produce  of  ihem  was  \ci% 
by  aboui  thr^re  fourths  than  the  freight,  which,  on  account  of 
the  (hip's  arrival  at  the  port  of  difcharge,  became  due.  The 
defence  fet  up  by, the  underwriter  was,  that  if  the  goods  men- 
fionedin  the  memorandum  arrive  at  the  market,  though  a  loft 
amounting  to  a  total  one  has  happened,  the  underwriters  are 
not.  liable.  Four  or  five  witneOes  ccxiverfant  in  fettling  loffes 
upon  policies  being  called,  proved,  that  tlie  ufag^  was,  ii;i  fuct^ 
c^fes,  to  hold  the  underwriter  difcbarged. 

I-orf 


AND    OF    ADjUSTMENt.  tiS 

f 

Lord  MmsfieidxoM  the  jury,  **thi«  was  a  qucftloh  of  con-  chap. 
lequence)  and  it  turned  upon  the  general  import  of  the  ex- 
ception :  the  witnefles  examined  have  put  it  on  that  point ; 
and  they  hold,  that  if  the  fpecifick  thing  come  to  the  port  of 
detivery,  the  underwriter  cannot  be  called  on.  How  did  this 
matter  fland  before  the  year  1749  ?  When  the  policy  vyas 
general,  and  operated  as  an  indemnity',  there  was  little  dif- 
ference between  a  total  and  a  partial  lofs.  His  lordfhip  here 
ftaled  the  determination  of  Boyfield  v.  Brown^  which,  he  ob- 
ferved,  was  prior  to  the  claufe  in  queftion.  But  the  cafes 
now  ftand  upon  the  memorandum,  which  is  in  very  general 
words.  The  queftion  is,  Whether  the  ufage  has  not  explained 
the  generality  of  the  words  ?  If  it  has,  every  man,  who  con- 
trafls  for  a  policy  under  ufage,  docs  it,  as  if  the  point  of  ufage 
were  inferted  in  his  contrail  in  terms.  The  witneffes  ex- 
amined all  fwear  it  to  be  underfloody  that  if  the  fpecifick  thing 
comes  to  the  market,  the  memorandum  warrants  the  infurer 
to  be  free  from  any  demands  for  an  average,  or  partial  lofs." 
The  jury  found  for  the  defendant. 

• 

The  cafe  of  Boyfield  v.  Brown  has  certainly  been  overturned      [117] 
by  this  decifion,  which  was  recognized  as  a  proper  dcterini-  ^*'*®  *"^''' 
nation  in  the  cafe  of  Batllie  v.  Modiglianiy  before  cited,  where 
Mr.Juftice5w//^r  faid,  that  the  cafe  in  Strange* %  Reports  had 
been  exprefsly  over-ruled  by  the  Court  in  the  cafe  of  Mafon 
V.  Siurray, 

When  the  quantity  of  damage  fufiained  in  the  courfe  of 
the  voyage  is  known,  and  the  amount,  which  each  under- 
writer upon  the  policy  is  liable  to  pay,  is  fettled,  it  is  ufual 
for  the  underwriter  to  endorfe  on  the  policy,  "  adjujted  this 
"  M,  atfo  much  per  cent,**  or  fome  words  to  the  fame  elFed. 
This  is  called  an  adjuftment. 

It  has  been  determined,  that  after  an  adjuftment  has  been 
figned  by  the  underwriter,  if  he  refufe  to  pay,  the  owner  has 
no  occaGon  to  go  into  the  proof  of  his  lofs,  or  any  of  the  ciri 
cumftances  refpeftiug  it.  This,  it  is  faid,  has  been  the  inva- 
riable cuftom  upon  this  fubjeQ  j  which  feems  pcrfeftly  juft, 

as 


q  8  A  r.  a;  the uoddtwrU«r  has  underbU.bsad JtnptebW  adniucd* that 
the  pkimiffbas  fuftamed  damage  to  a  certain  rnnount.  To  he 
{Uftf  if  .Any  fraud  vrcre  difaoivered  jn  .obt«iniiig  the  adjofiiDcat, 
that  might  be  a  jground  for  fetiing  it  afidc  :  but  foppofing  the . 
tranfaflion  fair,  as  we  ffiuft  always  do  till  proof  if  given  to 
the  contrary,  the  rule  of  not  fuf&riag  the  .adjuiUnent  toi>0 
ftontradidied^  is  fair  and  equitable. 

Hog  V.  Gould-        An  a&ion  was  brought^  by  the  plaintifFagainfl  the  de&ndantf  . 
te/Trin.JHs,    on  a  policy .of  infuDMictr,  which  the  laxter  underwrote  in  AW 
^?wM  Lex       vernier  1 743,  on  the  Ihip  Ge9r£e  and  jf/01/7,  captain  Mower^ 
Mcr.310.  3t  and  fro©  jAmaka  to  Lond^n^  with  a  warranty  aone;i^  to 

the  policy,  that  the  (hip  (bould  fail  from  Jamaifs^  with  thp 
fleet  that  came  out  under  convoy  o'f  the  Ludlow  Caftlcmwi  of 
war.  The  fhip  failed  with  the  fleet  under  that  convoy,  but 
was  damaged  fo  much,  as  to  Ablige  h^r  to  bear  awiiy  for 
CkarlepoiLni^  where  (he  was  condemned  and  brpken  up.  The 
|)laintiir  demanded  his  infurance  ;  and  '.all  the  underwrilers^ 
being  fatisfied  of  the  truth  of  the  cafe,  paid,  their  lofs^fejjicept  the 
r  118  1  defendant,  who  went  fo  iar  as  to  fettle  it,  and  according  to 
the  cufiom  upon  thefe  occafions,  undervn'ote  the  policy  in 
thefe  words,  ^'  adjuAed  the  lofs  on  this  policy,  at  ninety-eight 
**  pourids  per  cent,  which  I  do  agree  to  pay  one  month  after 
**  date,  London^  5th  Jul)\  1745,  Henry  CouldneyJ** 

When  the  note  became  due,  he  infifted  on  fuller  proof, 
particularly  of  the  (hip's  failing  with  convoy,  and  her  con*  . 
demnation  :  but  as  it  always  was  the  cudom,  after  adjuflment 
«id  a  promife  to  pay,  never  to  require  any  further  proof,  but 
to  pay  the  lofs*;  and  Lord  Chief  Juftice  Lee  being  of  opinions 
that  this  was  to  be  con(idered  as  a  note  of  hand,  and  that  the 
plaintiff  had\nooccafion  to  enter  into  the  proof  of  the  k>is»  ; 

Bcawei  Lex       '^^  jt>ry  found  a  verdifl  for  the  plaintifT.     The  fame  ru]e* was. 

Merc.  308*         purfued  in  the  following  year  in  another  cafe,  before  jLoni  . 

Chief  Juftice  Lee^  between  Hewitt  and  Flexn^. 

The  words  ufed  by  Lord  Chief  Juflice  Lee  arc  txtxemHf^ 
%rge,  and  perhaps  the  true  rule  upon   the  fubjefl  may  fas 
iMtter  coUcAed  from  the  two  following  more  modern  oilei  z  - 

Caft 


Cafeona-poUcy  of  aQuramceoo  (hip.ani  goads- ftacajt^n-  c^  hap. 
iw  40  Ak/iira<,vin  NavajSccfia.    Xhe  policy Jiad  beeo  aidr  i_,^-^^^^^l^,f 
yiiaibyxhcMcn^ri^.^S^ptriini.  axul  it  w«s  contended*  j^J^^^I- 'V  f ^Ij^" 
that  rbe  was  JNkWiboazui  by  that  adjuftoieiit.    Qii  ibe  other  terTriu.  1790. 
hand*  it  w^s  vguod^tfaat  theadjoftmeRt  W9f  not  binding.;  and 
ilottf it  wcsar^it-oifgbt tahavcbeea  dcdanedupon fpedaily. 


Lord  Ktrg^  {aid*  -that  he  did  act  thiak  .it  neceflary  to  de« 
xlaKCrOB  the  adjuftmeot  fpecially,  that  it  vf^s  prima  fadt  evi- 
dence agunft  tb&Jeiendaat ;  but  if  tbene  had  been  any  iiu£- 
xoBceplion  ef  the  law  or.fa£^»  upo^  which  it  h«i  been 
imad6>  the  undciiw^iter  was  not  abfolutely  concluded  by  jt. 
This  turned  out  to  be  the  cafe  \  aod  there  was  a  verdid  is^ 
the  defendant. 

So  in  a  ftill  later  cafe,  the  plaintMF  went  to  trial,  having  no  De  Garron  v. 
^kr  evidence  to.produce  but  <he  adjullinept ;  and  the  wit-  si?ringrafrer 
jicfsi  who -proved  it,  fwote,  that  donbK,  ibdn  after  they  had  l*"!^*  i795* 
.figned  it,  orofe  is  the  minds  of  the  underwriters,  -and  thqr 
teTufsd  to  pay ;    ^pqn  which  Liord  Kinyon  iaidy  that  under 
thefe  circumfiaaces,  the  plaintiff  muft  go  into  other  evidence* 
whichnot  being  prepared  to  do,  he  was  nonfuited.     In  the  Michaelmai 
following  term  a  motion  was  made  to  fet  afide   the  non-  1l]^'  ^^  ^^^^ 
iakii  upon  the  ground -that  an  adjufiiaent  was  prlmi  facir^^i^ 
.dence  of  the  whole  cafe,  and  threw  the  onus  frobandi  upon 
the  andetwritcr,  and  that  it  amounted  to  more  than  .proof  of 
the  defendant's  fubfcriptipn  to  thepolicjE. 

Lbid  Sifiyw.'^^^  I  admit  the  adjuftment  to  be  eyideii^e 
18  dK  caufe  to  a  certain  extent ;  but  I  thou^ght  at  the  tiia^ 
and  ftill  think,  that  when  the  fame  witqefs,  who  proved  the 
fgnamstf  of  the  dei^dant  to  the  adjuftment,  faid,  that  doubts, 
fooo  .after  the  adjullment  took  place,  arofeio  the  minds  of 
the  miderwrtter$,  as  to  the  honefly  of  the  tranfaflion,  and 
they  called  for  farther  proof,  the  plaintiff  Qiould  have  pro^ 
duced  other  evidence :  and  that  by  ibaittix^  the  door 
apiaftfen^ziry  after  an  adjuftment,  woidd  be  putting  a  Stvp 
to  Gndoor  and  fair  dealing  aoiODgA  the  amdcrwiiters.''  The 
xuie  ««s  refufed*  ^ 

.    .         a  The 


tiia  6f    partial    LOSSES, 

The  Fpirit  of  this  rule  was  adopted  in  a  very  modem  c^fis 
in  an  infurance  upon  goods  on  board  a  ffretgn  JUpy  ^  the 
Thei.uff  :  V.  d  policy  to  bc  deemed  fuRicient  proof  of  intereft  in  cafe  of 
301.  **  lois.       The  defendant  fuftered  judgment  to  go  agamu  mm 

by  default ;  and  on  a  moiion  to  fet  afide  the  writ  of  enquiry, 

the  court  of  King's  Bench  faid,  that  although  fuch  a  poltcf 

would  be  void,  if  made  upon  a  (hip  of  this  country,  by  virtue 

Vide poft,  c.  14.  of  {^^  ftatute  of  the  19th  Geo.  2.  c.  37,  yet  the  ftaftite  did 

not  extend  to  policies  on  foreign  fhips :  and  in  this  cafe  the 
underwriter,  having  fuffered  judgment  to  go  by  default,  has 
conff  (Ted  the  plainiifF's  title  to  recover ;  and  the  amount  of 
that  lofs  was  fixed,  by  his  own  ftipulation  in  th«  policy,  and 
which  he  cannot  now  controvert. 

One  rule  relative  to  adjuRments  remains  ftill  to  be  men* 
tioned,  which  is,  that  if  an  infurer  pay  money  for  a  total 
lofs,  and  in  fa£l  it  be  fo  at  the  time  of  adjuftment ;  if  it 
afterwards  turn  out  to  be  only  a  partial  lofs,  he  (hall  not  re- 
cover back  the  money  fo  paid  to  the  infured-  But  fubftan^ 
tial  juftice  is  done,  by  putting  him  in  the  place  of  the  in- 
fured,  and  giving  him  all  the  advantages  that  may  arifefrom 
the  faivage. 

This  rule  was  fettled  by  the  King's  Bench  in  the  year  1766. 
DaCofla  v.Firth,  It  was  an  a£lion  on  the  cafe  for  200  /.  upon  an  indeUt^ui 
poft"  p- 164.       oJJ^^tfi^i  for  fo  much  money  had  and  received  to  the  ufe  of 

the  plaintiff.  Non  njjumpfit  waspleadedj  and  iffue  joined-  It 
was  brought  by  the  infurer  againft  the  infured,  to  recover 
back  what  he  had  paid  him.  At  the  trial,  a  cafe  was  re* 
ferved  for  the  opinion  of  the  court.  The  faSs  were  ;  that  a 
policy  had  been  underwritten  by  the  plaintiff,  for  the  in- 
furance of  any  of  the  packet  boats  that  fhould  fail  from  Ujk^n, 
to  Falmouth^  or  fuch  other  port  in  England^  as  his  majefiy 
Ihould  direft,  for  one  whole  year,  commencing  the  ift  of 
OSfober  1 763,  and  to  continue  to  the  ift  of  O^ober  l^jt^ 
incluHve,  upon  any  kinds  of  goods  and  merchandizes  what* 
foever :  and  it  was  agreed,  that  the  goods  and  merchandizes 
fhould  be  valued  at  the  fum  infured  on  fuch  packet  boat, 
without  farther  proof  of  intereft  than  the  policy^  and  to 

7  make 


And  of  adjustment:.  uq 

kakd  no  return  of  premium  for  want  of  intereft,  being  oh  c   H   A   p. 
btflliqp  or  goodi.  ^^' 

The  cafe  then  flaCea,  that  the  defendant  had  an  intereft  in 
bullion,  on  board  the  Hanover  packet,  being  one  of  the  king'^ 
packets  between  Ufo6n  and  Falmouth :  that  on  the  2d  of  Dc^ 
umber  1763,  it  was  totally  loft  off  Falmouth^  iri  a  voyage 
hetweeo  Z./j^«it  and  Falmouth;  and  the  lofs  was  adjufted  in 
imtiBg  under  the  policy,  in  the  words  following : — **  Adjufted 
<<  a  lols  on  this  policy  at  100/.  per  cent,  the  Hanover  packet, 
«  captain  Sherhorn^  being  totally  loft  at  Falmouth.  Should 
•*  any  (alvage  hereafter  be  recovered,  the  infured  promifes  to 
*'  refund  to  the  infurer  whatever  he  may  fo  recover,  in  fucli 
'^  pmportion  as  the  fum  infured  bears  to  the  whole  intereft. 
**  Londsny  23  October  1764,  for  Richard  Seward^  Michael 
«  Firthr 

The  infurer  paid  the  whole  money  infured,  which  wal 
200/.  Ia-/fj^r/7  1765,  the  iron  trunk,  which  contained  all 
the  bullion,  was  filhed  up  ;  and  thereby  all  the  bullion  was 
recovered  without  prejudice,  and  delivered  to  the  defendant.  [  iio  3 
The  defendant's  expence  of  falvage  amoynted  to  63  /.  8  j.  2d, 
and  deducing  that  fum  for  falvage,  the  nett  proportion  of 
hii  (hare  came  to  206  /.  11  5.  <jd,  Th^  plaintiff's  proportion 
thereof,  in  refpc6l  of  his  fubfcription,  amounted  to  48  /.  4  /• 
which  was  paid  into  court. 

The  quefiion  was^  whether  the  plaintiff  was  entitled  td 
recover  ?  , 

The  court  held,  that  this  was  a  policy  of  a  peculiar  fort ; 
and  that  it  was  good  within  the  exception  of  the  19th  George  vidc  poft,  c,  14. 
2.  r.  37.  which  fays,  that  certain  policies  of  a  particular 
form  Qiall  be  void,  except  on  effefts  from  any  port  in  Eur  ope  ^ 
or  America^  in  the  poffcffion  of  the  crowds  of  Sfain  or  Por^ 
tuguL  This  is  a  mixed  policy  ;  partly  a  wager  policy,  partly 
ao  open  one :  it  is  a  valued  policy,  and  fairly  fo,  without  fraud 
or  mifreprcfentation.  Therefore  the  lofs  having  happened, 
the  infured  is  entitled  to  recover  as  for  a  total  lofs.     The  in- 

p  furer 
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P.  furer  agreed  to  the  value ;  and  cannot  be  allowed  to  difput^ 
it.     The  infured  has  received  the  money  for  a  total  iofs ;  and 
there  is  no  want  of  confcience  in  retaining  it.     The  cafes, 
cited  at  the  bar,  only  tend  to  (hew,  that  where  it  appears, 
hifore  adjuilmenty  to  be  but  a  partial  lofsy  the  underwriter  {hall 
pay  no  more  than  the  real  damage  :  the  reafon  of  which  de* 
cifion  is,  that  the  infured  muft  (hew  the  whole  cafe,  as  it  then 
flood.     But  in  the  prefent  cafe,  there  was  a  total  lois  at  the 
time  of  the  adjullment.     The  adjuflment  in  this  cafe  maket 
an  end  of  the  queftion.     Here  is  a  folcmn  abandonment,  and' 
a  folemn  agreement,  <*  that  the  infurers  fhall  be  content  with 
*<  falvage.  in  fuch  proportion  as  the  fum  infured  bears  to  the  ' 
**  whole  intcreft."     There  was  a  total  Iofs  at  the  time  of  the 
adjuftment  (which  is  the  fame  as  if  the  damages  had  then  been 
recovered  in  an  a6iion].     Here  is  no  fort  of  fraud,  nor  any 
thing  that  is  againft  any  law :  and  to  refund  more  than  in 
that  proportion  would  be  contrary  to  the  underwriter's  own 
agreements    Therefore  the  nett  proportion  only,  in  refpeft 
to  the  plaintifTs  fubfcription  after  dedufiion  of  falvage,  ought 
to  be  returned,  and  thai  is  paid  into  court.     The  pojiea  wis 
ordered  to  be  delivered  to  the  defendant. 


tai 


CHAPTER  THE  SEVENtil* 


Of  General  ot  Grofs  Average* 

AVERAGE,  in  that  fcnfc  In  which  we  are  no^  to  c   it   A   Pi 

confidcr  it,  (Ignifies  a  contribution  to  a  general  lofs  i  ,  ^^^  / 

but  in  order  to  fatisfy  the  reader,  it  will  be  neceflary  to  give  3  Burr.  1553, 
a  more  particular  defcription  of  iti 

Whatever  the  matter  of  a  (hip  in  diflreb,  with  the  advice  Magens  55* 
of  his  officers  and  failors,  deliberately  refolves  to  do,  for  the 
prefcrvation  of  the  whole,  in  cutting  away  mads  or  cables, 
or  in  throwing  goods  overboard  to  lighten  his  veflelj  which. 
IS  what  is  meant  by  jettifon  or  jetfon,  is  in  all  places  permitted 
to  be  brought  into  a  general  or  grofs  average  ;  in  which  all  ^ 
who  are  concerned  in  fliip,  freight,  and  cargo^  are  to  bear  ati 
equal,  or  proportional  part,  of  the  lofs  of  what  was   fo  fa- 
crificed  for  the  common  welfare ;  and  it  mud  be  made  good 
by  the  infurers  in  fuch  proportions,  as  they  have  underwritten.  Beatrts  147$ 
In  the  works  of  writers  upon  commercial  affairs,  we  very 
often  meet  with  the  word  contribution,  alfo  fignifying  the 
thing  juft  defcribed :  and  in  a  marine  fenfe,  average  and  con- 
tribution are  fynonimous  terms* 

This  obligation,  which,  by  the  laws  of  all  the  maritime^ 
countries  in  Europe^  binds  the  proprietor  of  the  goods  or  fliip 
iaved  to  contribute  to  the  relief  of  thofe  whofe  goods  are 
thrown  overboard,  is  founded  on  the  great  principle  of 
diftributive  juftice :  for  it  would  be  hard  that  one  man  fhould 
fiiffer  by  an  adl,  which  the  common  fafety  rendered  neceffary ; 
and  that  thofe  who  received  a  benefit  from  that  a&  (hould 
sake  no  latisfaflion  to  him  who  had  fuftained  the  lofs. 

This  obligation,  which  is  tacitly  entered  into  by  all  whd 
;  have  property  at  fea,  was  introduced  by  the  Rhodians.     Their  t-cg.  ithod,  t  %, 
tws  mod  equitably  cnaScd,  that  all  the  property  on  board  "  •  ^'    ^ 

f  2  ftiould  ^ 
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CHAP,  fliould  contribute  to  this  necciTary  and  general  lofs;  and  In 
K^^"-^^,^^,^  modern  conflituiions  we  find  very  little  alteration  in  the  doc- 
Laws  of  wifbuy,  trine  of  averages,  from  that  cftablifhed   at  Rkcdes,     Similar 
Ti^^.l  ^'        regulations  were  made  by  the  laws  oUVifiuyy  and  as  I  have 

already  faid,  they  are  now  become  general.  From  Molhy  wc 
learn,  that  the  Rhodian  laws  upon  this  fubjeft  were  introduced 
into  England  by  William  the  Conqueror. 

Brawe«  Lex  Beawes  IS  of  Opinion,  that  in  order  to  make  the  aft  of   ' 

'  ^'  **  *        throwing  the  goods  overboard  legal,  three  tilings  muft  concur. 

I  ft.  That  what  is  fo  condemned  to  deftruflion,  be  in  con- 
fequence  of  a  deliberate  aiid  voluntary  confultaiion  held  be- 
tween the  mafter  and  men. 

adiy.  That  the  fliip  be  in  diftrcfs,  and  that  facrificing  a 
part  be  neceflary  in  order  to  prefcrvc  the  relh 

3dly,  That  the  faving  of  the  fhip  and  cargo  be  aQualtjr 
qwing  to  the  means  ufcd  with  that  fole  view. 

But  of  thefe  the  firft  and  third  propofitions  may  be  doubted, 
as  the  fecond  point  alone  feems  to  be  all  that  is  neceOary' 


LawsofWifbuy,       ^^  appears  alfo,  by  the  laws  oi  Wijbuyy  that  in  anemcr- 
alt.  20.  gcncy  of  fuch  a  nature  as  to  juftify  lightening  the  (hip,  it  was 

necelTary  firft  to  confult  tlie  owner  of  the  goods  or  the  fupcr* 
Laws  of  Olcron,  Cargo  :  but  if  they  would  not  confent,  tlie  merchandize  might, 
^"'    '  notwithftanding  their  refufal>  be  ejefled,  if  it  appeared  neccf- 

fary  to  the  reft  of  the  people  on  board  ;  a  regulation  evidently 
founded  in  necefTity,  to  prevent  a  fordid  individual  from  ob- 
ilrufling  a  meafure  fo  effential  to  the  general  fafct)% 

Beawrs  148.  If  the  fhip  ride  out  the  ftorrti,  and  arrive  in  fafety  at  the 

Molloy,  I  2.       p^j.^  qJ"  cjeflination,  the  captain  muft  make  regular  protefls 

and  muft  fwear,  in  which  oath  fomc  of  the  crew  muftjoin» 
that  the  goods  were  cafl  overboard  for  no  other  caufe,  but  fcf 
the  fafety  of  the  (liip  and  the  reft  of  the  cargo.  And  as  the 
law  ha€  authorized  fuch  proceedings  in  thefe  cafes  of  immi- 
I  ncnt 
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icnt  neceflitv,  it  will  proteft  thofe  who  aft  honafde^  and  will  CHAP. 

VII 

indemnify  them  againft  all  confequcnces.     Thus  in  an  aftion  v-^->,.-^^ 
of  trcfpafs  againft  a  man  for  throwing  goods  overboaH,  he  Moufc'«cife, 
pleaded  fpecially,  that  it   was  done  in  a  ftorm,  in  a  cafe  of 
neceflity,  navis  levamla  caufu  ;  and  if  that  aft  had  not  been 
done,  that  the  paffengcrs  muft  all  have  perlfhed-     The  court 
held,  that  the  pica  was  good,  and  the  defendant  had  judgment* 

It  IS  evident  from  one  of  the  rules  above  ftated,  that  there 
can  be  no  contribution  without  the  ejeftion  of  fome  goods, 
and  the  faving  of  others :  but  it  is  hot  always  neceffary  for  * 

tbepurpofe  of  contribution,  that  the  (hip  (hould  arrive  at  the 
port  of  deftination. 

If  the  jettlfon  does  not  fave  tbe  {hip,  but  (he  perifli  in  the  Ord  Lew.  14. 
fiorm,  there  fhall  be  no  contribution  of  fuch  goods  as  may  art.  15, 16.  * 
happen  to  be  faved  ;  becaufe  the  objeft,  for  which  the  goods  ^'^f  "*q^^* 
were  thrown  overboard,  was  not  attained.     But  if  the  fliip,  Ord.  ©f 
being  once  preferved  by  fuch  means,  and  continuing  her  2  Magens  9?. 
courfc,  ftould  afterwards  be  loft,  the  property  faved  from  ^"^^««P^6«*^*' 
the  fecond  accident,  (hall  contribute  to  the  lofs  fuftaincd  by 
thofe  whofe  goods  were  call  out  upon  the  former  occafioji. 

Magim^  in  his  .preliminary  Effay  on  Infurances,  advances  x  Mag.  i^ 
a  different  dodrine,  and  contends,  that  if  a  Qiip  be  faved  by 
throwing  goods  overboard,  and  afterwards  perifh  by  another 
calamity,  the  goods  faved  fhall  not  contribute  to  the  former 
lofs.  He  puts  a  cafe  to  illuflrate  his  meaning ;  but  the  or- 
dioaoces  above  referred  to,  as  will  appear  from  the  abftraft 
of  them  in  the  preceding  paragraph,  direftly  cOntradiS  his 
pofitions,  although  he  feems  to  have  had  thofe  ordinances  in 
view  when  he  advanced  them.  It  was  necelFaiy  to  fay  thus 
much,  becaufe  the  doftrines  of  fuch  an  ufcfut  writer  are  often 
received  implicitly  ;  erroneous  ^opinions  are  adopted  and  con- 
firmed, becaufe  they  are  not  accurately  examined*:  and  the 
more  refpeSablc  the  writer  is,  the  greater  is  the  danger  which 
is  to  be  apprehended.  But  what  is  ftill  more  remarkable,  in*  i  M^g.  57. 
tte  very  next  paragraph  to  that  1  laft  mentioned,  he  puts  a 

p  3'  fimilar 
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CHAP,  fitpilar  cafe,  in  which  he  admits  that  the  goods  &ved  ought 
to  contribute. 


Th6  writers  upon  this  fubje£l  have  ftated  with  much  mi^ 

nutenefs  and  accuracy,  the  various   accidents  and  charges, 

i,  that  will  entitle  the  party  fufFering  to  call  upon  the  reft  for  4 

contribution.     I  doubt  whether  it  be  necefTary  to  be  fo  par- 

L  *^+    J     ticular  in  this  place  ;  becaufe,  we  may  gather  in  general  from 

the  defcription   given  of  average  at  the  beginning  of  this 

J  chapter,  that  all  lofles  fuftained,  and  expenccs  incurred  vo- 

Bca^es  Lex        luqtarlly  and  deliberately,  with  a  view  to  prevent  a  total  lofs 

Mcic.  14  .  ^f  ^YiQ  ^jp  ^^j  cargo,  ought  to  be  equally  borqe  by  the  (hip 

iMae.,^4.         ^"^  ^^^  remaining  lading.     Such  for  inflance  is  the  damage 

fuflained,  in  defending  a  (hip  againfl  an  enemy  or  pirate: 
fuch  is  the  expence  of  curing,  and  attendance  upon  the  cfE- 
cers  or  mariners  wounded-  in  fuch  defence  :  and  fuch  alfo  is 
the  fum  which  the  hoafter  may  have  promifed  to  pay  for  the 
ranfomof  his  (hip  to  any  privateer  or  pirate,  when  taken  (j). 

^eawes  X4S.       A  matter  who  has  cut  his  mail,  parted  with  his   cable,  or 

abandoned  any  other  part  of  the  fhip  and  cargo,  In  <i  ilorm, 
in  order  to  fave  the  (hip,  is  well  entitled  to  this  compenfa- 
tion :  but  if  he  (hould  lofe  them  by  the  dorm,  the  lofs  falls 
only  upon  the  fhip  and  freight ;  becaufe  the  temped  only  was 
the  occafion  of  this  lofs,  without  the  deliberation  of  the 
mafter  and  crew,  and  was  not  done  with  a  view  to  fave  the 

Art.  16  ^^P  ^^^  lading.     Upon  the  fame  principle  it  is,  that  by  the 

naval  laws  of  IVifiuyy  which  in  this  refpe£^,  as  well  as  in 
many  others,  have  been  adopted  by  modern  dates,  it  wa 

prdin.  of  France  declared,  that  when  a  fliip  arrived  at  the  mouth  of  a  har- 

^^M^T^^^G*"'   ^'^^^y  ^^^  *^c  mader,  finding  that  his  fliip  was   too  heavy 

183.  Moiiuytit.  laden  to  fail  up,  was  obliged  to  put  part  of  the  cargo  into 
^  '  "'  hoys  and  barges  ;  the  owners  of  the  fliip  and  of  the  goods 
that  remained,  were  obliged  to  contribute,  if  the  lighten 
periflied.  But  if  the  fliip  fliould  be  lod,  and  the  lighters 
fiived,  the  owners  of  the  goods  fo  preferved,  were  not  to 
contribute  to  the  proprietors  of  the  fliip  and  cargo  lod.   The 

I  M»i[-  5^'         difference  is  this,  the  lightening  of  the  fhip  was  an  aft  of 

deliberation  for  the  general  benefit :  whereas  the  circumfianco 

^a)  Ranfoxns  are  now  prohibited  by  the  ^v  of  England, 

of 
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€f  the  lighters  being  faved,  and  the  (hip  loft,  was  accidental,  C   H    A-  P. 
00  way  proceeding  from  a  regard  for  the  whole*  t^^^   1^^ 

It  is  not  only  the  value  of  the  goods  thrown  overboard  B&wes  14^. 
that  mud  be  confidered  in  a  general  average ;  but  alfo  the  c.  4.7s.  *' 
value  of  fucb  as  receive  any  damage  by  wety  iic*  from  the 
jettifon  of  the  reft. 

It  is  faid,  that  if  a  fliip  be  taken  by  force,  carried  into  Beawcs  150. 
Ibme  port,  and  the  crew  remain  on  board  to  take  Care  of  and 
reclaim  her,  not  only  the  charges  of  reclaiming  ihall  be 
brought  into  a  general  average  ;  but  the  wages  and  expences  f  12^  1 
of  the  {hip's  company  during  her  arreft,  from  the  time  of  her 
capture,  and  being  difiurbed  in  the  voyage.  In  this  idea 
Magais  concurs,  and  aflerts,  that  fuch  expences  are  allowed  ,  ^^^^  g^, 
as  average  in  London  as  well  as  elfewhere.  He  denies,  how- 
ever, and  as  it  feems,  juftly  denies,  that  an  allowance  would 
be  made  under  general  average,  for  (ailors  wages  and  viduals, 
vrhen  they  are  under  a  neceflity  of  performing  quarantine, 
in  which  cafe  the  mafter  would  have  been  obliged  to  main*- 
tain  and  pay  them,  though  his  velFel  had  arrived  only  in  bal-> 
laft.  But  at  the  Game  time  he  admits,  that  charges  occurring 
by  an  extraordinary  quarantine  Ihall  be  brought  hito  a  gene* 
ral  average* 

It  has  however  been  a  confiderable  queftion.  Whether  the 
extraordinary  vrages  and  vi£luals  expended  during  the  deten* 
tion  by  a  foreign  prince  not  at  war,  ought  to  b^  brought 
into  a  general  average,  fo  as  to  charge  the  underwriter  i 
Magens  and  Beawes  differ  upon  the  point ;  the  latter  being 
of  opinion  that  it  Qiould,  the  former  that  it  ihould  not.  ^  In 
Mitgland  there  is  no  adjudged  cafe,  nor  any  regulation  upon 
the  fubje£l ;  and  therefore,  the  only  mode  by  which  this  and 
fimilar  quefiions  are  to  be  decided,  is  to  confider,  wheth^ 
tbefe  expences  were  neceflarily  and  unavoidably  incurred,  for 
the  general  fafety  of  the  {hip  and  cargo. 

Lord  Mansfield  feems  to  have  been  of  that  opinion  in  an  Liteirara  v. 
i£uon  upon  a  policy  of  infurance  on  zjhip.     It  was  brought  Curiing,  g.  H. 

*  *         '  Sittings  after 

P  4  10  Trk.  1776. 
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c   H    A   P.  to  recover  the  ^ount  of  wages  and  proviiions  expende4 

v^^^^.1^^  during  the  time  the  fhip  went  from  Bengai  to  Bomiaj  to  re- 

\i(:came,p.52.  pair.     His  lordfhip^  as  he  has   freqiiently  done  fince  upon 

^^'  frmilar  pccafions,  decided  againft  the  afiion,  being  ail  infu- 

rance  on  the  (hip  only,  and  the  item  in  queftion  being  fallors 
wages.  But  his  lordfhip  faid,  there  may  b&  eafes,  where 
exceptions  to  the  general  rule  fliould  be-  allowed  ;  but  in . 
order  to  confider  a  cafe  as  excepted,  it  muft  be  an  expence 
abfolutely  neceflary,  and  fuch  as  could  not  be  avoided,  ow- 
iQg  to.fome  of  the  perils  Dated  in  the  policy. 

His  lordfhip  here  feems  to  allude  to  a  general  a^ragt :  but 

on  a  point,  on  which  no  authority  can  be  adduced,   1  would 

not  chufe  tbajt  lord  A'!ansfoki*s  words  (houtd  be  fuppofed  to 

[]  126  3      convey  an  idea,  which  perhaps  the  fpeaker  nev^r  intended. 

It  doej  not  become  me  to  hazard  an  opinion  ;  and  therefore, 

I  (hall  leave  it  as  a  matter  undecided ;  only  obferving,  tthat 

Tir.  Average,      by  the  ordinances  of  Lnvis  tlxc  Fourteenth,  the  charges  in 

*'"^-  7.  fuch  a  cafe  ihall  be  reputed  .general  average,  if  the  f^paaeobe 

hired  by  the  month  ;  othcrwife,  if  by  the  voyage. 

It  may  be  proper  before  I  clofe  this  branch  of-  my  fabjeft| 

to  ftate  a  paragraph,  I  have  met  with,  which- confirms  the 

leaves  150.        idea  entertained  by  Lord  Mansfield.      "  Though  h  muft  be 

^*  noted,  fays  this  author,  that  the  charges  of  unloading  a 
**  (hip,  to  get  her  into  a  river  or  port,  ought  not  to  be 
"  brought  into  a  general  average  ;  but  they  may  when  occa- 
**  fioned  by  an  indifpen fable  nccedity  to  prevent  the  loli 
"  of  (hip  and  cargo.  As  when  a  (hip  is  forced  by  a  f!orm 
**  to  enter  a  port  to  repair  the  damage  (he  has  fuffered,  if 
(he  cannot  continue  her  voyage  without  an  apparent  ri(k 
of  being  loft;  in  which  cafe,  the  wages  and  vifluals  of  the 
f*  crew  are  brought  into  an  average  from  the  day  it  was  re- 
f*  folved  to  feel;  a  port  to  refit  the  ve(rel,  to  the  day  of  her 
**  departure  from  it,  with  all  the  charges  of  unloading,  re- 
ff  loading,  anchorage,  pilotage,  and  every  other  expence  * 
*f  incurred  by  this  neccflTuy,^* 

« 

Since- 
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Since  the  firft  edition  of  this  work,  a  qucftion  nearly  fimt-  CHAP. 
lar  came  before  the  court  of  King's  Bench,  in  which   Mr.    v,^^.^^^-!^^ 
jufticc  BuUif  quoted  the  above  pafFage  from  Beawes^  as  alfo*  D^  Cofta  v. 
the  cafe  of  Lateward  v.  Curling  in  the  preceding  page :  and*  a  xerm  r!  407. 
ahhoagb  the  learned  judge  thought  it  then  unneceSary  to  dc-' 
tide  the  point  here  agitated,  yet  the  leaning  of  his  mind 
fccmed  to  be  in  favour  of  the  affirmative.     This,  however, 
was  held  by  the  whole  court,  that  where  a  (hip  is  obliged  to 
go  info  port  for  the  benefit  of  the  whole  concern,  the  charges 
of  loading  and  unloading  the  cargo,  and  taking  care  of  it, 
and  the  wages  and  provifions  of  the  workmen  hired  for  the  re-* 
fairs^  become  general  average. 

By  the  ancient  laws  of  Rhodes^  Oierony  and  Wijbujy  the  De  leg.  RhoJ. 
fliip,  and  all  the  remaining  goods,  {hall  contribute  to  the  lofs  art.  gl^Wiib.   ^' 
fuftained.     The  moft  valuable  goods,  though  their  weight  ?''  *o.  Molioy^ 
Ihould  have  been  incapable  of  puttmg  the  fliip  in  the  leaft 
hazard,  as  diamonds  or  precious  ifones,  muft  be  valued  at' 
their  juQ  price  in  this  contribution,  becaufe  they  could  not 
have  been"faved  to  the  owners  but  by  the  ejeSlon  of  the  other     f  t-^T  T 
goods.     Neither  the  perfons  of  thofe  in  the  fhip,  nor  the  (hip  - 
provifions,  nor  refpondentia   bonds,  fufTer  any  eftimation  ;  Videpoft,  c.21. 
nor  does  wearing  apparel  in  chefts  and  boxes,  nor  do  fuch-/j^^^'  ^'^' 
jewels  as  belong  to  the  perfon  merely  ;  but  if  the  jewels  are 
^  part  of  the  cargo,  the/  muft  contribute. 

Thofe  who  carry  jewels  by  fea  ought  to  communicate  xMb;.  C|« 
that  circumfiance  to  the  mafter ;  becaufe  the  care  of  them  .  v 

will  be  increafed  in  proportion  to  their  worth,  to  prevent 
their  being  thrown  overboard  protaifcuoufly  with  other 
things:  and  hence  their  prefervation  will  be  a  common, 
benefit. 

» 

Both  by  law  and  cuftom,  the  wages  of  failors  are  not  to  \  M-if.  rr; 
contribute  to  the  general  lofs  ;  a  provifion  intended  to  make 
this  defcription  of  men  more  eafily  confcnt  to  a  jettifon,  as 
they  do  not  then  rllk  their  all,  being  ftill  aflured  that  their 
W^ges  will  be  p^id^ 


The 
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^   ^  j^   P-      The  way  of  fixing  a  right  funi,  by  which  the  average 

\.^p,^*^X^^  ought  to  be  computed,  can  only  be,  by  ex,ainining  what  the 

»  Ma^r,  6^         whole  fliip,  freight,  and  cargo,  if  no  jettifon  had  been  made, 

would  have  produced  neat,  if  they  had  all  belonged  to  one 
perfon,  and  been  fold  for  ready  money*     And  this  is  the 
.    fum  whereon  the  contribution  fliould  be  made,  all  the  par* 
ticular  goods  bearing  their  nett  proportion. 

Ord.  of  Genoa         In  no  refpe£t  whatever  do  the  ordinances  of  foreion  dates 
i-rance.        jjjjj.j.  f^  niuch,  as  in  the  manner  of  fettling  the  contribution 

of  th^  (hip  and  freight.  In  fome  places,  the  (hip  contributes 
for  the  whole  of  her  value  and  freight ;  in  others,  for  the  half 
of  her  value,  and  one  third  of  her  freight :  and  again,  in 
others,  both  (hip  and  freight  are  to  contribute  for  one  half. 
%  Maf .  207.  By  the  laws  of  Koningfitrg^  Hamburgh^  and  Copenhagen ^  the 
*      339«  jjjjp  jg  ^Q  contribute  for  the  whole  of  her  value  and  freight. 

They  alfo  declare,  that  the  value  of  the  (hip  £ball  be  that 
which  (he  was  worth  when  (he  arrived  ;  and  that  from  the 
freight  a  dedu£lion  (hall  be  made  of  the  men's  wages,  pilot- 
age, and  fuch  other  charges,  as  come  under  the  name  of  petty 
Vide  the  laft  average,  of  which  it  is  cuflomary  every  where,  as  we  have 
«*»P"f-  before  obferved,  for  the  cargo  to  bear  two  thirds,  and  the 

ibip  one. 

The  Englijb  writers  upon  commerce  are  totally  filent  iii 

this  refpe3 ;  and  therefore  cuflom  muft  be  our  guide :  and 

r  1^3  j      I  think  from  that  we  may  collefl,  that. the  (hip,  freight  (^), 

and  cargo,  are  to  bear  an  equal  and  proportional  part  of  what 

was  fo  facrificed  for  the  common  good. 

Tlie  fea  laws  of  diflPerent  countries  vary  no  Icfs  than  upon 
tlic  former  queftion,  in  fixing  at  what  prices  goods  thrown 
overboard  (hall  be  eflimated,  and  for  what  value  thofe  (aved 
arc  to  contribute. 

j^^  By  the  ordinances  of  RoUerdam^  S f ocibolm^  znd  Copenhagen^ 

«*i«  339-  if  the  acci<lcnt,  which  occa(joned  the  general  average,  hap* 

(1^  It  has  been  bdd  by  the  whole  couitof  King's  Bench  that  freight  lauft 
iontribute  to  the  gejicrat  average.     Da  C»Jia  v.  Newnham,  iiTerm  B.  407. 

pcned 
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]iet)ed  before  half  the  voyage  was  performed,  (he  jettlfon  was  CHAP. 
ta  be  cflimatcd  at  prime  -coft ;   but  if  after  that  period,  then  ■    ,       '^ 
at  the  price  for  which  fuch  goods  would  fell,  at  the  place  of 
difcharge,    freight,  duties,  and  ordinary    charges  dedui3ed. 
Tbt  diftinflior  is  now,  however,  exploded  in  Engfand,  and  Moiioy,  tit. 
the  cuftom  has  become  general  of  eflimating  the  goods  favcd  *"'  ''  '^' 
and  loft,  at  the  price  for  which  the  goods  Uved  were  fold  ; 
freight  and  all  other  charges  being  firft  deduflcd.     This  rule  Ltj.  WUb.  $it. 
ii  agreeable  to  the  marine  laws  of  ff^i/huy,  which  declare,  that  "' 
ibe  goods  thrown  overboard  Ihall  b^  brought  into  a  grofi 
average,  and  Qiall  be  rated  at  the  fame  price  for  which  other 
merchandize  of  the  fame  fort,  prefcrved  from  the  fea  or  enemy, 
was  fold.     This  cuftom  mentioned  by  Mellaj  was  certainly 
new  in  England  at  the  time  he  wrote;   for  it  appears  by 
Malynf,  that  in   1622,  the  diftinflion  was  obferved  of  eAi-  M»ijettri 
mating  the  goods  at  prime  coff,  if  the  jettifon  happened  before  «.  til  ' 
half  the  voyage  was  performed :   and  if  after,  at  the  price  the 
rell  of  the  goods  fold  for,  at  the  place  of  difcharge.     How- 
ever, Mtllay  is  a  more  modern  authority ;   and  Magtns  fays, 
that  the  prevailing  mode  of  fettling  averages  now  adopted  \a 
EngJaad  is  conformable  to  that  rule,  which  has  abolilhcd  the 
difibAion. 

Gold,  Clver,  and  jewels,  at  AioA  places,  contribute  to  » 
|enenl  average,  according  to  their  full  value,  and  in  the  fame 
manner  as  any  other  fpecies  of  merchandize.     It  hat  been  ^  ^^.^  (^^ 
&id,  that  an  immemorial  cuftom  has  prevailed  at  Amjltrdam, 
that  gold  and  filver  (halt  c;nly  contribute  for  half  their  value :      r  .jn  ^ 
the  reafon  for  fuch  a  cuftom,  one  is  at  a  lofs  to  conjeflure. 
In  England  no  fuch  cuftom  prevails;  but  money  and  jewels  Mallor.tit. 
aiuft  fall  into  the  general  average  at  their  full  price:  and  a  ^»"Vff'4- 
modern  writer  afTures  us,  that  the  praElice  was  fuch  id  Lendm  i  Mig.  6u 
trhen  he  wrote  \  and  fuch  I  believe  it  to  be  at  this  day. 

In  a  late  cafe,  the  do8rine  hcse  advanced  \vas  mentioned  JeiiriT.  Milii- 
ud  confirmed  by  Mr.  Jufticc  Bulter,  as  clear  lalwV  Guiw*h"iuft" 

'     Michaclnui, 
.  ■      *♦  17S7. 

The  contribution  is  in  general  not  made  till  the  Chip  arrive 

W  Ibe  place  of  delivery :  but  accidents  may  happen,  whii:h  Rotcui<ieN»Yt- 
'  '  i"     '  bui,  Mm.  06- 

may 
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CHAP,  may  caufc  a  contribution  before  fhe  reach  her  deflinJiport. 

n^^^_  .'_^i  Thus  when  a  vcITel  has  teen  obliged  to  make  a  jettifon,  or, 

I  Mn^.  Oo.         by  the  damages  fufiered  fopn  after  failings  is  obljgcd  to  return 

to  her  port  of  difcharge  ;  the  neceffary  charges  of  her  repairs,. 

and  the  replacing  the  goods  thrown  overboard)  may  then  be 

fettled  by  a  general  average. 

Thus  I  have  endeavoured  to  lay  before  the  reader  an  idea 
of  what  is  meant  by  average  ;  and,  in  order  to  do  that  more 
dil!in£l1y,  I  have  defined  what  average  is ;  I  have  fiiewn  its 
origin ;  and  what  the  neceffary  requifites  are  to  render  the 
aS,  whence  averages  arife,  legal,  I  then  dated  in  general 
what  accidents  or  expences  would  authorize  the  fufferer  to 
call  for  a  contribution :  the  different  kinds  of  property 
that  were  fubjeft  to  fuch  contribution ;  and  laflly,  the 
•  mode  by  which  the  value  of  this  property  was  to  be  afcer- 
tained* 


It  only  remains  now  to  (late,  that  the  infurers  are  liable  to. 

pay  the  infured  for  all  expences  arifing  from  general  average^ 

R^cus  de affc-    ^^  proportion  to  the  fums  they  have  underwritten.  Roccusbjfit 

^rationibus,       (c  ya6lufa6lOy  ob  maris  tempeflatem^  pro  fublevanda  navi^  an  fe* 

*•  neantur  affecuratores  ad  Jolvendum  aftimatiomm  rerum  jac^ 
**  tarum  domino  ipfarum  ?  Die  eos  non  teneri,  quia  pro  rebiii 
*•  jaSiis  fit  contribution  inter  omnes  merces  habentes  in  ilia  naui 
*'  pf^o/olvendo  pretio  domino  ipfaruniy  et  ideoji  ajficuratus  recu^ 
*^  perat  pretium  nrum  jaSlarumy  non  poteji  agen  contra  ajpcu* 
-  **  ratores;  tamen  tenentur  ajfccuratores  ad  reficiendum  ilJam 
**  rat  am  ct  portionem^  quamfolvit  ajjecuratus  in  illam  contribu* 
r  I'iO  1  *•  tioneln  facicndo  inter  omnes y  habentes  merces  in  ilia  naviy  fua 
**  portio  cum  non  recuperetur  ab  aliisy  habetur  pro  deperdita^  et 
•*  proinde  ad  illam  portionem  tenentur  ajfccuratores. 


»> 


The  opinion  of  this  learned  civilian  is  agreeable  to  the  laws 
of  all  the  trading  powers  on  the  continent  of  Eurcpe^  as  well 
as  to  thofe  of  England^  where  the  infurer,  by  his  contraft, 
engages  to  indemnify  agalnll.all  lofles  ariCng  from  a  general 
aV&rage. 
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tn  former  editions  of  this  work,  I  had  contented  myfelf  CHAP. 

VII 

ifith  flating  the  nature  of  general  average,  and  that  the  fums 
paid  on  this  account  might  be  recovered  againft  the  under- 
writers.   But  I  had  omitted  to  Aate  what  remedy  theperfoti^ 
whofe  goods  were  thrown  overboard,  or  who  had  expended  . 
money  for  the  general  preiervation  of  fliip  and  cargo,  had 
againft  thofe,  whofe  goods  or  (hip  were  preferved  by  fuch 
means.    In  the  cafe  of  an  expenditure  of  money,  prababif 
an  adion  for  money  paid  mighi  be  maintained  againft  each  o£ 
thofe,  who  were  benefited  by  fuch  expenditure*      But  as  this, 
would  lead  to  a  multiplicity  of  anions ;  and  this  fpecies  of 
afiion  is  not  applicable  to  the  caife  of  goods  thrown  overboard, 
the  better  mode  in  all  cafes  feems  to  be  to  apply  for  contri-  Com.  Dig.  rit. 
bution  to  a  court  of  equity,  where  cffeaual  relief  may  be  and  shoiV:  1 
obtained  agaioft  all  the  parties  in  one  fuit.  i*-^*-  Cai. 
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p.  foture,  ena£led>  that  if  a  (hip  was  in  danger  of  being  firanJed 
OS  ruQ  afhore,  the  fiicrifFs,  juftices,  mayors,  conftables,  or 
officers  of  the  cuftoms,  neareft  the  place  of  danger,  fliould^ 
upoa  application  made  to  them,  fummon  and  call  together  as 
many  men  as  (hould  be  thought  neceflary  to  the  afTiilance, 
and  for  theprefervation  of  fuch  (hip  in  diilrefs  and  her  cargo; 
and  that  if  any  (hip,  man  of  war,  or  merchantman,  (hould  be 
riding  at  anchor  near  the  place  of  danger,  the  conftables  and 
officers  of  the  cuftoms  might  demand  of  the  fu^rior  officer 
of  fush  (hip,  a(ri(lance  by  his*  boats  and  fuch  hands  as  could 
'  be  fpared :  and  that  if  the  fuperior  officer  (hould  refufe  to 

grant  fuch  affillance,  he  (hould  forfeit  lOo/. 

ScA-  2*  Then  follows  the  fe£lion  refpefling  falvage.    **  And  fortlic 

'*  encouragement  of  fuch  perfons  as  (hall  give  their  affiftanco 
*^  to  fuch  (hips  or  ve(rcls,  fo  in  diftrefs  as  aforefaid,  beat  enad- 
*^  ed,  that  the  faid  colle£lors  of  the  cu(lora3,  and.  the  mafler 
**  and  cammanding  officer  of  any  (hips  or  ve(rels,and  all  others, 
**  who  (hall  aS  or  be  employed  in  the  preferving  of  any  fuch 
*^  (hip  or  ve(Fel  lA  diftrefs,  or  their. cargoes,  (hall,  within  thirty 
^<  days  after  the  fervice  is  performed,  be  paid  a  nafonabU  re» 
«  ward  for  the.  Cwne,  by  the  commander,  mafter,  oj;  other  fu- 
**  perior  officer,  mariners,  or  owners  of  the  (hip  or  vc(rcl  fa 
<<  in  didrefs,  as  aforefaid,  or  by  the  merchant  whofe  ve{rdcr 
goods  (hall  befofaved  ;  and  ind^faalt  thereof,  the  faid  (hip 
orveffel  fo  faved  (hall  remain  in  the  cuftody  of  the  officers  of 
thecn(bms  until  all  charges  are  paid)  and  until  the  officers 
•«  of  the  cuftoms,  and  the  mafter  or  other  officers  of  the  (hip 
"  or  vefTcl,  and  all  others  employed  in  the  prefervation  of  the 
"  (hip,  (hall  be  reafonably  gratified  for  their  alTiftance  arid  troiK 
"  ble,  or  good  fecurity  given  for  that  pQrpofe,  to  the  fatisfac- 
".  tion  of  the  parties  that  arc  to  receive- the  fam^  :  and  if  atiy 
«*  difagreement  (hall  take  place  between  the  perfons,  whof^' 
«'  (hips  or  goods  have  been  faved,  and  the  officer  of  the  cuf- 
"  toms,  touching  the  monies  de(erved  by  any  of  the  perfons  fo 
«  employed,  it  (hall  be  lawful  for  the  commander  of  the  ftiip 
•5  or  vcflTel  fo  faved,  or  the  owner  of  the  goods^  or  the  roer- 
«i  chant  intercflfid  therein,  and  alfo  for  thq  oficet  of  the'cuf- 
^  tomsj  or  his  dcputyi  to  oomioate  thred  of  tbe  nelghboarin^: 

*'  juftices' 


«( 


(C 
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>  juftices  of  the  peace^  who  (hall  thereupon  adjuft  the  qu^n*  C   9    A   P* 

*<  turn  of  the  monies  or  gratuities  to  be  paid  to  the  feveral 

"  perfons  a6iing  or  being  employed  in  the  falvage  of  the  faid 

**  (hip,  ve(rel,  or  goods;  and  fuch  adjuftments  (hall  be  bind-  .  ' 

^  ing  upon  all  parties,  and  (hail  be  recoverable  in  an  adion 

^  at  law :  and  in  cafe  it  (hall  fo  happen,  that  no  perfon  (hall     [  ^2^  1 

^  appear  to  make  his  claim  to  all  or  any  of  the  goods  that 

V  (hall  be  faved,  that  then  the  chief  officer  of  the  cuftoms  of 

^  the  neareft  port  to  the  place  where  the  faid  (hip  or  veHel 

^  was  fa  in  diftrefs,  (hall  apply  to  three  of  the  neareft  juftices 

^  of  the  peace,  who  (hall  put  him  or  fome  other  refponiible 

^'  perfon  in  po(re(Iion  of  the  faid  goods,  fuch  juftices  taking  an 

"  account  in  writing  of  the  faid  goods,  to  be  (igned  by  the  * 

^  faid  officer  of  the  cuftcfms :  and  if  the  faid  goods  (hall  not  be 

*  legally  claimed  within  the  fpace  of  twelve  months,  nent  en- 

'*  fuing,  by  the  rightful  owner  thereof,  then  public  falc  (hall 

**  be  made  thereof,  and  if  per! (hable  goods,  forthwith  to  be 

**  fold,  and  after  all  charges  deduced,  the  reftdue  of  the  mo- 

<*  nies  ariGog  from  fuch  fale,  with  a  fair  and  juft  account  of 

*^  the  whole,  (hall  be  tranfmitted  to  her  majefiy's  Exchequer, 

**  there  to  remain  for  the  bene(it  of  the  rightful  owner,  when 

**  appearing,  who,  upon  an  affidavit,  or  other  proof  made  of 

^  his  or  their  right  or  property  thereto,  to  tlie  fati&faSion  of 

^'  one  of  the  barons  of  the  coif  of  the  Exchequer,  (hall,  upon 

^  his  order,  recerve  the  fame  out  of  the  Exchequer." 

The  ftatute  then  goes  on  to  declare,  that  any  other  perfons,  st^  3. 
than  tbofe  mentioned  in  the  preceding  claufe,  endeavouring  to 
enter  fuch  (hip  or  vefTel  without  the  permi(rion  of  the  (uperior 
officer  of  the  (hip,  or  of  the  officer  of  the  cuftoms,  i^c,  or  mo* 
letting  or  hindering  them  in  the  prefervation  of  the  (hip,  or 
defacing  the  marks  of  the  goods  on  board  fuch  (hip,  (hall  make 
double  fatisfa3ion  to  the  party  grieved,  or,  on  default  thereof, 
(hall  be  feni  to  the  houfe  of  correftidn  for  twelve  calendar 
months :  and  that  it  (hall  be  lawful  for  the  officers  of  the  fiiip  to 
repel  by  force  perfons  fo  endeavouring  to  enter  without  leave. 

It  is  alfo  ena£led,  that  If  any  goods,  ftolcn  from  fuch  flwp,  s«ft,  4; ' 
ftall  be  found  on  any  perfon,  they  (hall  be  delivered  i^  to  the 

Q^  titte 


134.;  OF     SALVAGE,   . 

e   H  A  K  intt  owner;  or»  in  delaaltr  fiich  ptrfonlhal]  Mv  tin^  tW 

vaiV "'      , 

valae*  -  ^ 

r  j^^  -t         The  next  fefUon  declares,  that  any  perlbn,  boring  hoki  in  a 
Sea.  5.  fhip  in  dilbeft,  or  dealing  a  pump  belonging  thereto,  iballjie 

guilty  of  felony,  without  benefit  of  clergy* 

[  This  2L&  was  made  perpetual  by  the  4  do*  i«  r.  12 ;  andai 

far  as  relates  to  our  prefent  fid)jc£t,  we  can  collefi,  that  in 
cafes  of  wreck,  the  rate  of  falvage  is  not  fixed,  but  muft  be 
reafonable ;  that  is,  it  muft  be  a  fufficient  recompence  to  thofe, 
who  have  encountered  dangers  for  the  prefervation  of  the  fiiip 
and  cargo,  regard  at  the  fame  time  being  had  to  the  cirenm- 
ftances  of  the  owner  of  the  property  laved  :  and  what  fluJl  be 
a  fufficient  recompence  is  to  be  afcertainqd  by  three  jnfiices  of 
the  peace. 

Notwithftanding  this  falutary  law  had  paflcd,  the  enormittfs 

complained  of  by  the  ftatute  of  queen  Anne  flill  contimied,  to 

the  difgrace  of  humanity,  and  a  civilized  people  ;  upon  which 

the  legtflature  were  again  obliged  to  interpofe  by  a.fubfequefll 

ft6Geo.  IX.c.r9«  ftatttte,  which  I  fliould  perhaps  not  have  mentioned,  had  it  not 

contained  fome  additional  regulations  refpeding  lalyage. 

Sea.  t.  '  The  ftatute  ordains,  that  perfons  convided  of  ftealing  goods' 

from  a  fliip  wrecked,  or  in  difirefs,  or  of  obftruQing  the 
efcape  of  any  perlbn  from  a  wreck,  or  of  putting  ota  faUe 
lights  to  lead  fuch  (hip  into  danger,  ihall  fufiTer  as  felons  wkh- 

Sea.  s.  out  benefit  of  clergy.    But  where  goods  of  fmall  ▼aIud:fliaB; 

be  flolen,  without  any  circumftances  of  cruelty,  thp  offender 

Sea.  |.  may  be  indided  for  petty  larceny.   Juftices  of  the  peace,  upo^ 

information  of  fhip.wrecked  goods  being  ftolen  or  concealed 
are  empowered  to  iffue  fearch  warrants ;  and  the  perfons  in 
whofe  cuftody  they  may  be  found,  refufing  to  deliver  them  on 
demand,  or  to  give  a  fatisfa£lory  account  how  they  became 
pofleffed  thereof,  (hall  be  committed  to  the  common  ^lol  lioc 
fix  months,  or  until  payment  of  the  treble  value  of  fuch  goods. 

Sea.  ^  Goods  ofiFered  to  fate,  fufpe^d  of  being  (hip wrecked,  are  to 

be  ftopped ,  vid  notice  (hall  be  imi^ediately  giv^  lo  a  jofltoe 

8  of 
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of  die'  pcaoe,  Md  if  tlie  perfon  ofTering  the  fame  to  fale  cm-.  C   HA  R 
DOt  make  out  the  property  to  be  lawfully  m  him,  the  goods  k^^i^-y'^^ 
lull  be  returned  to  the~owner,  upon  areafonalle  reward  for 
ftA/eitMre  (i9  he  kjcertaimd  if  thejujiicej:  and  the  offender 
iailke  edmsiitted  to  the  coimnon  gaol  for  fix  months,  or  un- 
til payment  of  the  treble  Value  of  the  faid  goods. 

i 

\ 

An^  be  it  jiirther  ena^leds  <<  that  in  cafe  any  perfon  or  per-  [  ^  3^  J 
^ "  foDs,  Bbt  employed  by  the  mafter,  mariners,  or  owners,  or- 
i^  ofberperfons  lawfully  authorized  in  the  falvage  of  any  (hip 
I  **  ofveffel^  or  the  cargo  or  provifion  thereof,  (hall,  in  the  ab-> 
i"  fence  of  the  perfons  fo  employed  and  authorized,  fave  any 
I**  fuch  fbipyveflel,  goods,  or  effeds,  and  caufe  the  fame  to  bo 
j  •  carried,  for  the  benefit  of  the  owners  or  proprietors,  into 
1^  port,  or  to  any  near  adjoining  cuftom-houfe,  or  other  place 
^  of  fafe  cuftody,  immediately  giving  notice  thereof  to  fome 

*  jullice  of  the  peace,  magiftrate,  or  cuftom-houfe  or  excife- 

*  officer :  or  (hall  difcover  to  fuch  magiftrate,  or  officer,  where 
I "  aoy  filch  goods  or  effects  are  wrongfully  bought,  fold,  or 
[^  concealed,  then  fuch  perfon  or  perfons  jhall  be  entitled  to  a 
[*  f^finaik  reward  for  fuch  fervtcesy  to  be  paid  by  the  mailers 

*  0^  owners  of  fuch  vefTcls  or  goods,  and  to  be  adjufied  in 
cafe  of  dtfagreement  about  the  quantum^  in  like  manner  as 

*  the  falvage  is  to  be  adjufted  and  paid,  by  virtue  of  a  flatute 

*  imicin  the  I2th  of  queen  Anne.^*  Videfupra.   . 

«  • 

*  And  be  it  further  enaScd,  that  for  the  better  afcertaining  s«a.  €. 
f  the  falvage  to  be  paid  in  purfuance  of  the  prefent  ad,  and  the 
F  *ft  before  mentioned,  and  for  the  more  effeSual  putting  the 
to  afts  iH  execution,  the  juftlce  of  the  peace,  mayor,  bailiff, 
cftBeftor  of  the  cuftoms,  or  chief  conflable,  who  (ball  b«  '  * 
9^areft  to  the  place  where  any  (hip,  goods,  or  effe^s,  (hall 
be  (banded  or  caft  away,  (hall  forthwith  give  publick  notice 

*  for  a  meeting  to  be  held  as  foon  as  po(fible  of  the  fheriff  or 
Kf  deputy,  the  jufiices  of  the  peace,  mayors,  or  other  chie£ 
oagifirates  of  towns  corporate,  coroners,  or  commiflfioners 
of  the  land  tax,  or  any  five  or  more  of  them,  who  are  hereby 
empowered  and  required  to  give  aid  in  the  execution  of  this 
ttd  the  faid  former  a8»  and  to  employ  proper  perfons  for  the 

Q^V  «  faving 
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C  H  A  F.  ^  faving  oFQiips  in  diftrefs,  and  fuch  (hips,  veflels,  andeffefij^ 
^<  as  (hall  be  ftranded,  or  caft  away ;  and  alfo  to  examine  per- 
"  fons  upon  oath,  touching  or  concerning  the  farate,  or  the 
*f  falvage  thereof,  and  to  adjuft  the  quantum  of  fuch  falvage, 
**  and  diftrlbute  the  fame  among  the  perfons  concerned  in  fuch 
*<  falvage,  in  cafe  of  difagreement  among  the  parties,  or  ibe 
^*  faid  perfons ;  and  that  every  fuch  magiftrate,  (^^.  attendiag 
*^  and  a£^ing  at  fuch  meeting,  (half  be  paid  four  (hillings  a  day 
[  137  ]  **  for  his  expences  in  fuch  attendance  out  of  the  goods  and 
"  eife39  faved  by  their  care  or  diredion/' 

ScA.  7.  **  Provided  always,  that  if  the  charges  and  rewards  for  fal- 

"  vage,  direfled  to  be  paid  by  the  forrtier  flatute,  and  by  tliis 
*«  aft,  (hall  not  be  fully  paid,  or  fulBcient  fecurity  given  for 
^*  the  fame,  withiti  forty  days  next  after^  the  faid  fcrvicci  I 
««  performed,  then  it  (hall  be  lawful  for  the  officer  of  tbe 
^*  cu(loms  concerned  in  foch  falvage,  to  borrow  or  railis  fa 
«<  much  money  as  (hall  be  fufBcient  to  fatisfy  and  pay  fuch 
<^  charges  and  rewards,  or  any  part  thereof,  then  remaioiog 
*<  unpaid,  or  not  fecured  as  aforefaid,  by  or  upon  one  or  more  ■ 
«<  bill  or  bills  of  fale,  under  his  hand  and  feal,  of  the  Qnpot' 
**  veflel,  or  cargo  faved,'  or  fuch  part  thereof  as  (hall  befuffi- 
"  cient,  redeemable  upon  payment  of  the  principl  fuoi  bor« 
«*  rowed,  and  intertft  for  the  fame,  at  the  rate  of  ^  per  cei^*. 
*«  perannum.^* 


SeX  9.  The  a£l  alfo  declares,  that  the  commifTioners  of  the  land  t]S|»d 

the  deputy*(heii(r,  the  coroner,  and  the  officers  of  excife  io  odri 
county,  (hall  be  the  proper  officers  for  putting  thefc  afls  in  tf*l 
ecution,  together  with  thofe  perfons  refpeflively  named  in  d* 

Sc:l.  10.  aft  of  queen  Anne*    In  the  Cinque  Ports,  however,  the  cxccflt| 

tion  of  thefe  a£ts  is  entrufted  to  the  lord  warden  of  the  Cinqi 
Ports,  the  lieutenant  of  Dover  Cadle,  the  deputy  warden 
the  Cinque  Ports,  the  judge  official  and  commidary  of 
court  of  Admiralty  of  the  Cinque  Ports,  two  ancient  town^ 
and  the  members  thereof,  and  to  all  and  every  other  pcrfw 
and  perfons  appointed,  or  to  be  appointed  by  the  lord  waidcl 
of  the  Cinque  Ports.  , 

The 
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The  ftatUte  proceeds  to  fay,  that  perfons  cortviQed  of  af-  C    H    A    P. 
faulting  any  magifirate  or  officer,  when  in  the  exercife  of  bis  \_^-    -^r 
dutyirefpe^ing  the  prefervatlon  of  any  (hip,  veffel,  goods,  or  Scft.  ii  and  12. 
efieds,  (hall  be  tranfported  for  feven  years ;  and  the  juftlces, 
jn  the;  abfence  of  the  (heriif,  may  take  a'fufRcient  force  with 
them  to  reprefs  violence.    It  dire£is  in  the  hft  place^  that  the  Sea.  15. 
oiBcer  of  the  cuftoms  who  Ihall  a£l  in  prefervin'g  any  (hip  or 
veffel  in  diftrefs,  or  the  cargo  thereof,  (hall  caufe  all  perfons 
belonging  to  the  faid  fhip  or  vefTel,  and  others  who  can  give 
aoy  account  thereof,  or  of  the  cargo  thereof,  to  be  examined 
upon  oath  bebre  fome  juftice  of  the  peace,  as  to  the  name  or  ' 
deicription  of  the  faid  (hip  or  ve(rel,  and  the  names  of  the      [  i^S  1 
loafler,  commander,  or  chief  officer,  and  owners  thereof,  and 
of  the  owners  of  the  faid  cargo,  and  of  the  ports  or  places 
iiroia  or  to  which  the  faid  (hip  or  velTel  was  bound,  and  the 
occafion  of  the  laid  lhip*s  diflrefs  ;  which  examination  the  juf- 
licei  aie  to  take  down  id  writing,  and  they  {hall  deliver  a  txae 
.copy  Uiercof,  together  with  a  copy  of  the  account  of  the  goods 
totbeoificer  of  the  cuftoms  who  (hall  tranfmit  the  fame  to 
the  iecretary  of  the  Admiralty  for  the  time  being,  that  he 
saif  fubiiOi  the  &ime,  or  fo  much  thereof,  in  the  London  Ga- 
zette, asAail  be  nece(rary  for  the  information  of  perfons  inte- 
*  jefiod  therein «     This  adi  ia  not  to  extend  to  Satlandn  Sea.  i3. 

Thus  anxioufly  has  the  legiflature  provided  for  the  pre(er«- 
vation  rf  property  wrecked,  thereby  diminifhing  thofe  calami- 
ties which  moil  unavoidably  happen  to  all  concerned  in  foreign 
commeree ;  and  with  no  lefs  anxiety  and  wifdom,  it  has  ap- 
pomted  cettain  magiftf ates  to  afcertain  what  (hall  be  a  fuffi- 
cient  aHowaace  for  the  falvage  of  a  (hip  or  goods  in  pafes  of 
^  wreck.  The  necedity  oS  leaving  the  quantum  to  the  arbitral 
L  tioiiof  {Mroper  perfons,  to  be  decided  according  to  the  dircum- 
,  ibnces  of  each  cafe,  is  obvious  \  hecaufe  it  is  impodible  to 
foppofe  t¥fO  infiances  of  fucfa  a  calamity  fo  fimilar  to  each 
other,  that  the  trouble,  danger,  and  expence  of  both  (hall  be 
exa&ly  equal.  It  would  be  contrary,  therefore,  to  the  firft 
I^ciples  of  juftice  to  decide,  that  the  fame  fum  (hould  be  the 
dlowaaccy  or  recompence  for  every  pofifible  cafe  of  falvage. 

i^  for 
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c '  ^1  A  F.  Wm  iii(Uhce»  }f  a  ftip  be  found  adrift  «t  feit  having  been 
^  \i.bandoned  by  the  mafier  and  crew,  it  feemt  reafiMiaUe^  Aat 
the  allowance  for  (alvage  fhould  be  gieate  than  in  a^^cafe 
where  a  man  merely  picks  up  gooda  call  upon  the  flu)re»  and 
carries  them  to  a  place  of  fecurity.  Thus  much  for  falvage 
in  cafe  of  a  wreck. 


'\  ? 


Vide  ante,  c.  4.       We  have  formerly  feen,  that  when  the  (hipt  or  f6oda  of 
^  ^''  Brittjb  fubjeds  were  retaken  firom  an  enemy,  the  originalown- 

er  was  entitled,  by  the  marine  law,  to  have  them  reftomU  npoa 
paying  to  the  recaptors  a  reafonable  falvage,  provided  41k  re- 
capture was  before  condemnation.  It  was  dfo  obferved^rtfaat 
the  ftatute  law  had  extended  the  right  of  the'  original  ovraer ; 
fo  that  he  was  entitled  to  have  his  fliip  and  goods  Tefioved  to 
T  139  ]  him,  whether  they  were  retaken  after  condemnarion  or  be- 
fore, however  diftant  the  time  of  recapture  might  be  from 
that  of  the  original  taking.  The  ftatutes  have  alfo  &Be4  the 
precife  rate  of  falvage,  which  the  recaptors  ihall  be  cntitlo4 
to  demand, 

I  140  J  By  the  13  Geo.  II.  ch.  4.  and  29  G/0.  XLcb.  34.  Paifia* 
ment  fixed  and  afcertained  the  rate  of  (alvage,  in  ^afe  of  a  re- 
capture, proportioning  the  amount  of  the  reward  io  dv 
length  of  time  the  fliip  or  goods  had  been  in  the  poflefioQ 
of  the  enemy,  becaufe  the  longer  they  remained  in  the  hands 
of  the  enemy,  fo  much  the  lefs  was  the  hope  of  recovery. 
At  the  fame  stime,  however,  thoie  ftatutes  fixed  a  boundary, 
beyond  which  the  allowance  (hould  not  pals ;  naraely,  that 
in  no  cafe  whatever,  fliould  the  recaptors  be  entitled  to.moi^ 
than  a  nooiety  of  the  property  refcued  from  the  enemy. 

But  the  ftatute  33  G^o.  III.  ch.  66.  f.  4a.  (which  icAion 
fee  at  length  ante,  p.  72.)  has  deftroyed  that  proportion^  and 
has  afcertained  the  rate  in  all  cafes,  however  long  the  fbif 
has  been  in  the  enemy's  pofleffion,  to  be  one  eighth,  if  the 
recapture  has  been  made  by  any  of  his  niajefty's  flups^  aw} 
opc  (ixtb,  if  made  by  a  private^  or  Qdier  (bip^ 


-  « 
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*    Itift  faidJa'  tke^lbMte^^liat  tkf  4a|tage  fiiaUbe*>p9^{R>r'«; c  ; h^^a^.p. 
.  lioa  of  iheftipran^  goods  fo  lolbfcd :  but  a  writer  upon  loer-  j^^^-^  . 

*  cuit9e  hw  oUenm,  :€liat  tfacr  wearing  vppafel  of  the  loafier  ]™"  ^ 
:  andieemeo  an  always  esoeptedifom  the  allowanee  9f  lalvage. 

The  ftatut^  has  alfo  Taidi  it  muft  be  an  ei^)th»  of  a  fixtb," 
&r.  of  the  true  value.    Now  the  valuation  of  a  (hip,  in  order  Beawes  147. 

^^  to  aTceitain  the  rate  of  (alvage,  nay  be  determined  by  the  po-v 
ficy  of  kirorance)  if  theie  is  no  reafon  to  fufped  (he  is  under- 
valued ;  and  the>%iiie  rule  may  be  obferved  as  to  goods  where  ^ 

•tiiefe  are  policies  upon  them.  If  that,  however,  fliould  not 
be  the  cafe,  the  falvers  have  a  right  to  infift  upon  proof  of  the 
itii  vadoe^  which  may  be  done  by  ^he  merchant's  invoiceSf 
lod  Aey  muft  be  paid  for  accordingly. 

The  only  queftion  then  is,1iow  far  the  infurers  are  affisfied 
>   '  by  thk  allowance  of  fal vage.    By  their  own  contra£l  they  ex-  vide  the  Ap« 
*"  jwfily  agree  to  indemnify  the  infurcd  againft  fuch  charges.  P""**"'  ^^-  ** 
^  And  in  cafe  of  any  lofs  or  misfortune,  it  fliall  be  lawful  for 
**  the  affiired,  their  fadors,  fervants,  and  afligns,  to  fue,  lal 
'  '^<  bour  and  travel  for,  in  and  about  the  defence,  fafeguard^     r  |^|  1 
^^  afid  recovery  of  the  fatd  goods  and  merchandizes,  and  (hip, 
^'^'4f<»<x  any  part  thereof,  without  prejudice  to  this  in- 
'"'^^'itttanee ;  to  the  charges  whereof  we  the  aiTurers  will  con« 
^^^  tribute,  each  one  according  to  the  rate  or  quantity  of  bis 
*'  fam  herein  afliired.'* 

<    - 

' '   In  the  cafe  oi  MiuheU  v.  Edie  (i  Term  Reports,  608.) 
^  yit»^}\x%.icitAJbhiirft  faid,  it  feemed  to  him,  that  the  meaning  - 
of  this'ckufewas,  that  sill  the  affured  have  been  informed  of 
what  has  happened,  and  Have  had  an  opportunity  of  exercifmg 

*  nfieir  own  judgment,  no  a3  done  by  the  mailer  (hall  prejudice 
^  -dmr  right  of  abandonment. 

■• '  In  tjid^  to  entitle  the  infured  to  recover  the  expcnccs  of 

"  1^^  It  is  not  necelTary  to  flate  them  in  the  decfaration,  as 

«  fpedal  breach  of  Che  policy ;  becaitfe  an  infurance  is  againft 

all  accidents,  and  falvage  is  an  immediate  and  neceffaiy  confe* 

*'  ^qSDoe  o(  feme  of  thofe  ftated  in  a  policy » 

QJk  Thus 
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C  H  A.  ?.  Thus  in  an  a^ion  on  a  policy,  of  infaraace,  for  infmtng 
'  imr  T^.j'  go^«  ^^  the  fliip  A.  the  plaintiff  declared,  that  the  fliip 
Carey  V.  King,  fprung  a  .leak,  and  funk  in  the  river,  whereby  the  goods 
rcra>/Hardr  '  were  fpoiled  :  the  evidence  wa8»  that  many  of  the  goods  were 
wickc,  3«^,        fpoiled,  but  forne  were  faved.     The  queftion  was.  Whether 

the  plain^ffs  might  give  in  evidence^  the  expences  of  falva^ 
that  not  being  particularly  ilated  in  the  declaration,  as  a 
breach  of  die  policy } 

Lord  Hardwich*-^^  I  think  they  may  give  it  in  evidence, 
lor  the  infurance  is  againft  all  accidents.  The  accident  laid  in 
this  declaration  is,  that  the  (hip  funk  in  the  river :  it  goes 
on  and  fays,  that  by  reafon  thereof  the  goods  were  fpoiled. 
That  is  the  only  fpecial  damage  laid  ;  yet  it  is  but  the  com* 
snon  cafe  of  a  declaration  that  lays  a  fpecial  damage,  where 
the  plaintiff  may  give  in  evidence  any  damage  that  is  withio 
bis  caufe  of  aflion.  It  was  objeded,  that  fuch  a  breach  of 
the  policy  fliould  be  laid,  that  the  infurer  may  have  notice  to 
defend  it.  Now  it  is  fo  in  this  cafe,  for  they  have  laid  the 
Occident,  which  is  fuSicienc  notice,  becaufe  it  muft  of  courfi) 
follow,  that  fame  damage  did  happen." 

Bift  although  the  infured  may  recover  from  the  infurer  tba 
expences  of  falvage ;  yet  he  fliall  only  be  entitled  to  an  in« 
demnity,  and  fhall  not  receive  a  double  fatisfaftton  for  tbs 
fame  lofs.  Thus  if  the  infurer  (hould  have  paid  to  the' in- 
fured the  expences  arifing  from  faivage  ;  and  afterwards,  on 
account  oF  fome  particular  circumftances,  the  lofs  (hould  be 
repaired  by  fome  unexpe&ed  means,  the  infurer  (ball  (land  in 
the  place  of  the  infured,  and  receive  the  fum  thus  paid  to  atonq 
for  the  lofs. 

r  14a  1  ^^  ^^^  ^^  determined  in  a  ca{e  before  lord  Hardwich  ia 

Randal  v.cocfe-  Chancery.  The  king  having  grafted  general  letters  of  reprifal 
'  *  *  on  the  Spaniard^  for  the  benefit  of  his  fubjeds^  in  ccMifideratioA 
of  the  loffea  they  fudained  by  unjuft  captures,  the  commif* 
fioners  would  not  fuffer  the  infurers  to  make  claim  to  part  of 
the  prizes,  but  the  owners  only  ;  although  they  were,  already 
fatisfied  for  their  lols  by  the  infurers,  yrho  thereupon  brought 

tbQ 
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the  prefent  bill.  The  Lord  Chancellor  was  of  opinioiH  dut  c:  H  A.  F, 
the  plaintiffs  had  the  pjaineft  equity  that  could  be.  The  perfoQ 
origioally  fuftaining  the  lofs  was  the  ownef ;  but  after  fatisfacs 
tion  made  to  him,  the  infurer  becomes  the  owner.  No  doubt^ 
but  from  that  time,  as  to  the  goods  themfelves,  if  reftored  in 
fpecic,  or  compenfation  made  for  them,  the  infured  ftands  as  a 
truftee  for  the  infurer,  in  proportion  fbr  what  he  paid ;  al- 
though the  commiflioners  did  right  in  avoiding  being  entangled 
in  accounts,  and  in  adjufting  the  proportion  between  them. 
Their  commiflion  was  limited  in  time ;  they  fee  who  was 
owner ;  nor  was  it  material  to  them,  to  whom  he  afligned  bit 
iatcrefl,  as  it  was  in  effe6l  after  fatisfa£Uoo  made. 


Cafes,  however,  may,  and  do  frequently  arife,  where  the  fal# 
Tage  is  fo  high,  the  other  expences  are  fo  great,  and  the  oh^eft 
of  the  voyage  is  fo  far  defeated,  that  the  infured  is  allowed,  by 
the  laws  of  all  trading  nations,  to  abandon  his  intereft  in  th^ 
property  faved  to  the  infqrer,  and  to  call  upon  him  to  contri- 
faute,  as  if  a  total  lofs  had  aAually  happened.  What  circttni« 
ilaaces  Ihall  be  deemed  fufficient  to  jufiify  the  infured  ia 
making  fuch  an  abandoom^t|  will  bp  the  fubjedl  of  tbc  {qU 
lowing  chapter. 


i^U$ 
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CHAPTER    THE    NINTH. 


Of  Abandonment* 


F.  \T7E  have  formerly  fcen,  that  the  infured,  before  he  can  dc- 


mand  a  recompenfe  from  the  underwriter  for  a  total 
lofs,  muft  cede  or  abandon  to  him  his  right  to  all  the  pro- 
PotSir^s^  *  perty  that  may  chance  to  be  recovered  from  fliipwreck,  cap- 
Traite  du  con-  ture.  Of  any  other  peril,  ilated  in  the  policy.  It  has  alfo 
funmcc  135.       been  obferved,  and  from  the  preceding  fentence  it  is  obvious, 

that  when  we  fpeak  of  a  total  lofs,  with  refpeCl  to  Infurances, 
yidec.(.  p.98.  wedo  not  always  mean,  that  the  thing  infured  is  abfolutcly 

loft  and  deftroyed  :  bat  that,  by  fome  of  the  ufual  perils,  it  is 

become  of  fo  little  value,  as  to  entitle  the  infured  to  call 

upon  the  underwriter  to  accept  of  wAat  is  faved,  and  to  pay 

the  full  amount  of  his  infurance,  as  if  a  total  lofs  had  a8u- 

ally  happened.     Indeed,  the  word  abandonment  conveys  the 

idea,  that  the  whole  property  is  not  loft ;  for  it  is  impoilible 

v^Cct  Randan        to  Cede  or  abandon  that  which  does  not  exifi.     When  the 

1  Ve*.*9^'ante,  Underwriter  has  difcharged  his  infurance,  and  the  abandon- 

(i  8*  p.  142.      ment  is  made,  he  ftands  in  the  place  of  the  infured,  and  is 

entitled  to  all  the  advantages  refulting  from  that  fituation« 

From  what  has  been  faid  then,  it  appears  that  abandon- 
ment dates  its  origin  from  the  period  at  which  th^'  c6ntf ad  of 
infurance  was  itfelf  introduced  ;  becavfe  infurance  being  a  con- 
trad  of  indemnity,  the  infured  can  recover  no  more  than  the 
amount  of  the  lofs  aQually  fuftained :  but  if  be  were  allowed 
to  recover  for  a  total  lofs,  and  might  alfo  retain  tbe  pusiptrty 
faved,  he  would  be  a  confiderable  gainer,  which  tbe  law  will 
not  allow.  Accordingly  we  find,  that  thetloBriiie  of  aban« 
France',  Kotter-  donment  has  obtained  a  place  in  the  laws  of  all  %Kb  m^time 
Middkburgh.     nations  in  the  world,  where  infurance  has  been  knoWn  :  and 

in  all  thofe  laws  tbe  definition  of  it  is  the  fame^  nndel^,  that 
when  any  goods  or  Ihips,  that  are  infured,  happen  ttf  bi  V>% 
taken,  or  fpoiled,  the  infured  is  obliged  (^  abandon  foch  goods 
or  ilrips  for  the  benefit  of  the  tnfuret^  before  hA  ceU  d^iibd 

any 
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any  fatisfafiion  frohi  them.     In  this  refped  alfo,  they  feem  to  C   H   A   ^. 
be  agreed,  that  wjien  an  abandonment  is  made,  it  muft  be  a  v^^^-yl^^ 
total,  not  a  partial  one ;  that  is,  one  part  of  the  property  in-  J**^*'*!^!^'* 
loied  (hall  not  be  retained,  and  the  other  part  ^andoned  j  a  14.  art.  47.014. 
regulation  certainly  founded  in  juftice*  ^    ^      ^^' 


Vr 


The  propriety  and  julUce  of  abandoning  in  certain  eafes  to 
the  infurers  being  apparent,  it  will  be  proper  to  confider  in 
what  cafes,  and  under  what  circumllances,  the  infured  is  in- 
titled  to  exercife  this  power :  for  although  in  all  cafes  the 
.iDfured  has  a  right  to  fay,  he  will  not  abandon ;  yet  he  can-  a  Bur.  697.-^ 
not  at  his  pleafure  harafs  the  infurer,  by  faying  he  will 
abandon,  and  thereby  turn  that,  which,  in  its  own  nature* 
was  only  a  partial,  into  a  total  loft* 

'  In  queftions  of  this  nature,  the  opinion  of  learned  fo* 
reigners  muft  always  have  weight :  becaufe  they  are  not 
i|ue(lionf  of  pofitive  regulation,  or  municipal  law :  but  of  ge- 
neral and  exienfive  import :  not  confined  to  any  particular 
flatey  but  founded  on  the  great  principle  of  reafon,  juftice* 
and  univerfal  law.  The  learned  Roccus^  who  has  accurately  Ro^cotyMw.  $9^ 
examined  the  works  of  thofe  writers  that  went  before  him* 
aad  who,  after  flating  their  various  opinions,  forms  his  own 
conclufions,  has  not  been  filent  upon  this  occafion.  He 
puts  this  queftion  :  <<  Aflecurator,  qui  jam  folvit  aefiimatio- 
^  nem  mercium  deperditanim,  fi  pollea  difiae  merces  appa- 
^  reant  et  recuperatae  fint,  an  polfit  cogere  dominum  ad  ac- 
^  cipiendas  iUas,  et  ad  reddendam  fibi  xfiimationem,  quam 
^  dedit  }"•  He  anfwers,  <*  Diftingue  ;  aut  merces,  vel  aliqut 
**  pars  ipfarum  appareant,  et  reftitui  poflint,  ante  folutionem 
^  i^fliniationis,  et  tunc  tenetur  dominus  mercium  illasreci- 
**  pere,  et  pro  illll  parte  mercium  apparentium,  liberabitur 
**  aflecurator,  nam  qui  tenetur  ad  certam  quantitatem  refpeci- 
^  tu  ce|t«  fpeciei,  dando  illam,  liberatur,  et  etiam,  quia 
^  CiHitraAus  afTecurationis  eft  conditionalis,  fcilicet  fi 
^  mercea  depeidantur :  non  autem  dicuntur  deperditai^  fi 
**  pefiea  reperiantur.  Verum  fi  mtrces  non  appareant  ia 
*^  Ula  prifiina  booitate,  aliter  fit  aeflimatio,  non  in  totum, 
§  iJBd  ^ut  tunc  ?aleot*  Aut  vcro  poft  folutam  vfiimationem 
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c   H   A   f .  ^^  ab  afT^curatoie  compareant  merces,  et  tunc  eft  in  dec* 

IX  •       ' 

<<  tione  mercium  aflecurati  vel  recipere  merces,  vel  retinerc 


<<  preuum 


r  i^r  ]  And  although  a  fubfequent  paflage  in  the  fame  author  may 

feem  to  contradid  that  juft  rcgited ;  yet  when  attended  to, 

jlqccus,  No.  66.  they  are  both  pcrfeftly  confiftcnt.     He  fays,  **  fufiidt  fcmel 

^<  extttifle  conditionem  ad  beneficium  affecurati  de  amiGione 
<<  navis,  etiam  quod  pofte^  fequeretur  recuperatio ;  nam  per 
**  talem  recuperationemnon  poteritprxyudicari  affecurato." 

From  this  paflage  it  may  be  inferred,  that  a  total  lofs  having 
once  happened,  it  muft  always  continue  fo.  But  it  muft  be 
underftood,  with  reference  to  the  context,  and  other  parts  of 
the  work,  from  which  it  appears,  that  in  order  to  entitle  th^ 
infured  to  recover' a$  for  a  total  lofs,  it  muft  continue  .totalf 
at  the  time  'when  the  offer  of  abandonment  is  made,  at  the 
time  of  the  adion  brought,  or  at  the  time  of.  the  payment  <rf 
the  money. 

^hap.7.r.r.  In  a  frMch  treatife,  called  Le  Guidon^  it  is  faid,  that  the 

infured  taay  abandon  to  the  underwriter,  and  call  unon  hjm 
for  a  total  lofs,  if  the  damage  exceed  half  the  valoe  of  the 
thing ;  or  if  the  voyage  be  loft,  or  'fo  interrupted,  that  the 
purfuit  of  it  is  not  worth  the  freight* 

prd.  Lew.  14.  The  fame  idea,  with  refpe£l  to  the  circumfiances  which 
oJd'  o[  Rot.'  ^^"  i****fy  *"  abandonment,  (eems  to  prevail  in  almoft  all  the 
t  Ma^eaa,         foreign  Ordinances* 

But  in  no  country  have  the  principles  of  abandonment  beea 
more  accurately  defined  than  in  England:  and  it  muft  be  re^ 
membered,  that  the  decifioos,  from  which  the  following  prin*-, 
<iples  are  ieleAed,  are  of  the  gr^ateft  authority ;  that  they 
are  not  merely  the  opinions  of  private  fpecttlative  men«  but 
the  folemn  and  deliberate  judgment  of  the  grave  and  learned 
judges  of  the  EngUJb  courts ;  judgn^ents  formed  after  mature 
deliberation,  and  ferious  argument ;  eftabliflied  upon  the  iblid 
and  permanent  baji$  of  reafon  and  good  frafe» 

9  Fand/ 
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From  thofe  decifions  we  may  coiled,  that  the  right  to  C  H   a"  t. 

IX* 

abandon  muft  arife  upon  the  obje6l  of  the  infured  being  fo  far  »_^^^-^_^' 

defeated,  that  it  is  not  worth  hSs  while  to  purfue  it :  fucb  a 

Jofs  as  is  equSiIly  inconvenient  to  hinj,  as  if  it  had  been  total.  *  Bur.  1209. 

For  infiance,  if  the  voyage  be  abfolutfely  loft,  or  not  worth  pur-» 

fuing ;  if  the  falvage  be  very  high,  Juppofe  a  haJf\  if  further      [  ^^^  J 

expence  beneceflary;  if  the  infurer  will  not  engage  at  all  Guidon,  cb^  7. 

events  to  bear  that  expence,  though  it  fliould  exceed  the  value,  ^'  *• 

or  fail  of  fuccefs :  under  thefe,  and  many  other  like  circum- 

ftances,  the  infuitd  may  difentangle  himfelf,  and  abandon, 

not  with  Aanding  there  has  been  a  recapture/ 

It  is  evident,  that  there  may  be  circumftances,  in  which  2  Barr.  697^ 
it  woiild  be  contrary  to  every  principle  of  jufticc,  to  fuffer 
the  infured  to  abandon  ;  for  a  (hip  might  be  taken,  and  efcape 
immediately,  which  would  be  no  hindrance  at  all  to  tho  voy- 
age :  or  fbe  might  be  taken  and  indantly  ranfomed,  whick 
would  amount  only  to  a  partial  lofs ;  in  which  cafes  the  iif- 
fured  Qiall  not  be  allowed  to  demand  a  necompence  for  a  total 
lofs.  •  ♦.■..,.. 

It  is  alfo  material  to  obferve,  that  the  right  to  abandon  Burr.  1114^ 
muft  depend  upon  the  nature  of  the  cafe  at  the  time  of  the 
adlon  brought,  or  at  the  time  of  the  offer  to  abandon :  a 
determination  founded,  as  I  have  faid  before,  on  the  nature  of 
the  contrail  bet  ween"  the  parties  ;  becaufe  an  infurer  ought 
never  to  pay  left,  upon  a  contrail  of  indemnity,  than  the 
value  of  the  lofs  ;  and  the  iufured  ought  never  to  gain  more, 

r 

From  what  has  been  Taid,  it  will  appear  fofEciently  evident,  ^  TerniR«|^ 
that  the  owner  cannot  abandon,  unlets  at  fome  period  or  P*  >9<* 
»ther  of  the  voyage  there  has  been  a  total  lofs :  and  there- 
fore,  if  neither  the  thing  infured,  rior  the  voyage  be  loft, 
and  the  damage  fuftalned  (hall  be  found,  upon  computation, 
not  to  amount  to  a  moiety  of  the  value,  the  owner  fhall  not 
be  allowed  to  abandon. 

■ 

Thefe  principles  are  fully  illuftrated  and  confirmed  by  th» 

Judgments  given  in  the  following  cafes^ 

The 
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C   a  A   P«      The  defendant  had  infimd  the  thi^Succe/s  (nm^Lmim  19 

^^^^    L^  M    Bermudat^  and  To  to  Carolina ;  the  (hip  was  taken  by  a  Sfanifi 

Pkrii^ie  V.  Hart-  privateer,  and  afterwards  retaken  by  an  Engiijb  privateer,  and 

]?44*  *  carried  into  Bofton  in  New  EnglaoJy  where,  no  perfon  ap- 

jAik-  If  5.       pcariog  to  give  fecurity,  or  to  anfw^r  the  moiety,  the  recap- 

C  147  3     tors  were  entitled  to  for  falvage,  ihe  was  condemned,  and 

ibid  in  the  court  of  Admiralty  there  ;  the  recaptors  had  their 

moiety,  and  the  overplus  money  remained  in  the  bands  o£the 

officers  of  that  court.    An  a£lion  upon  the  policy  was  brought 

at  law  by  the  defendant  here,  who  obtained  a  verdi£^  againft 

the  now  plaintiff. 

The  plaintiff  brought  a  bill,  fuggefling  the  capture  to  be 
fraudulent,  and  done  defignedly  by  the  captain  ; .  uid  now' 
moved  for  an  injundion  to  flay  the  proceedings  at  law« 

It  was  contended  for  the  plaintiff,  that  though  the  capture 
mi^t  not  be  fraudulent,  yet  the  defendant  ought  not  to  re*' 
cover  more  on  the  policy  than  a  moiety  of  the  lofs,  as  the 
zSt  of  the  13  Geo.  2.  c.  4.  /*  i8.  gives  the  thing  £ived  to  the 
owner,  and  he  is  entitled  to  receive  it  from  the  officers  of 
the  Admiralty :  and  that  the  plaintiff  ought  to  be  obliged  to 
,  '   pay  no  more  than  the  lofs  a£lually  fuftained,  which  cannot 

be  afcertabed  till  after  the  defendant  (hall  have  received  the 
part,  that  might  have  come  to  him  upon  the  lalvage. 

The  defendant  in  his  anfwer  had  fwom,  that  he  had  offned, 
and  was  now  willing  to  relinquifh  his  interefl  to  the  plaintifi 
in  the  benefit  of  the  falvage,  and  would  give  them  a  letter  of 
attorpey  for  that  purpofe  to  receive  it. 

Lord  Chancellor  Hardwich. — **  There  is  no  ground  for  an 
injunction  in  this  cafe,  here  there  was  an  agreement  to  go  to 
trial  in  one  of  thefe  adions  which  had  been  brought,  and  to 
be  bound  by  the  event  of  that :  at  the  time  of  the  trial,  they 
knew  that  the  (hip  was  retaken,  and  the  manner  of  the  capture. 

**  The  quantttm  of  the  damage  and  lofs  fuftained  is  the  only 
thing  now  to  be  difputed  j  for  it  is  impoifible  to  carry  pn - 

trade 
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tnde  widK>iit  ioforiDg,  djpeciaUy  ia  tkne  of  war»    Therefore  c   B  A  tt 

regard  moft  be  had  to  the  infuredi  ^  well  as  to  the.  iafurer; 

and  where  there  is  no  admiffion  io  the  aofwer  of  any  kind 

of  fraud,  though  various  pretences  of  that  fort  may  be.  feC 

up  by  the  bill,  they  are  not  to  be  regarded*    The  queftioa 

tbea  arifes  on  the  fiatute  of  i^do^  2.  with  regard  to  tht    .  ,  >  '^   ) 

falvage« 

'^  Ii  hat  been  faidy  there  ought  to  be  only  half  the  lob  re« 
covlgtd  on  ^he  pqlicy  ;  and  as  to  that,  the  z&  has  made 
great  alteration  in  the  law  of  nations,  with  refped  to  re- 

captuxcs* 

•*'Tlr  carrying  a  (hip  infra pratjidia  hofiiumy  ox Ji pernoffavi'*  r  |  jg  i 
fit  with  the  enemy,  makes  it  the  prize  of  the  perfon  retaking 
it,  as  if  it  had  been  originally  the  (hip  of  the  enemy  :  but  by 
the  id  tfao  fecaption  is  the  rcvefting  of  the  property  of  the 
owner.  If  there  is  a  lalvage,  that  muft  be  deduced  out  of 
the  «oney  recovered  by  the  policy ;  but  if  none  has  come 
to  the  hands  of  the  plaintiff  in  the  a£lion,  the  jury  cannot 
take  notice  of  it.  The  (hip  was  condemned  and  fold,  be- 
caufe  the  money  was  not  paid,  or  fecured  to  be  paid  by  the 
owoeis* 

'  ■  '  .      '^ 

^  It  is  uncertain,  whether  the  defendant  will  receive  any 
thing  or  not :  and  if  any  thing  be  recovered,  he  muft  have 
an  aHovranoe  for  hii  expences  in  recovering. 

I       -  > 

^^Thecefiorerl  take  it,  when  he  is  willing  to  relinquiOi  his 
intereft  in  the  falvage,  he  ought  to  recover  the  whole  mo« 
ney  infured.  It  would  be  mifchievous  if  it  weft  otherwife, 
for  then  upon  a  necapture  a  man  would  be  in  a  worfe  fituation 
than  if  the  (hip  were  totally  loft.'*    Injunfiion  was  denied. 


V 


But  the  firft  cafe  to  be  found  in  our  books,  in  which  the 
dofbine  of  abandonment  was  fully  gone  into,  in  which  its 
principles  were  fettled,  and  applied  to  the  particular  circum* 
fiances  then  before  the  couit,  was  the  cafe  of  G^$  an^  aoo« 
thei  agaioil  ^/^^r/« 

It 
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It  was  a  fpecial  cafe  from  the  fittings  in  London^  upon  tm 
afiions,  on  two  difiinfi  policies  of  infurance ;  one  upon  a 
Oofs  and  ano-     fljjp   and  tbc  othcT  upoH  the  loadin?. 

thcr  V.  Withtri,  *^'  *^  ^ 

%  ftlUT.  683. 

The. former  was  an  infurance  on  the  David  and  Rebecca^ 
at  and  from  Newfoundland  to  her  port  of  dtfcharge  in  Portu* 
gal  or  Spain^  without  the  Streighu^  or  England^  to  commonce 
from  the  time  of  her  beginning  to  load  at  Newfoundland^  for 
either  of  the  above  named  places ;  and  to  continue  till  (he 
fhouid  be  arrived  at  her  faid  port  of  difcharge,  and  there 
moored  24  hours  at  anchor  in  fafety.  The  (hip  was»  bj 
agreement,  to  be  valued  at  the  fum  fubfcribed,  without  far- 
ther account.  The  infurance  was  to  be  at  ten  guineas  per 
tent. :  and  in  cafe  of  lofs  to  abate  two  per  cent, :  and  in  cafe 
of  average  lofs  not  exceeding  5  /.  per  cent,  to  allow  nothing 
{  149  3  towards  fuch  lofs.  And  if  the  veflel  was  difcharged  without 
the  Strelghts^  excepting  the  Bay  of  Bifcay^  two  guineas  ^r  cenU 
vtere  to  be  returned :  and  if  (he  failed  with  convoy  and 
arrived,  two  guineas  more  percent,  were  to  be  returned. 
The  plaintiffs  declared  upon  a  total  lofs,  by  capture  by  the 
French. 

The  policy,  declared  upon  in  the  other  a£lion,  was  an 
infurance  upon  any  kinds  of  lawful  goods  and  merchandixes, 
loaden  or  to  be  loaden  on  board  the  aforefaid  (hip ;  and  this 
policy  for  7  /•  7  i«  infured  70  /.  The  declaration  alledgedf 
that  divers  quantities  of  fi(h  and  other  lawful  merchandizes, 
to  the  value  of  the  money  infured,  were  put  on  board,  to  be 
t:arried  from  Neivfoundland  to  her  port  of  deftination,  and  fo 
continued  (except  fuch  as  were  thrown  overboard  as  is  after 
mentioned)  till  the  lofs  of  the  fliip  and  goods.  The  declara* 
tion  then  avers,  that  a  part  of  the  faid  goods  were  neceflariiy 
thrown  overboard  in  aftorm,  to  preferve  the  (hip,  and  tl|e.r 
reft  of  the  cargo ;  after  which  jetfon,  the  (hip,  and  the  le* 
aiiainder  of  the  goods,  were  taken  by  the  French. 

The  cafe  flates,  that  the  (hip  departed  front  her  'piop^. 

,'  ^  ^       P^^>  ^^^  ^^'  taken  by  the  French  on  the  93d  of  Decemhef^ 

1756:  and  that  the  mailer,  mates,  and  ail.ihe  failQtv«3>* 

eept 
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cej)t  an  apprentice  and  landman,  were  taken  out  and  carried  C  ^   A  P, 

to  Fnmcs.    That  the  (hip  remained  in  the  hands  of  the  ■  ^^  '-^  ^ 

enemy  eight  dajt^  and  was  then  retaken  hy  a  Britijh  privateer, 

and  brought  in  on  the  i8th  oi  January  to  Miiford-Havenj 

uid  that  immediate  notice  was  given  by  the  infured  to  the 

in&rer,  with  an  oflfer  to  abandon  the  Oiip  to  their  eare.     It 

was  alfo  proved  at  the  trial,  that  before  the  taking  by  the 

enemy)  a  violent  ftorm  arofe  at  fea^  which  firft  feparated  the 

lliip  from  her  convoy>  and  afterwards  difabled  her  fo  far  as  to 

tender  her  incapable  of  proceeding  on  her  defiined  voyage, 

without  going  into  port  to  refit.     It  was  alfo  proved,  that 

part  of  the  cargo  was  thrown  overboard  in  the  ilorm :  and 

the  reil  of  it  was  fpoiled  while  tlie  (hip  lay  at  Milford-^Haven^ 

alter  the  offer  to  abandon,  and  before  (he  could  be  refitted  : 

and  the  infured  proved  their  intereft  in  the  (hip  and  cargo,  to 

the  value  infured. 

Several  qucfiions  ari(ing  upon  the  trial  of  the  firft  of  thefe   . 
cuifes  it  was  agreed,  that  the  jury  (hould  bring  in  their  ver* 
difi,  in  both  caufes,  for  the  plaintiffs,  as  for  a  total  lofs ;  fub*     £  T50  ] 
jeS,  however,  to  the  opinion  of  the  court  on  the  following 
fxSions,  viz. 

iL  Whether  this  ca|>ture  of  the  (hip  by  the  enemy,  was 
or  was  not  fuch  a  lofs,  as  that  the  infurers  became  liable 
thereby? 

2dly.  Whether,  under  the  feveral  ctrcumflances  of  this 
cafei  the  infured  had  or  had  not  a  right  to  abandon  the  (hip 
to^the  infuretf ,  after  (be  was  carried  into  Milord-Haven  f 

1 

\ 

Alter  two  ailments,  the  court  decided  unanimoufly  in  fa* 
MvroftbeplaintiiTs;  and  in  the  opinion  then  delivered  by 
ianA  Mamfiild^  all  the  law  upon  this  fubje£t  was  fully  difcuf«* 
led.  It  will  not  b^  neee(rary,  however,  to  ftate  in  this  place 
what  fell  from  bis  Iord(hip  upon  the  firft  of  thefe  queftions^ 
tea  fabmitted  Id  the  opinion  of  the  court ;  becaufe  that  was  vWf  iite, 
^  e^MOufly  treated  of  in  a  former  chapter,  in  whi^h  it  •'^  9-^^ 
Was  (hewn,  thit  wheth^jr  property  wis  or  was  not  tnuisf«md 

B.  to 
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c  HA  T. '  t6  the  ontoiy  by  acaptuf«>  and  abfalHtely  loft  to  the  origiut 
•owner^  it' could  no  way  afle3  tho  contra£l  entered  into  be- 
tvveen  an  inFurer  and  infured.  It  will  be  fufiictent  then  to 
ioilow  his  lordihip  in  the  fecond  part  of  bis  argument. 

'  Lotd  Man^d*-^^  The  fmgle  queftion,  therefore,  upon 

^hich  this  cafe  turns,  is,  whether  the  infured  had,  under  all 

the  circurttftancesv  an  eleSion  to  abandon,  on  the  iSth  of 

yanuarj  1757  ?     The  lofs  and  difabiiity  were  in  their  nature 

toial,  at  the  time  they  happened.     During*  eight  days,  the 

plaintiff  Was  certainly  entitled  to  be  paid  by  the  infurer,  as  for 

a  total  lofs ;  and  in  cafe  of  a  recapture,  the  infurer  would 

have  flood  in  his  place.     The  fubfequent  recapture  is,  at  bed, 

a  faving  only  of  a  fmall  part :  half  the  value  muft  be  paid  f^ 

Jalvage.     The  difabiiity  to  purfue  the  voyage  ftill  continued. 

Virfc  tiic  flat.     The  maftcr  and  mariners  were  prifoncrs.     The  charter  party  . 

f  ^  ^'^'*'/'"  \'  ^'  was  diffolved.     The  freight  (except  in  proportion  to  thegoodi 

ed  by  33  Geo.     faVcd)  was  loft.     The  (hip  was  neceflarily  brought  into  an 

EngUJb  port.     What  could  be  fayed,  might  not  be  worth  the 
i  ^    expence  neceffarily  attending  it;  whit:h  is  proved  by  the  plain- 

tiff's offer  to  abandon.     The  fubfequent  title  to  reflitution» 
arifing  from  the  recapture,  at  a  great  expence,  the  Ihip  too 
£  151  ]      being  difabled  from  purfuing  her  voyage,  cannot  take  away  a 
r^ht  veiled  in  the  infured  at  the  time  of  the  capture.     But 
b^caufe  he  cannot  recover  more  than  he  Has  fufikred,  he  muft 
abandon  what  may  be  faved.     I  cannot  find  a  fingle  book,  an- 
cient or  modern,  which  does  not  fay,  that  in  cafe  of  a  (hip  be- 
ing taken,  the  infured  may  demand  as  for  a  total  lofs,  and 
abandon.    What  proves  the  propofition  moft  (Irongly  is,  d«t 
by  the  general  law,  he  may  abandon  in  the  cafe  merely  of 'an 
Tide  ante,  c.  4.  arrcft,  or  an  embargo,  by  a  prince  not  an  enemy.     Pofitive 
**'  '^*  regulations  in  different  countries  have  fixed  a  prccife  thne  be- 

fore the  infured  fhould  be  at  liberty  to  abandon  in  that  cafe** 
The  fixing  a  precife  time  proves  the  general  printiple.  Every 
argument  holds  ftronger  inr  the  cafe  of  the  other  policy  with 
regard  to  the  goods.  The  cargo  was  in  its  nature  perifhaUet 
'  .deilined  from  Newfoundland  to  Spain  or  Portugal:  and  tht^ 
*  -  i  'voyage  was  asabfolutdy  defeated*  as  if  the  (hip  had-  be» 
vxecked,.  aod  a  third,  or  fourth  of  the  goods  fayed* 

«  No 
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«<  No  caprarel^y  the  enemy  can  be  fo  total  a  lofs,  as  to  leave  C  H  a  P. 
no  poffibilif)'  of  a  recovery •  If  the  owner  himfelf  fllould  re- 
t»ke  at  any  time,  he  will  be  entitled ;  and  by  tbe  late  ^£k  oFpar- 
fiametit,  if  an  Engjijb  (hip  retake  at  any  time,  befoie  condemna- 
tion or  after,  the  owner  is  entitled  to  reftitution  upon  ftated 
&lfage.  Thi^  chance  does  not  fufpend  the  demand,  for  a 
total  \slbi  upon  the  infurer :  but  juftice  is  done,  by  putting 
him  in  the  place  of  the  infured,  in  cafe  of  a  recapture.  In 
quellions  upon  policies,  tbe  nasure  of  the  contrary  as  an  in-- 
demnity,  and  nothing  elfe,  is  always  liberally  confidered. 
There  might  be  circumftances,  under  which  a  capture  would  be 
hoc  a  fmall  temporary  hindrance  to  the  voyage ;  perhaps  none 
at  all :  as  if  a  fliip  were  taken,  and,  in  a  day  or  two,  efcaped 
Qttire,  and  purfued  her  voyage.  There  are  circumftances^ 
under  which  it  would  be  deemed  an  average  lols :  if  a  {hip 
taken  be, immediately  ranfomed,  and  purfue  her  voyage,  there 
the  moDey  paid  is  an  average  lofs.  And  in  all  cafes,  the  in* 
fured  may  chufe  not  to  abandon.  In  the  fecond  part  of  the 
**  Uiages  and  Cufloms  of  the  Sea,'*  (a  French  book  tranflated 
Into  Bnglifi)  a  treatife  is  inferred  called  Le  Guidon,  in  which,  Videante,p.i#^. 
after  nemioning  the  right  to  abandon  upon  a  captare,  he  adds, 
^  or  any  other  fuch  diftnrbance  as  defeats  the  voyage  ;  or 
maises  it  not  worth  while,  or  worth  the  freight  to  purfue  it ;"  r  i^%  1 
I  know  that  in  late  times  tbe  privilege  of  abandoning  has  been 
tffcained,  for  fear  of  letting  in  frsuids ;  and  the  merchant 
cawiot  clea  to  turn  that,  which,  at  the  time  it  happened,  was 
in  its  ntftere  but  a  partial,  into  a  total  lofs,  by  abandoning. 
B«t  flicre  is  no  danger  of  fraud  in  the  prefent  cafe.  The  lofs 
WIS  total  at  the  time  it  happened  :  it  continued  total,  as  to  the 
WfijBion  of  the  voyage.  A  recovery  of  any  thing  could 
only  be  had,  by  paying  more  than  half  the  value,  including 
we  cofts.  What  could  be  faved  of  the  goods,  might  not  b^ 
♦wih  the  fireight  for  fo  much  of  the  voyage  as  they  had  gone, 
'  wten  they  were  taken.  The  cargo,  from  its  nature,  muft 
Jtavcbccn  fold,  where  it  was  brought  in.  The  lofs,  as  to  the 
fttpi  could  not  be  cftimated  ;  nor  the  falvage  of  half  be  fi.ved, 
By  i  bctfer  meafure  than  a  fale.  In  fuch  a  cafe,  there  is  no 
^Wotorto  fay,  that  Ihe  infured  might  not  difentangle  himfelf 
fcom  unprofltabte  trouble  and  further  experice,  and  leave  the 

K  9  iofurer 
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infurer  to  fave  what  he  could.  It  might  as  reaboably  be 
argued,  that  if  a  Qiip  funk  were  weighed  up  again  at  grea( 
expence,  the  crew  haying  periflied,  the  iofured  could  not 
abandon,  nor  the  iafurer  be  liable,  becaufe  the  body  of  the 
fliip  Was  faved.  We  are  therefore  of  opinion,  that  the  lo&  wai 
total  by  the  capture,  and  the  right  which  the  owner  had,  after 
the  voyage  was  defeated,  to  obtain  reftitution  of  the  (hip 
and  cargp,  paying  great  falvage  to  the  recaptt>r,  might  be 
abandoned  to  the  infurers,  a&cr  (he  was  brought  in^Ml* 
ford  Haven.^* 

The  principles  laid  down  in  this  cafe  have  been  (Irifily 
adhered  to  in  all  fimiiar  ca&s;  and  particularly  in  a  modern 
one,  which  it  will  be  proper  to  mention  in  this  pTace^  be* 
L  fore  we  come  to  the  great  caufe  of  Hamilton  agatnft  Memiti^ 

in  which  fome  other  principles  relative  to  this  (ubjefi  were 
edablifhed* 

MlUciv.lfietch*       It  was  an  aQton  on  a  policy  of  infurance,  on  the  (hip  the 
«/,  Dougia,2i9.  j/^  and  her  freight,  from  Montferrat  to  london.    The  plab- 

tiff  went  for  a  total  lofs  :  the  defendant  infifted,  that  be  was 
only  entitled  to  recover  for  an  average  lofs.     The  jury  found 
a  verdi£t  for  a  total  lofs ;  and  upon  a  motion  for  a  new  trial, 
C  153  j     the  fads  of  the  cafe  appeared  to  be  as  follows:  the  (hip,  when 
proceeding  on  her  voyage,  was  captured  on  the  23d  of  Maj^ 
by  two  American  privateers,  who  took  the  captain  and  all  the 
crew,  and  part  of  the  cargo,  which  con{i(led  of  fugars,  out  of 
her.     The  rigging  was  alfo  takeii  away*     She  was  afterwards 
retaken,  and  carried  into  New  Toi^  where  the  captain  arrived 
on  the  23d  of  June^  and,  taking  pofTeflion  of  her,  found  that 
part  of  what  had  been  left  of  the  cargo  was  waChed  overboard^ 
that  fifty- feven  hog(heads  of  what  remained  were  damagedi 
and  that  the  (hip  was  leaky,  and  in  fuch  a  (late,  that  (he  could 
not  be  repaired  without  unloading  her  entitely-    The  owners 
had  no  ftorehoufes  at  New-Tori^  in  which  the  fu^rs  could 
have  been  put,  while  the  (hip  was  repairing,  tlqh  any  agent 
there  to  advife  or  dir^^l-  the  captain.    No  (kilors  were  to  be 
had.    The  only  method  he  had  of  paying  the  falvage>  vAicb 
amounted  to  the  value  of  forty  bogfieads  of  fugar^  was  by  fide  of 


dF     ABANDON  MEN  T. 


*si 


part  of  the  cargo,  or  the  (hip.     The  captain  did  not  know  CHAP. 

of  (he  inrmance.     If  he  had  repaired  che  (hip,  his^xpences 

woufd  have  exceeded  the  frpight  more  than  Too/.     There  was 

anembargo  on  all  yt(kl%  at  Nav  Tork  till  the  ayth  of  December \ 

and  by  the  deftination  of  hii  (hip,  (he  was  to  have  arrived  at 

Lmden  in  July,     Under  thefe  circumflances,  he  confulted  with 

his  friends  at  New-Ttfrky  and  refolved  upon  their  opinion  and 

bis  own,  to  fieil  the  fliip  and  cargo,  as  the  moft  prudent  ftep 

for  the  iateieft  of  his  employers.    The  car^LO  was  accordingly 

(old  and  paid  for.    The  (hip  was  alfo  contrafied  for,  but  the 

perfon  who  had  agreed  to  buy  her,  ran  away^  and  the  captain 

idt  her  in  )a  creek  near  New  Torky  and  returned  to  Engkind% 

where  he  arrived  in  the  February  following,  and  gave  the  plain* 

itiff notice  of  what  had  been  done,  which  was  the  firil  informa- 

tion  he  received  of  it,  and  the  plaimi{r  immediately  claimed  as 

for  a  total  lofs  from  the  underwriters,  and  offered  to  abandon. 

Lord  MsnsfiiU  told  the  jury,  that  if  they  were  fatisfied  the 

captain  had  done  what  was  beft  for  the  benefit  of  all  con* 

cemed,  ^hey  muft  find  as  for  a  total  loCh  which  they  ac«* 

cordingiy  did. 

Upon  the  motion  for  a  new  trial,  the  unanimous  opinion  of 
the  court  was  delivered  by 


Lord  MsmfieU. — ^^  The  great  obje£l  in  every  branch  of  the  [  1 54'  j 
hw,  but  efpecialiy  in  mercantile  law,  is  certainty,  and  that 
the  grounds  of  decifion  (hould  be  precisely  known.  I  took 
great  pauns  in  delivering  the  opinion  of  the  court  in  the  cafes 
of  G§fa  ▼.  fVitherSy  and  Hansen  v.  Mendes.  I  read  both 
thofe  cafes  over  laft  night,  and  I  think  that  from  them,  the 
whole  law  between  infurers  and  infured^  as  to  the  confequences 
^f  captnrc  and  recapture,  may  be  colle£led.  Wherever  a 
queftion  of  law  arifes  at  mfi  priuSf  I  propofe  a  cafe,  or  grant 
one,  when  afked  for  by  the  counfel,  and  I  avoid  as  much  as 
po(iible  blending  fad  and  law  together,  having  feen  the  incon- 
nnience  of  it  in  Pok  v.  FiixgeraU.  But  on  the  trial  of  this  wi^  poft. 
caofe,  it  did  not  appear  to  me,  that  there  was  any  quefiion  of 
law,  and  no  cafe  was  aiked  for.  vlt  was  impolTible  to  a(k  for 
"thei  ti&  the  fads  were  afcertained  \  and  when  they  were,  it 

K  3  would 
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could  have  left  a  doubt  on  the  law.     It  was  not  contended, 
that  a  capture  necejfarily  amounts  to  a  total  lois  between  in* 
(urer  and  infured ;  nor,  on  the  other  hand,  that  on  ^  capture 
and  recapture,  there  may  not  be  a  total  lofs,  though  ibere  re- 
main fome  material  tangible  part  of  the  (hip  and  cargo.   Nei- 
ther was  it  contended,  that  the  captain  has  an  arbitrary  power, 
by  his  ad,  to  make  the  lofs,  either  partial  or  total,  aa  h?  pldaf<^, 
A  great  deal  h^s  been  faid  about  what  the  adnsiraky.coul^xOf 
would  have  done,  in  fuch  a  cafe,  in  order  to  pay  the  Cilvi^ 
As  to  that,  if  no  owner  appeared,  they  would  condeinn  tboi 
whole ;  but  if  they  law,  from  the  (hip'^  papers,  that  there  was. 
ene,  they  would  not.     If  there  were  diiFetent  claimants  of  the 
fiiip  and  c^go,  they  would  l^ve  it  to  theni  to  fay,  what  par|^ 
fiiould  be  fold,  and  if  they  difiered  in  opinion,  would  order  the 
laie  of  fuch  part  as  would  be  attended  with  the  imalleft  lois* 
But  all  that  is  foreign  to  the  prefent  quefiion,  which  is  fingiy 
this,  whether  the  confequences  of  the  capture  were  fuch  as, 
notwithftanding  the  recapture,  pcca|iqned  a  total  oiiftrudioi^ 
pf  the  voyage,  or  only  a  partial  one,  as  in  the  cafe  of  HamUotk 
V.  Mendes*     In  that  cafe,  and  in  Gofs  v.  fVuhers^  great  firefs 
was  laid  on  the  fituation  of  the  fliip  and  cargo,  at  the  time 
when  the  infured  hcfd  notice,  at  the  time  of  the  ofier  to  aban« 
don,  and  at  the  time  when  the  a£lion  was  brought.    No  cafes 
lay,  that  the  bare  exiflence  of  the  hull  of  the  (hip  pceyents  the 
[  155  ]     lofs  being  total.     The  rule  is  laid  down,  <<  that  if  the  voyage 
^  be  loA,  or  not  worth  purfuing,  if  the  lalvage  h^  high,  if 

*<  farther  expdnce  be  neceflaryj  if  the  infurer  will  not  at  ai( 

• 

<*  events  undertake  to  pay  that  expetuse,  (^r.  the  inftiritsd  oay 
<<  abandon,  notwithftanding  a  recapture.'^  Here,  af  (he  time 
of  the  capture  there  were  no  hope*  of  a  recovery ;  no  friead'e 
fliip  in  fight ;  no  means  of  refiftance ;  all  the  crew  were  taken 
out,  and  part  of  the  cargo ;  and  the  r^|[ging  alfe  taken  away* 
Afterwards  *he  ihip  was  retaken, .  aad  canied  into  New  Twk. 
When  (he  was  brought  therc^  it  fiill  continued  a  total  lo(s« 

ft 

Neither  the  infurers,'  nor  the  iniiited,  had  any  agent  in  the 
place.  The  court  of  Admiralty  muft  have  pioceedbd^i/JN/iMi 
iequum  et  honum^  and  might  have  (bid  her  for  the  benefit  of  thoGi 
concerned*    When  the  iafuml  firft  had  notice^  aad  olfered  Co  . 

abandoni 
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ibawkm,  (which  was  when  the  captain  carnc  to  £«^/fl;f^  ani  P   ^^^   ^' 
when  the  aflioo  wa«  brought,  k  was  ail!  a  tptal  Ipfs.     The 
voyage  was  abandoned,  the  cargo  fold,  and  the  ftip  left  to  be 
fold.    Tbc  only  anfwer  the  defendant  roakei,  jot  am  make  XQ 
this  is,  that  the  lofs  was  total  indeed  ;  but  that  the  captain 
xnad^  it  fo,  by  his  impioper  condud ;  for  that  on  his  taking 
poffeflion  of  the  (hip,  the  lofs  became  partial,  and  that  he 
OBfjttt  to  have  purfued  the  voyage.  Btrt  is  this  defence  true  in 
faft  ?    The  eapuin,  when  he  tame  to  Nrtv  Tork^  had  no.  ex* 
prefe  <Mdcr ;  but  be  bad  an  implied  authority,  from  both  fide«> 
to  do  what  was  fit  and  right  to  be  done,  as  none  of  them  had 
agents  in  the  place  :  and  whatever  it  was  right  for  him  to  hav« 
done,  if  it  had  been  his  own  (hip  and  cargo,  the  underwriter 
pufi  anfwer  for  the  confequcnces  of,  becaufc  this  is  within  his 
contraft  of  indemnity.     Suppofe  there  had  been  no  infurancc, 
vhat  ought  the  captain  to  have  done  r     i  ft,  As  to  the  cargo, 
according  to  the  courfe  of  the  voyage,  the  (hip  thould  have 
anitrcd  at  Lwdon  in  July.     On  the  captiire,  part  had  been 
taken  out,  fome  was  waihed  overboard,  57  hogfheads  were 
damaged,  and  the  whole,  from  the  leaking  of  the  veflel,  was 
in  a  pcriOiable  flate.    There  were  no  ftorehoures ;  nor  coul4 
the  ftip  proceed  in  the  ftate  (he  was  in.  TJie  crew  were  gone, 
aad  an  embargo  wks  laid  on  till  December.  What,  {hall  a  car^ 
go,  which  was  intended  to  arrive  at  Lmdon  in  July^  be  kept  in 
a  periOiablc  ftate  at  New  Y^rk^  in  a  leaky  vcffcl,  till  December  f 
odly,  As  to  the  (hip,  it  was  certainly  betted  to  fell  her,  than  to 
bring  her  to  Lmdon.    There  was  no  crew  belonging  to  her ;      [  156  ] 
and  lhe^h«d  no  cargo*     Even  if  aU  the  cargo  had  been  left, 
the  expcaces  of  repairs  would  have  exceeded  the  freight.     If 
fliehad  been  brought  home,  the  expence  of  bringing  her  might 
have  beefi  more  than  what  (hd  would  have  fold  for  in  London. 
It  has  been  faid,  that  the  damage  would  not  have  fallen  on  the 
underwriters ;  bnt  the  argument  drawn  from  thence  is  a  faU 
lacy ;  for  that  circumftance  goes  to  determine  it  to  be  thfe 
iBteneft  of  the  iafored  to  abandon  the  voyage.     The  point  i^, 
what  did  the  owner  fufFer  by  the  capture  ;  a^id  it  appears  thaft 
be  fuffered  fo  much,  that  it  was  not  worth  while  to  purfue  the 
voyage.    The  whole  voyage  was  loft.   As  the  captain  did  nor 
know  of  the  ii^liinmce)^  he  bad  no  temptation  to.^iye  the  turn 
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C  H  A  P-  of  the  fcalc  to  one  fide  or  the  other.  I  left  it  to  the  jury  to 
determine,  whether  what  the  captain  had  done  was  for  the 
benefit  of  the  concerned*  If  they  had  found  **  that  it  was 
in  words,  where  would  have  been  the  quefiion  of  law  ? 
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The  court  therefore  difcbarged  the  rule  for  a  new  trial. 

■ 

It  was  neceflary  to  be  very  particular  in  Hating  this  cafe  from 
the  work  of  fuch  an  accurate  reporter  as  Mr.  Djugiasy  for  two 
reafons:  i{l»  Becaufe  it  is  a  determination,exa£tly  conformable 
to  that  of  Go/s  V.  ff^itbersj  recognizing  and  confirming  the 
principles  there  laid  down ;  and  2dly,  To  relieve  the  court 
from  the  obfervations  made,  on  account  of  the  above  deciGon. 
Weikett  on  In-  A  cafe  has  appeared  in  print, under  the  name  of  Milles  v.Hajlej^ 
urancc,  p.  4.      jy^^  j^g  f^^g  policy,  the  fame  (hip,  and  fame  voyage :   but 

the  author  of  the  work,  in  which  it  appears,  could  not  poffibly 
have  been  prefent  at  the  trial ;  and  the  fa£U  muft  have  been 
tnifiated  to  him  :  or  if  prefent,  he  has  not  taken  down  the 
evidence  with  fuflicient  accuracy.  For  he  has  not  ftated,  that 
on  the  capture,  part  of  the  cargo,  and  alfo  the  rigging,  were 
taken  away :  that  part  of  what  had  been  left  of  the  cargo  was 
waflied  overboard :  that  57  hogfheads  of  the  fugar  that  re- 
xnained,  were  damaged  :  that  the  (hip  was  leaky,  and  in  fuch 
a  ftate,  that  flie  could  not  be  repaired  without  unloading  her 
entirely :  that  the  falvage  amounted  to  the  value  of  40  hog- 
fheads of  fugar :  that  the  repairs  would  have  exceeded  the 
freight  by  more  than  100/.:  and  that  the  embargo  was  to 
continue  till  the  27th  of  December:  whereas  the  (hip  ought  to 
r  157  1  ^^^^  arrived  at  London  in  the  July  preceding:  all  which  cir* 
cuti.flances  are  to  be  found  in  Mr.  Douglas*^  report :  all  of 
them  are  material  to  the  decifion  of  the  caufe,  and  upon  all  of 
tliem  much  (Irefs  is  laid  by  Lord  Mansfield^  in  delivering  the 
judgment  of  the  court.  It  was  thought  proper  to  note  cbefe 
differences ;  as  nothing  is  fo  necefTary  in  all  cafes,  more  efpe* 
cially  in  thofe  of  infurance,  as  the  accurate  and  precife  fbx^ 
mcnt  of  circumflances* 

/     But  although  the  do£lrine  advanced  in  Gj^againft  /fl/hers^ 
vr^%  fo  very  general  and  comprehenlive ;  yet  it  certainly  is  not 

to 
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to  be  confidered,  at  precluding  the  poflibility  oF  an  exception  CHAP. 
to  the  generality  of  the  principle  there  elbbliOied*  Vi^-V**^^ 

Indeed,  from  the  whole  tenour  of  the  Chief  Juftice's  very 
learned  argument  upon  that  occafion,  it  is  apparent,  that  he  had 
at  that  very  time  an  exception  in  his  view :  and  from  fome  of 
the  words  he  then  ufed,  it  would  almoft  induce  one  to  fuppofe, 
that  his  lordfhtp  had  forefeen  the  very  cafe,  which  aflually 
came  to  be  decided  within  a  few  years  afterwards. 

It  was  a  fpecial  cafe  referved  at  Guildhall^  at  the  fittings  HamihoniR. 
there  before  Lord  Mansfield^  after  Michaelmas  term  1760,  in  «  Burr. 'i  19!. 
an  adion  brought  againft  the  defendant,  as  one  of  the  infu-  *"g '  ****** 
itrs,  upon  a  policy  of  infurance  from  Virginia  or  Maryland 
to  Landm^  of  a  (hip  called  the  Selky^  and  of  goods  and  mer- 
chandize therein,  until  (he  (hall  have  moored  at  anchor  24. 
'hours  in  good  fafety.     The  cafe  ftated'for  the  opinion  of 
the  Court  was  as  follows : 

That  the  (hip  Sellj^  mentioned  in  the  policy,  being  valued 
at  1,200/. ;  and  the  plaintiiT  having  intered  therein,  caufed  the 
policy  in  quefiion  to  be  made;  and  the  fame  was  accordingly 
made,  in  the  name  oljohn  Maclint^^  on  behalf  and  for  the 
afe  and  benefit  of  the  plaintiiF,  and  was  fubfcribed  by  the  At* 
fendant,  as  ftated,  for  100  /•  That  the  (hip  was  in  good  fafety 
WLyirgima^  where  (he  took  on  board  192  hoglbeads  of  to* 
bacco,  to  be  delivered  at  London,  That  on  the  aSth  day  of 
Marcby  (he  departed,  and  fet  fail  from  Virginia  for  London  ; 
and  on  the  6th  day  of  May  following,  as  (he  was  failing  and 
proceeding  in  her  faid  voyage,  was  taken  by  a  French  priva«  £  f  jj8  J 
teer  called  the  Aurora  of  Bayonne.  That  at  the  time  of  the 
capture,  the  Seliy  had  nine  men  on  board ;  and  the  captain  of 
the  faid  privateer  took  out  (ix,  befides  the  captain,  leaving  only 
the  mate  and  one  man  on  board.  •  That  the  French  put  a  prize* 
mafier  and  feveral  men  on  board  the  (hip  Seliy,  to  carry  her  to 
France.  That  as  the  French  yettt  carrying  her  towards  France^ 
on  the  23d  day  of  the  faid  May,  (be  was  retaken  off  Bayome^ 
by  an  Englijb  man  of  war ;  and  accordingly  fent  into  Plymouth^ 
where  (he  arrived  the  6tb  day  of  Jum  foUpwing.    That  the 

plaintiffi 
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pbiotiff,  living  at  JfbiMt  48  foon  as  he  wu  Ix^ff^nmoLi^t  M 
.  befallen  his  Qiipi  (he.iS^%)  wrote  a  Ittter  09  the  23d  of  Junti, 
to  his  agent  John  Mackintojhj  living  in  London^, .to  acquaint  ibc 
drfi^aditif,  «^  (hK.th?  plaini^ff  did  from  thence  abandon  to  hiai 
<«  his  inlcreft  in  thefaid  ihip,as  to  thefaid  100 A  by  thedefeo* 
««  d^ni  infured."  That  the  fa  id  /.  M.  on  the  a6th  of  Jufu^  ac- 
qq^intcd  the  defondaint  with  [he  ofler  to  abandon  the  (hip;  to 
\vhich  ^he  defendant  anfw^redt  '*  that  he  did  not  think  himfcif 
**  bound  to  .talbe  %o  the  (hip  \  hut  w^  ready  to  pay  the  falvage^ 
^<  and  all  other  lofles  and  charges  that  the  plaintiff  fuftained  by 
^'  th^  eapture."  That  vppn  the  igth  day  oi  Augu/i^  the  (hip 
^^^v  wd(  brought  into  the  port  of  Lwdon^  by  the  order  of  the 
owQ^r^  of  the  cargo,  and  the  recaptors :  that  the  (hip  Seltj 
fuilained  no  di^mage  from  the  capture.  That  the  whole  cargq 
of  the  faid  (hip  was  delivered  to  the  freighters,  at  the  port  of 
Lwion^  who  paid  the  freight  to  Benjamin  Fattghaitp  without 
prejudice.  The  <}uef(iQn9  therefore,  fubmittcd  to  the  opinion 
of  the  court  is,  Whether  the  plaintiff,  on  the  faid  a6th  day  of 
yufify  had  3' right  to  abandon,  and  has  a  right  to  recover,  at 
for  a  tptal  lofs  \ 

After  two  arguments  at  the  bar  upon  th^s  queftton^  siod  after 
the  coprt  had  taken  time  to  deliberate  upon  it,  their  uniisii 
mpius  refolution  was  deliveretjl  by  the  Chi^f  Juftice. 

Lord  Mans/uU.^^^^  Tbs  plaintiff  has  averred  in  hisdeclara* 
tion,  as  the  bafis  of  his  demand  for  a  total  lofs,  ^  that  by  tht 
f*  capture,  the  (hip  became  wholly  loft  to  him."  The  general 
queftion  is,  Whether  the  {riaintiff,Mrho,  at  the  time  of  his  adSon 
r  '  brought,  at  the  time  of  his  o(&r  to  abandon,  and  at  (jie  tiiM 
of  his  betiig  firft  a|>prized  of  any  accident  having  happenedi 
X  159  ]  had  only,  in  truth,  Tuilained  a  partial  lofs,  ought  to  recover 
^r  a  total  one?  In  ftipport  of  the  affirmative,  the  counfel  for 
the  plaintiff  infified  on  the  four  following  points:  ifi.  That 
by  this  capture,  the  property  was  changed ;  and  thereibre,  the 
toh  total  for  ever.  2dly,  it  the  property  were  not  chaagcdt 
l^«t  the  capture  was  a  total  loft.  3dly,  That  when  the  Qufi 
was  brought  into  Plymouth^  particularly  on  the  26th  di^  of 
Juniy  the  recovery  wa&aot  Itici^  as^.tn  tiuth|.  changed  the  top 
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tility  of  the  lob  into  9^  avera^.    4tb]y,  Suppofing  it  4\i^  e  V   A   f^ 
yet,  the  lofs  bav^ig  once  been  total,  a  right  vefted  in  the  infured 
to  recover  the  whole  upon  abandoning;    of  which  right  h^ 
couM  never  be  4ivefied  by  any  fubCpq^ent  event. 

« 
'<  As  to  theiirfl;  point.  If  the  change  of  property  were  at  all 
material  between  the  infurer  and  infured,  it  would  not  be ' 
applic^e  to  this  c^fe  ;  becaufe  by  the  marine  law  oi  England^ 
there  is  no  change  of  property,  in  cafe  of  a  capture,  before 
condemnation;  and  now  hy  the  afi  of  parliament,  the  jus  29Geo.ircj^ 
fifiUmmi  continues  for  e:ver.     I  know  many  writers  argue,  ^'  ^^ 
between  the  infurer  and  the  infured,  from  the  difiinfiion,  whe'^* 
tfaer  the  property  was  or  was  not  changed  by  the  capture,  fo 
aito  transfer  a  complete  right  from  the  enemy  to  a  recaptor, 
or  neutral  vendee,  againll  the  former  owner.     But  arbitrary 
lotioas  concerning  the  change  of  property  by  capture,  as 
between  the  former  owner  and  recaptor,  or  a  vendee,  ought 
never  to  be  the  rule  of  deciiion,  as  between  the  infurer  ani 
tntuired  upon  a  contra^  of  indemnity,  contrary  to  the  real 
troth  of  the  fa3.    And  therefore  I  agree  with  the  cqunfel  for 
the  piaiotifF,  upon  this  fecond  point,  that  by  this  capture* 
while  ic  continnedt  the  (hip  was  tptfJIy  loft,  though  it  l)e  od-* 
mitted,  that  tfae  pfrqperty,  in  the  c^  of  4  repapture,  ixev^r  w9# 
changed,  but  rctun»Qd  to  th^  fipriprr  <Mw«r» 

^'Tbethiid  point  d^pendi^ftf^viery  qatfiion  of  this  kind  n;u)fl* 
qpanihe  particular  cArcumftanoes.  It  does  oot  aeceflarily  follow 
that,  becaufe  tbcce  is  a  recapture,  tbcrefom  the  lofs  cea&a  to  bf 
total.  If  the  voyage  be  fo  defeated,  as  not  to  he  wortJh  the  &ur<» 
ther  porfuit ;  if  the  falvage  be  high,  and  the  other  expencet 
great ;  or  if  the  underwriter  lefofe  to  bear  thefe  expences ; 
the  infured  may  abandon.  Bait  in  the  prefent  cafe,  the  voyage 
was  lb  far  fnom  being  loft,  that  ithadonlysnet  with  a  fliort  tern-  [  160  T 
porary  obftruQion ;  the  4hip  and  cargo  were  both  entirely  fa£e } 
the  expeace  incorred  d^d  not  aaaouot  to  near  half  the  vadue ;  and 
uptin  the  a6tb  of  June^  when  the  (hip  was  at  Plymouth^  and  the 
9ftr  was  made  to  abandon,  die  infiirer  undertook  to  pay  aU 
fiharges  and  expences,  to  which  the  plaintiff  might  be  p^t  by 
^  capttise*  Tkf  oq|y  ai|;9m§nt  to  Ibcw  Aat  the  loA  had  nat 
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c  R  K  P.  then  ceafed  to  be  total,  was  built  upon  a  mrftaken  fuppotitioir, 
\_0-  ^  -%_('  that  the  recaptor  had  a  right  to  demand  a  fale,  and  to  put  a  flop 
to  any  further  profecution  of  the  voyage.  But  that  is  not  fo« 
•  iThe  property  returned  to  the  plaintiff,  pledged  to  the  recapton 
for  one-eighth  of  the  value,  as  falvage  for  retaking  and  bring- 
ing the  ihip  into  an  EngUJh  port.  Upon  paying  this,  the  owner 
was  entitled  to  refiitution.  The  recaptor  had  no  right  to  felt 
the  ftiip*  If  they  differed  about  the  value,  the  Court  of  Ad* 
rniralty  would  have  ordered  acommiffion  of  appraifctnent.  In 
this  cafe,  it  was  the  intereil  of  the  owner  of  the  fliipt  the  own- 
ers of  the  cargo,  and  the  recaptors,  that  (he  fbould  forthwith 
proceed  upon  her  voyage  from  Plymouth  to  London.  But  had 
the  recaptor  oppofed  it,  or  affieded  delay,  the  ceurt  of  Admi- 
ralty would  have  made  an  order  for  bringing  her  immediateij 
to  LoTjJoTfj  her  port  of  delivery,  upon  reafonable  terms.  Tliere* 
fore  it  is  moft  clear^  that  upon  the  l6th  day  of  Juni^  the  fliip 
had  Tuft ained  no  other  lofs,  by  reafon  of  the  capture,  than  a  (hort 
temporary  ob&ru£lton,  and  a  charge  which  the  defendant  had 
offered  to  pay  and  latisfy.  This  brings  the  whole  to  the  fourth 
and  laft  point. 

^  The  plaintifPs  demand  is  for  an  indemnity.  This  afiioii 
fhen  rouft  be  founded  upon  the  nature  of  his  danmificatioo, 
as  it  really  is,  at  the  time  the  adion  is  brought.  It  is  lepog* 
nant,  upon  a  contra£l  of  indemnity,  to  recover  as  for  a  total 
lofs,  when  the  final  event  has  decided,  that  the  danmifica- 
tion,  in  truth,  is  an  average,  or  perhaps  no  lofs  at  all.  What- 
ever undoes  the  damnification,  in  whole  or  in  part,  muft  ope» 
rate  upon  the  indemnity,  in  the  fame  degree.  It  is  a  con* 
tradi£Uon  in  terms,  to  bring  an  adiion  for  indemnity,  wheat 
upon  the  whole  event,  no  damage  has  been  fullained.  This 
reafon  is  fo  much  founded  in  fenfe,  and  the  nature  of  die 
thing,  that  the  common  law  of  England  adopts  it,  though  in* 
cfined  to  ftrifbiefs.  The  tenant  is  obliged  to  indemnify  his 
lord  from  wafie  ;  but  if  the  tenant  do,  or  fuSnr  wafle  to  be 
done  in  houfes,  yet  if  he  repair  before  any  aBion  brougfaty 
£  l6i  3  there  lies  no  adion.  of  wafie  againft  him.  He  cannot  ham* 
Coi  Utt.  53  a.    ever  plead  "  non  fecit  vaftum^**  but  the  fpecial  matter.    The 

^ial  matter  lbew»9  that  the  iojofy  bnngi^ired  before  die 

aftioa 
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aSion  brought,  the  plaintiff  had  no  caufe  of  aSion:  and  what- C   if   A   r. 

ever  rakes  away  the  caufe,  takes  away  the  adion.    Suppofe  a 

fnrety  focd  to  judgment ;  and  afterwards,  before  an  adion  ii 

broaght,  the  principal  pays  the  debt  and  cods,  and  procures  fa« 

tisfadion  to  be  acknowledged  upon  record :  the  furety  can  have 

aoaifiion  for  an  indemnity,  bccaufe  he  is  indemnified  before  an^ 

aSion  is  brought.     If  the  demand  or  caufe  of  a&ion  does  not 

fobGft,  at  the  time  the  aQion  is  brought,  the  having  ffxtilcd  at- 

aoy  farmer  time  can  be  of  no  avaih    But  in  the  prefent  cabt 

the  notion  of  a  vefied  right  in  the  plaintiff  to  fue  as  for  a  total 

lofs,  before  the  recapture,  is  fiQitious  only,  and  not  Tounded  in 

truth.  For  the  infured  is  not  obliged  to  abandon,  in  any  cafe ; 

he  has  an  eleAion.     No  right  can  veft  as  for  a  total*  lofs,  till  he 

has  made  that  eledion  :  be  cannot  elefi,  before  advice  is  re* 

oeived  of  the  lofs ;  and  if  that  advice  Qiew  the  peril  to  be  ovier» 

and  the  thing  in  fafety,  be  cannot  elefi  at  all,  becaufe  he  has 

no  right  to  abandon  when  the  thing  is  fafe.     Writers  upon 

maritime  law  are  apt  to  embarrafs  general  principles  with  the 

poGtiye  regulations  of  their.own  country  :  but  they  all  feem 

to  agree,  that  if  the  thing  be  recovered  before  the  money  is 

I»i4»  the  infured  can  only  be  entitled  according  to  the  final 

event/'     His  lordfliip  here  cited  the^flage  irom  Roccus^  RocouNotso. 

which  we  have  already  feen  at  the  beginning  of  this  cliapter, 

and  then  proceeded  thus : 

*<  In  the  cafe  of  Spencer  v.  Franco^  though  upon  a  wager  po«  VMe  antti  c.  4« 
Gey,  the  lols  was  held  not  to  be  total,  after  the  return  of  the  ^'  ^' 
fiiip  Pripu  Frederick  in  lafety ;  though  Ihe  had  been  feizcd  and 
long  kept  by  the  king  of  Spain^  in  a  time  of  afiual  war«  In  the , 
cafe  of  PbIc  v.  Fitzgerald j  though  upon  a  wager  policy,  the  vide  pod,  170. 
majority  of  the- judges  and  the  houfe  of  lords  held  there  was  no 
total  io{$,  the  Ibip  having  been  reftored  before  the  expiration 
of  the  four  months,  the  time  for  which  flie  was  infured. 

^The  prefent  attempt  is  the  firfi  that  ever  was  made,  to  charge 
the  infurer  as  for  a  total  lofs,  upon  an  interefl  policy,  after  the 
thing  was  recovered :  and  it  is  faid,  the  judgment  in  the  cata 
^Gofs  V.  fFsihers  gave  rife  to  it.  It  is  admitted,  that  that  cafe 
Was  no  way  Gmilar*  Before  that  ailion  was  brought*  the  whobu 

IhJp 
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P.  (hip  and  car^  were  literally  16(1;  at  the  time  of  the  otSa  (o 
abandoiii  a  fourth  of  the  cargo  had  been  throvm  overboard; 
the  voyage  was  entirety  loft ;  th^  remainder  of  the  cargo  was 
fifli  periflting,  and  of  no  vdue  at  Milord  Havat^  where  the 
ftip  was  brought  in ;  the  flrip  fo  (battered^  as  to  want  great  and 
expeniive  repairs  ;  the  falvage  was  one  half,  and  the  infurer  did 
not  engage  to  be  at  any  expence ;  it  did  not  appear  that  -it  was 
worth  wiyle  to  try  to  fave  atiy  thing :  and  the  recaptor,  though 
entitled  to  one  half,  as  well  as  the  owner  of  the  (hip  and  cargo, 
Uft  the  whole  to  perifh,  rather  than  be  at  any  further  tfouble 
or  expence.  But  it  is  faid,  though  the  cafe  was  entirely  differ- 
ent, fome  part  of  the  reafoning  warranted  the  propofition  now 
inferred  by  the  plaintilF  from  it.  The  great  principle  relied 
upon  was,  **^  that  as  between  the  infurer  and  infured,  the  con-* 
*«.  tra£l  being  an  indemnity,  the  truth  of  the  fa£l,  ought  to  be 
^'  regarded ;  and  therefore  there  might  be  a  total  lofs  by  a  cap. 
*<  ture,  which  could  not  operate  as  a  change  of  property ;  and 
^  a  recapture  (bould  not  relate  by  fidion  (like  the  Aommjus 
^  poflliminii)  as  if  the  capture  had  never  happened,  wilefe  the 
*^  Ipfs  was  in  truth  recovered."  This  reafoning  proved  t  em^ 
tftffo^  that  if  the  thing  in  truth  were  fafe,  no  arti€dal  reafon- 
ing Audi  be  allowed  to  fet  up  a  total  lofs.  Tfa6  words  qubted 
at  the  bar  were  certainly  ufed,  <<  that  there  it  no  book,  ancient 
'^  or  modem,  which  does  not  fay,  that  in  cafe  of  tke  fliip 
*^  being  taken,  the  infured  may  demand  for  a  total  bfs,  and 
'^  abandon/'  But  the  propofition  was  applied  to  the  fubji^ 
natter,  and  is  certainly  true,  provided  tlie  ce^ure,  or  the  total 
IdA  occaiioned  thereby,  continue  to  the  time  of  abandohii^  * 
and  bringing  the  afiion.  The  cafe  then  before  the  court  did 
,  ^  not  make  it  neceflary  to  ^ciiy  all  the  reftfi£iions.    But  I 

will  read  to  you  v^hatim^  from  my  xmtes  of  th6  judgaocit 
then  delivered,  what  was  faUly  to  prevent  any  ittfereboe  6dtfg 
drawn  beyond  the  cafe  then  dBtermioed." 

Vide  ante^  His  lofdihip,  having  read  a  great  part  of  his  f^mer  HiigQ*" 

'*  '^^'  ment  ifi  that  cale,  went  oa  in  this  way : 

.  <*  From  this  mode  of  reafoning,  it  did  b^  no  means  foltonr, 
Ito  if  the  (}]i|>  and  dn-go  hiid,  by  the  rtcapturei  beqn  hxt/o^ 

iafe 
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fafe^tfaefOrtofddirerji^tritbilUthaTmgidU  chap. 

ai  all,  that  the  iofbred  znrgiit  afataadiHi.  *-  But)  wttbcmt  ^wetting 

kiBger  upon  principies  or  autboritits»  tke  coofequences  of  the 

pfffent  .qoeftion  are  dcoifivtf.    It  is  impoflibla  that  any  man: 

(honid  defire  to  abandon  in  a  ca£e  circomffanoedlike  the  prc«> 

bm^  bat  lor  otte  of  two  reaTons,  namelyy^eitfaer  becaufe  bo  has 

09tf- vaiuedyor  becanfe  the  market  has  fallen  beiow  the  originai 

ppice.    The  only  reafons^  that  can  make  it  the  interij^  of  the 

party  to  defire,  are  conelufive  agaiofl;  allowing  it.  Ir  is  unjoll  to . 

ti)ni  the  fall  of  the  market  upon  the  infurer,  who  has  no  concera- 

ii^it,  and  could  never  gain  by  the  rife.    And  an  over  valuation 

i$  contrary  to  the  general  policy  of  the  liiartne  law;  contrary - 

to  the  fpirtt  of  the  a£l  of  1 9  Geo.  2.  a  temptation  to  fraud,  and* 

a  great  abufe :  therefore  no  man  fliotdd  be  allowed  -to  avail 

hiitifelf  of  having  overvalued.  If  the  valuation  be  true,  the 

plaintiff  is  indemnified,  by  being  paid  the  charge  hs  was  put  to 

by  the  capture*  If  he  has  overvalued,  he  will  be  a  gainer,  if  he  - 

teperaaittfed  to  abandon :  and  he  can  only  deiiro  it,  becaufe  he* 

bssovo-'-vakied.    Thifr  was  aivowed  upon  the  fir  ft  argument :: 

and  that  very  reafon  k  conclufive  againfl.  its  being  attowbd«i 

The  infurer,  by  the  marine  law,  ought  never  to  pay  lefs,  upon 

a>€omia£k  c^  indonni^,  libati  A6  Valae  of  the  lofs :  and  the  bi- 

fttied  ought  never  10  gain  morew  Therefore,  if  tliere  Were  oc^ 

cti&ofr  to  refdrt  to  tliat  argument,  the  confequence  of  the  dcf«^ 

temrinocien  would  alone  ber  fnfficietit  upon  the  pmfene  oev 

cafioii.  Bur  is^n  ptinoiptcry  tlfis  aAton  oonld  nor  be  mtttn-f> 

^inid  ai  for  a  total  lofc,i  if  the  qoaflion  vnre  to  be  judged  b^ 

^'MBteSt  mfesof  commotvlaw:  much  lefs  cam  it  bo  fupporMk   ^ 

far  atotal  iols,  as'thequefiion  ought.to  bo  decided,  by  tlielar^ 

pwioiplaaof  tftertnarino  iaw^aeoordiog  to  the  fubAetitial  intenb 

oithd  conitdAy  and  the  rtal  truth  of  die  cafe.     If  the  queftiotf 

iatttdeptiid  Wf^tk  tb»  fal^  evbry  okancan^  judge  of  fhe  ilatur^ 

of  the  I0&, before  the  money  is  paid.  But  if  it  is  te-depeAd  opoii 

fpeculative  refinements,  from  the  law  of  nations,  or  the  Roman 

jikjifihfmmi  conceni&lg;the  bhaog^  or  rcn^eftiog  of  propeityy 

lio: wondev chat meachantsare in  the  dark,  when  dodons  hav^ 

<fiftfed'upoB' the  fiibjpd,  fitom  the  beginning,  and  are  notyt6 

igMedb     To  obviaie  too*  large  an  ^  inference  being  drawnr 

itav  Ai»  detomioatiaD^I  defire  il  may  be*  ubdciAopd^  thaie , 

u,. .:. .  the 
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CHAP,  the  point  here  detcntained  is»  /<  that  the  plaibtiff^  opofkafo* 
**  licy»  can  only  recover  an  ind^mnity»  according  to  the  na^ 
*^  tare  of  his  cafe  at  the  time  of  the  a3ion  brought,  or  (it 
r  164  ]  ^'  moft)  at  the  time  of  his  offer  to  abandon/'  We  give  iu> 
opinion  how  it  would  be,  in  cafe  the  (hip  or  goods  were  re* 
fiored  in  fafety,  between  the  offer  to  abandon,  and  the  aflioii 
brought ;  or  between  the  commencement  of  the  a&ion,  and 
the  verdi^.  And  particularly  I  defire,  that  no  inference 
9iay  be  drawn,  *<  that  in  cafe  the  (hip  or  goods  Ihould  be  re* 
^<  ilored  after  the  money  paid  as  for  a  total  lofs,  the  infurer 
^^  could  compd  the  infured  to  refund  the  money,  and  to  take 
^  the  (hip  or  goods;'*  that  cafe  is  totally  difierent  from  the 
prefent,  and  depends,  throughout,  upon  different  reaibns  and 
principles*  Here  the  event  had  fixed  the  lob  to  be  an  ave- 
rage only,  before  the  a£lion  brought;  before  the  ofibr  to 
abandon  ;  and  before  the  plaintiff  had  notice  of  any  accident ; 
confequently  before  he  could  make  an  eledion.  We  aie 
therefore  of  opinion,  that  he  cannot  recover  for  a  total,  but 
for  a  partial  lofs  only ;  the  quantity  of  which  has  been  efli- 
fnated  by  the  jtiry  at  ten  pounds  per  ant** 

But  although  the  court  did  not  chufe  unnece&rily  to  de» 
cide,  whether,  after  payment  as  for  a  total  lob,  the  under*^ 
writer  could  oblige  the  infured  to  refund,  if  it  fliould  after* 
waxds  prove  to  be  but  partial :  yet  in  the  year  1766  this  vety 

^Q^^  v.       ^uefiion  came  before  them.    It  arofe  m  the  cafe  of  Da  G^ . 
^r  V*  Ftrth^  which  was  cited  at  large  in  a  preceding  chapter;. 

VM«  loi^f.  #•  and  the  court  held,  that  as  there  was  a  folemn  abandonment,  t 
t^'  and  the  money  was  paid,  and  as  there  was  alfo  an  agreement 

that  the  infurect  Ihould  be  content  with  fuch  falvage  as  the 
fiun  infured  bore  to  the  whole  intereft,  the  infured  fliooU  not 
fce  obfiged  to  refund,  but  the  infurer  fhould  fland  in  his  plan 
^  for  the  falvage. 

It  has  been  already  faid,  and  frbm  the  jHrecediQg  cafis  if 

jGsems  to  be  a  neceffary  inference,  that  in  order  to  esUttk  die 

owner  to  abandon,  there  muft,  at  fome  period  or  other  of  the. 

^  ....  voyage,  have  been  a  total  lo(s ;  for  he  cannot  be  allowed  19 

turn  a  partial  isto  a  total  lob*    There  was»^  however,  a 
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iMdom  cabr  >n^  which  tbis^^s.  the  Cagle  fwit  to  he  deter-  c  H*  a   k 
wmA*  .    ^^^    f. 

It  iM  m  ^ion.  OB  a  pclHey  of  toTuninee  upcNi  the  Ihlpr  cazaJet  and 
ff»«^/>,  fix)in  /SPJAtf/yA  to  JLy««,   fubfcribod    by   the  dc  "  T74l^•R^^^'' 
fendastfor  100  A  at  two  guineas  per  cent p    The  defendant  P-i^r 
picMkd  a  tender,  aiMlpaid  48/.  iBto  cogrt.    The  caiifewat 
tiioi  at  GjttUiiaZf^  before  Mn  Juiice  &//iSrr,  when  a  cafe  wat     r  |g^  t 
lefenred  for  theopiaion  of  the  court,  flating  that  the  damtiges 
Ju^mii  hf  the  finp  in  the'wyage  iftfund^  did  n$f  exceed  4.8  /• 
feruntp  which  fum  the  defendant  had  paid  into  courts  upon 
pleading  in  the  afiion.    That  when  the  (hip  arrived  at  the 
portofX/m;  flie  waa  not  worth  repairing.    Thequeftion 
for  the  opinion  of  the  Murt  was,  whether  th^  pbintiflb  b^d  % 
right  to  abandon* 

This  caft  oltn^  00  to  be  argued  vh^  Lord  MtanjkM  wae 
abftnt. 


Mr.  Juftice^//(r#.w<The  qneftion  ist  whetheri,  under  theCt 
ciicumilauces^  the  plaintiffs  had  a  right  to  abandon ;  or,  in  other 
«90f4ij  nrhefher  they  caii  turn  a  partial  into  a  totat  Ibfii.    The 
fiodiag-of  the  jury  ia  this  cafe  determines  the  ijueftion^  hecaufe 
it  isea9leli^r  found  that  the  damage  did  not  exceed  48/.  per  ' 
cm.    The  aSt  then  ftalies»  that  the  fliip  was  not  worth  re* 
puriaf^  hot  no  mention  is  made  of  what  was  her  real  worth  (  . 
fe  tbat.the  remaining  materials  of  the  (hip,  if  fold,  may  make 
upthe4iiemoe  between  48/.  and  lool.  per  cent.  Tlierehas        '  t  . 
besD  no  io^itfaer  of  the  (hip  or  of  the  voyage ;  but,  heing-an 
oldftipt  flie  fuilered  fo  much,  that  fte  was  QO|t  worth  repair* 
1091  *  1  oanoot  now  determine  that  thei^  was  a  total  Jofs^ 
whti  t^  }ory  Ihai^e  already  faid,  that  there  was  only  a  lofs  of 
48/.  ffrceni.    As  to  the  caie  c^ed  of  S^ndy.  HufUery  %\i» 
^Befiion  neve^  occurred  in  it.    The  afiion  was  brcnight  upon 
th6faiili0wpiil»bosuid  policy  \  and  it  was  fuflBcient  to  fay,  that 
(bak^fkdi^.iaBver  attached,  for  theilrip  had  recrived  her  deaths 
iviaibiV  »hm  Auewan^bonad  voyage.     In'  the  cafe  of  i^Ues  yj^^  ^^^ 
tr^^sfiitoiifr;:  a^od  end  was  pot  to  the  voyage^     In  the  other  P*  'i^- 
safai^-.ihr'iyiefiioos  amfe  upon  lodes  which  had  happened  do-  ^ 
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CHAP,  ring  the  (everal  voyages ;  here  the  voyage  has  been  perfimn- 
ed,  and  the  (hip  is  arrived  ;  and  after  the  jury  have  found  thit 
the  damage  fuftained  did  not  amount  to  more  than  48/.  fer 
tent,  the  court  are  precluded  from  faying  it  is  a  total  k>b.** 

Mr.  Jufticei^Atfir^.— "The  fafts  found  m  this  cafepreclude 
any  queftion/whether  this  can  be  conftrued  to  be  a  total  lo(s. 
If  the  infurers  (hould  be  held  liable  here,  it  would  be  making 
them  infure  the  goodnefs  of  the  (hip ;  and  if  the  owners  caa 
[  166  j  recover  as  for  a  total  lofs  in  this  cafe,  they  might  equally  have 
recovered  on  account  of  the  bad  conditon  of  the  veffcl,  though 
(he  had  not  received  much  damage  at  fea.  It  is  not  fiated  that 
the  (hip  received  her  death's  wound  in  the  courfeof  her  voyage. 
When  (he  came  into  port  it  was  found  (he  was  not  worth 
^pairing ;  but  non  conjiat  if  (he  had  not  received  any  damage 
during  the  voyage,  (he  would  have  been  worth  repairing.  And 
though  the  ve{re)  was  not  in  a  found  (late,  yet  (be  had  arrived 
in  fafety  twenty-four  hours  ;  and  the  jury  having  exaflly  de- 
fined what  degree  of  damage  (he  had  fu{bined,  we  cannot 
fay  that  the  plaintiff  ought  to  recover  any  more." 

Mr.  Juftice  BMer. — "  Nothing  can  be  better  eftabliflied  than 
that  the  owner  of  a  (hip  can  only  abandon  in  cafe  of  a  total 
lofs.  The  cafes  which  have  been  cited  went  upon  that  ground. 
In  the  cafe  of  yenkins  v.  Maelenzie^  though  the  (hip  was 
brought  into  port,  yet  the  capture,  as  between  the  aflTurer  and 
affured,  was  a  total  lofs.  But  there  is  no  inftemce  where  tht 
ffuoner  can  abandon^  unkfs  at  Jome  period  or  other  of  the  vojegt 
there  has  been  a  total  hfs.  No  fuch  event  has  happened  here ; 
for  the  jury  have  exprefsly  found,  that  the  lofs  amounted 
only  to  48  /.  per  eent.  Even  allowing  f9tal  lofs  to  be- a  tech- 
nical  expredion,  yet  the  manner,  in  which  -the  pUintifs 
counfel  has  fiated  it,  is  rather  too  broad.  It  has  been  faid, 
that  the  infurance  muft  be  taken  to  be  on  tl^e  (hip  as  well  as 
on  the  voyage  ;  but  the  true  way  of  con(ideriDg  it  is  this :  it 
is  an  infurance  on  the  Jbip  for  the  voyage.  If  either  the  (hip, 
or  the  voyage  be  lofl,  that  is  a  total  lofs  ;  but  here  neither 
Vidcfupra.        i^  l^ft-     The  cafe  of  Hamilton  v.  Mendes  is  decifive.    Judg* 

ment  for  defendant. 

la 
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In  another  cafe,  an  aSion  was  brought  on  a  policy  of  in«  C  -  H   A   p. 
furaDce'on  the  Prince  of  ff^aks^  in  port  or  at  fea^  for  fix  t_^-,    ^^^_j 
moDthsy  from  the  i8th  July  1777*     The  (hip  in  queftion  Fumeaux  v. 
was  in  government  fervicC)  bpund' from  C^ri  to  ^ebec.  Eaft.  xoGco. 
She  arrived  there,  but  the  feafon  being  too  far  advanced  be- 
foie  (be  was  ready  to  return,  (he  was  removed  into  the  ba- 
foa:  but|  on  the  19th  N^wmber^    (be   was  driven   from 
theoce  by  a  field  of  ice,  and  damaged  by  running  on  the 
nxiks.    The  condition  of  the  (hip  could  not  be  examined  till 
Afril  following,  after  the  expiration  of  the  policy.     She  was 
then,  however,  found  to  be  bulged  and  much  injured^  but 
not  thought  irreparably  fo.    In  the  progrefs  of  the  repair,  dif-      [  167  ] 
fioiltiei  arofe  for  want  of  materials ;  and  the  captain,  after 
confulcing  the  merchants  and  agents  in  the  country,  fold  her* 
An  Kcoant  was  made  up,  charging  the  infurers  with  tho 
whole  amount,  and  csedittog  them  with  the  fums  for  which 
the  (hip  fold,  as  falvage. 

Lord  Mansfieldj  at  the  trial,  faid  :  *^  The  great  point  in  the 
caufc  is,  whether  this  is  a  total  lofs  by  this  accident.  It  is  a 
new  queftion :  upon  which  I  (hall  referve  a  cafe  for  the  opi- 
nion of  the  court/'  After  argument  by  counfel  on  both 
lides,  his  lordQiip  faid,  the  juftice  of  the  cafe  feemed  to  be, 
that  the  lofs  in  NovemUr  (hould  be  taken  as  an  average^  not 
A tiial one;  and  that  the  whole  court  were  of  opinion,  that 
the  (hip  (hould  be  con(idered  as  damaged  on  the  19th  of  iV^- 
MBJrr,  hot  not  toialfy  loji. 

In* a  fub(equent  ca(e  before  Lord  Kenyon^  ^^  Nlji  Priut^  f/[ty[^atnv, 
k  ^m  held  in  an  action  on  a  policy  iovjix^fnonthy  where  fj^^^'^^^'  H*" 
the  bip  bad  been  captured  and  carried  into  Charkjiown^  fold  after  Mich.  35 
by  the  captors,  by  authority  of  the  Freruh  conful  there,  naffe's  cafes  at 
and  purchafed  by  the  capuin  for  account  of  the  original  N.P.*37.  S.C. 
awner3»  that  this  was^only  to  be  coniidered  as  a  partial 
Io(s,  and  that  the  owners  could  not  abandon.  Lord  Kenyom 
being  of  opinion  that  the  captain  was  agent  for  the  owners, 
tecoyeriog   the  velTei  upon  their  account,    and  paying  a 
kind  of  falvage,  the  amount  of  which  would  be  the  lofs 
Ittflained,  and  which  only  condituted  an  average  lofs.    His 
» . .  ft  a  lord(hipi 
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IcfiOnp^  howerer,  admitted,  that  when  the  (hip  had  been  oq). 
tared  and  carried  into  port  in  the  enemy's  poffeffion,  the  at 
fttreA  at  that  period  might  have  abandoned.  But  not  having 
done  fo  tiH  the  veflel  was  recovered^  they  coidd  now  only  go 
for  an  average  lofs. 

When  the  caie  of  A^Maflen  v.  Shcottnd  vras  before  the 

court  at  Ntfi  Priu^  it  did  not  occur  to  the  counfel  for  the 

dkfendant  to  ofajed,  that  the  a£l  of  the  Frtnck  conful  was 

iUega),  and  contrary  to  riie  law  of  nations ;  and  confequently 

dutt  the  money  paid  by  the  original  owners^  thoe  being  no 

fentence  of  condemnation,  was  in  the  nature  of  a  ranfom ; 

and  that  ranibms  being  pofitively  prohibited  by  the  flaiutes  of 

ai  Geo.  III.  ch.  25.    and  33  Gm.  III.  ch.  66.  f.  37,  38,  & 

J9.  the  money  paid  by  an  afliired  for  the  ranfora  could  not  be 

Bavciock  V.        a  cfaacoe  upon  the  underwriter.     But  in  a  fubfequent  cafe, 

^  Term  Rep.       wbcre  this  obje£lion  was  taken,  and  a  cafe  refcrved  upon  it 

lee'anic  p  60    ^^^  ^^  Opinion  of  the  court,  the  whole  court,  after  two  argu- 

aodpoftych.  z8.  ments,  were  unanimoufly  of  opinion  that  the  objedlon  was 

well  founded ;  that  nrK)ney  paid  by  an  aflured  under  thofe  cir- 
cumfiances  was  a  ranfom ;  and  confequently  could  not  be  re* 
covered  from  the  underwriten. 

*  Thefe  cafes,  and  the  judgments  upon  them,  have  been  cited 
at  length,  becaufe  the  prineipliss  of  abandonment  are  fo  cleaiiy 
and  accurately  defined,  and  are  fo  aptly  illuftrated  by  refer* 
ring  them  to  the  particular  circumfiances  arifing  in  thofe 
caufes,  that  it  would  be  abfurd  to  infift  more  upon  the  fub- 
jed ;  as  the  reader  nmft  from  them  be  able  to'  colled  twj 
thing  relative  to  abandonment.  Nor  let  it  be  dbjeded^  that 
thofe  were  almoft  all  cafes  of  abandonment  after  a  capttiit} 
for  many  of  the  rules  there  laid  down  were  general  in  their 
nature,  comprehending  cafes  of  wreck,  and  detention,  mulo^ 
iii  mutandis^  as  well  as  thofe  of  capture.  This  will  be  beft- 
explained^  by  putting  two  poffible  cafes.' 

%  Bkrr.  69^  Suppofe  a  neutral  (hip  is  arrefted,  and'detatned  by  a  fomgn 

prince  by  an  embargo,  the  owner  immediately,  upon  hearing 
of  this  accident,  would  have  a  right  to  abandon ;  becaofe  d» 

^  '   •  mas 
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mm  is  bound  to  wait  the  event  of  an  embargo.    But  if  the  c^  H   A   P. 

latne  (hip,  that  brings  the  account  of  the  embargo,  fliould  alfo 

inform  him,  that  the  embargo  was  taken  ofF,  that  the  fhip  had 

Qttly  .been  detained  two  or  three  days,  that  very  trifling  or  no 

damage  had  arilen,  then  it  it  impoflible  to  fay  that  the  meN 

chant  may  abandon ;  becaufe,  as  we  have  feen,  it  is  a  prin«« 

cipie  of  good  fenfe,  that  a  man  cannot  make  his  ele£lion» 

whether  he  will  abandon  or  not,  till  he  receive  advice  of  the  2  Burr.  nix. 

loTs ;  and  if  by  the  fame  conveyance,  it  S4>pear  that  the  peril 

is  over,  and  the  thing  infured  is  in  fafety,  he  has  loft  bis 

defiion  entirely ;  becaufe  he  has,  and  can  have  no  right  (a 

abapdon  .when  his  property  is  fafe. 

The  fame  principle  governs  in  the  cafe  of  wreck;  for  let  [  168  J 
OS  fuppofe  a  trunk  of  bullion,  as  in  the  cafe  of  Da  Cofia  v.  ^  pm^.  s^^ 
Firihf  to  be  the  property  infured ;  and  that,  the  (bip  being 
wrecked,  this  trunk  of  courfe  goes  to  the  bottom  ;  the 
owner  would  inftantly  be  entitled  to  abandon  to  the  uiider^- 
writer,  and  to  call  upon  him  to  contribute,  as  in  cafe  of  a 
total  lofs.  But  if  it  (hould  fo  happen,  that  before  the  aftion 
was  brought,  or  before  the  offer  was  made  to  abandon, 
the  bullion  fhould  be  recovered,  and  reftored  to  the  owner,  at 
the  place  of  deftination,  upon  paying  a  moderate  falvage ;  in 
that  cafe,  it  would  fall  within  the  rule  of  Hamilton  v,  Mendes  ; 
and  the  affured  would  only  be  entitled  to  recover  an  iadem- 
nity^  according  to  the  nature  of  his  cafe,  at  the  time  when  the 
adion  was  brought  \  confequently  he  would  not  be  allowed 
to  abandon. 

Bat  it  has  been  fettled  alfo  by  a  folcmn  Aecillon  of  the  Manning  ▼. 
court  of  King's  Bench,  in  what  cafes  a  lofs  fcall  be  deemed  f^  ScLTiZ""^ 
to  be  total,  after  an  accident  by  perils  of  the  fea.  A  policy 
was  effeded  in  London  upon  the  Jhip  Grace^  her  <<  cargo 
•*  and  freight^  at  and  from  T$rtola  to  London,  warranted  to 
•*  depart  on  or  before  the  firft  oi  Auguji  1781.  The  ftitp 
**  valued  at  2,470/.  the  freight  at  2,250/,  and  the  cargo  ^t 
••*  12,400/.  At  a  premium  of  25  ffiintz^  per  cent,  to  re- 
*•  turn  10  per  cent,  if  (he  depart  the  fVeft  Indies  with  convoy 
^  i^i  £ntfand  9lhA  arrives^^'  At  the  head  of  the  fubfcriptioiiB 

53  is 
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C    H    A    P.    if  the  following  declaration,  v/tT.  an jhip^f nighty  and  goods^voar* 
y^^^^y^m^^    ranted  free  of  particular  average.     This  (hip,  with  her  cargoy 

was  a  Dutch  prize  taken  by  a  privateer  of  Tortola^  and  was 
there  condemned  ;  during  the  whole  of  her  flay  at  Tortola^ 
(four  or  five  months)  flic  was  never  unloaded.  On  the  firJI 
of  Augujl  the  whole  fleet  of  merchantmen  got  under  way,  un- 
der  the  convoy  of  the  Cyclops^  i!tc.  but  not  being  able  to  get 
clear  of  the  iflands  that  day,  they  call  anchor  during  the 
night,  and  the  next  day  got  clear  of  the  iflands.  Aly)ut  lo 
o'clock  on  the  2d  of  Auguji^  feveral  fqualls  of  wind  arofcj 
which  occafianed  the  fliip  to  ftrain  and  make  water  fo  fiift, 
that  the  crew  were  obliged  to  work  both  pumps;  aiidiOB 
the  third,  the  captain  made  a  fignal  of  diftrefs :  in  confe- 
quence  of  which,  flie  was  obliged  to  return  to  Tortopi^  otder 
r  x6q  1  proteAion  of  one  of  his  majefly's  fliips.  The  captain  made 
his  proteft,  and  a  furvey  was  had,  by  which  the  fliip  was  de- 
clared unable  to  proceed  to  fea  with  her  cargo*  and  that  (he 
could  not  be  repaired  in  any  of  the  EngJi/h  iflands  in  the  Wejl 
Indies :  and  that  many  of  the  fugars  in  the  bilge  and  lower 
tier  were  waflied  out,  and  feveral  of  the  cafl(s  broke  and  in 
bad  order.  The  (hip  and  the  whole  of  the  cargo  were  Ibid 
^accordingly  at  Tortota.  Th^  aflured  claim  a  total  lofs  of  ftiipi 
cargo,  and  freight,  which  tlie  jury  thought  right,  and  found 
accordingly.  A  motion  was  made  for  a  ^ew  Triali  whicb 
,ppon  full  confider^tion  was  refufed, 

Lord  Mansfield^  after  flating  the  evidence,  an4  that  his  pre- 
judices at  the  trial  were  in  favour  of  the  underwriters,  pro- 
ceeded thus :  ^*  but  notwithftanding  this  inclination  of  my  opi-* 
liion,  upon  full  confideration  we  think  the  jury  Iiave  done 
right,  if  by  a  peril  infured  the  voyage  is  loft,  it  is  a  total 
lofs;  otherwife  not.  In  this  cafe  the  (bip  has  an  irreparable 
hurt  within  the  policy ;  this  drives  her  back  to  Torfola^  and 
there  is  no  (hip  to  be  had  there^  which  could  take  the  whole 
cargo  on  board.  There  were  only  two  fl)ips  at  7>rif«fa,  and 
both  could  not  take  in  the  cargo.  To  fliew  how  cpropletely 
the  voyage  was  lofl,  and  that  no  (hip  could  be  got,  the  a(rured 
have  not  been  able  to  fend  that  part  of  the  goods,  which  they 
purchafi^d,  forward  to  Londom*    It  is  admitted  there  was*a 

total 
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total  loTs  on .  At  freight,  bccauie  the  (hip  could  pot  perform  C  B    a   p.  ; 

the  foyage.     The  fame  argument  applies   to  the  {hip  and 

targo.    It  is  a  contra£l  of  indemnity ;  and  the  infurance  is 

that  the  flrip  fliall  come  to  Lontion,     Upon  turning  it  in  every 

view,  we  are  of  opinion  that  the  voyage  was  totally  loft,  and 

that  is  the  ground  of  our  determination,"    The  rule  was  dif- 

charged. 

From  what  was  faid  in  a  form^  chapter,  and  from  the  ch.4  p.  (9. 
cafes  jufi  recited,  it  will  appear,  that  in  wager  policies,  it  was 
ufnal  to  fet  up  a  total  lofs  between  third  perfons,  for  the  pur* 
pofe  of  their  wager,  though  in  hSt  the  (hip  was  fafe,  and  re- 
fiored  to  the  owner.  But  in  fome  of  the{e  cafes,  the  lofs  was 
held  not  to  be  total ;  and  as  in  moft  of  them  general  verdi£U 
were  given,  and  no  report  of  the  judge's  diredion  is  to  be 
found,  it  is  now  impoflible  to  determine  upon  what  grounds  f  170  1 
tbedecifions  turned.  As  has  been  truly  faid,  however,  thefe 
^aeftions  never  can  arife  again,  becaufe  they  originated  from 
wager  policies,  which  are  now  prohibited  by  law.  But  as 
the  cafe  of  Ptfk  v.  FitT^erald  was  one  of  thofe,  in  which  the 
majority  of  the  judges,  and  the  Houfe  of  Lprds  held,  that 
though  the  fhip  might  be  deemed  loft  for  a  time ;  yet  as  ffae 
was  afterwards  recovered,  the  event  of  a  total  lofs  had  not 
finally  happened,  according  to  the  confirufiion  of  the  wager  ; 
and  as  it  bat  frequently  occurred  in  the  courfe  of  our  en* 
quiries,  it  may  be  proper  to  give  a  (hort  account  of  it  in  this 
place. 

It  was  ao  zGbon  on  a  policy  of  infurance  on  the  (hip  Good^  Fitzs^raid  ▼. 
feUm  priVateer,  at  and  from  Jamaica^  to  any  ports  and  places  ^^B^own's  Part. 
where  and  wbatfoever,  at  fea  or  ftiore,  a  cruifingfrom  place  to  Cafes,  131. 
place,  for  and  during  the  term  and  fpace  of  four  calendar 
moothi ;  the  fliip  was  valued  at  1 000  /.  without  further  account^ 
and  free  from  average.  The  defendant  in  1744*  had  fubfcribed 
100/.  and  the  plaintiff  declared  for  a  total  lofs  of  the  voyage 
by  a  mutiny  of  the  men. 

The  cauGs  came  on  to  be  tried  at  GuiUhaU  before  the  Lord 
Chief  Juftice  />#»  when  a  fpecial  verdiQ  was  found,  flating, 

s  4  That 
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That  the  defendant  bad  fabfcribed  tbepolicy,  ftated  inth 
declaration  :    that   the  Goddfelitw  was  an  Englifl^  prmteex^ 
duly  commiffioned ;   was  fafe  at  Jamaica  on   the  i4Jih  of 
Jung  i'j44y  and  failed  from  thence  the  fame  day!  that  on 
the  loth  of  yufy  1744,  (he  took  a  Frmck  prixe  of  the  falue 
of  49200/.  fterUng  :  that  afterwards  the  faid  (hip  was  baHog 
on  her  cruife^  for  a  port  or  place  called  the  Rivfr  of  D^s^  to 
fetch  water )  and  while  (he  was  fo  failing  towards  the  Rher 
.ff  Dogs^  and  within  the  four  mguitha  mftotioned  in  tbepo* 
Ilcy^  the  crew  mutinied  againft  the  captain  and  bis  omcersi 
.and  by  force  carried  the  faid  ihip  againft  the  will  of  the  cap« 
tain  and  officersi  who  could  not  refill,  to  Januuca :  and  b&- 
.fore  her  arrival  there^  caufeleisly^  againft  the  confent  of  the 
faid  captain,  feized  the  bpat,  fire-anaS)  and  outiaflesi  carried 
^  the  lame,  and  deferted  the  private«sr«  by  wbtoh  the  voy* 
age  and  cruize  were  totally  prevented  and  loft  for  the  re* 
siainder  of  the  foyr  months :  that  (he  (hip  arrived  ^Jamaim 
(^  17 1  ]     .and  was  there  in  good  fafety  at  and  after  the  A^d  of  the  four 
months ;  .but  was  prevented  by  the  mutiny  and  defertion,  from 
•further  purfulng  her  cruife :  that  the  perfon  infured  had  iniqp 
reft  in  the  Aip  to  the  amount  of  the  fum  infured* 

This  cafe  was  argued  in  the  Iting^s  Behobt  and  jodgtfeeiit 

(Was  given  for  the  plaintiff*     Upon  a  writ  of  .error,  the  ,Couit 

of  Exchequer  Chamber  .unanimoofly  reverfed  diat  jac^ment* 

The  Houfe  of  Lords  aiterwards  confirmed  the  judgment  of  le- 

verfal,  beihg  of  opinion^  with  the  majority  of  the  judges,  that 

-    the  infurer,  being»  by  the  terms  of  the  policy,  free  from  all 

average,  the  plaintiff  could  not  be  entitled  to  recover  but  in 

cafe  of  a  total  iofs )  and  the  (hip  being  found,  by  the  fpec;^al  vcr« 

did,  to  be  in  good  fafety,  at  her  proper  port,  atand  after  the 

<end  of  the  four  months^  for  which  the  infurance  was  made,  tfaeis 

x:ould  be  no  Iofs.     The  counfel  for  the  plaintiff,  citied  many 

Vidf  artf^  t.Ar    cafcS)  in  which  the  plaintiffs  had  judgtp^nt  for  a  total  lois,  aU 

p»  73.  %  Burr,     though  the  (hips  remained  in  being ;  mod  of  whicbhave  alreadjf 

been  referred  to  in  the  chapter  upon.captUre.    But  thofis  cafes 

Ivcre  abfoluteiy  denied  by  the  other  fide  ;  or^  if  admitted  at  all, 

it  was  infifled,  that  they  made  for  the  defendant.     This  cir- 

ScctvtDfioduc.  cumftange,  among  many  others^  dated,  in  tjie  introduAton  of 

tioii  tub  line.  ^*l 
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tivi  irork,  fenrcs  totifiace  Ae.grcat  ktpeAmity  which  the  «io*  C   H^A   P. 
dttnpnfiice  of  our  conrta^  in  t&attcn  of  tiiibfaiice»  hu  ^m  '_^^^^^_/ 

Ifaetncientr 

In  many  of  the  ffiantime  countries  on  the  continent  of  £«• 
f#^,  the  tiine>  within  which  the  abandonment  muft  be  made>  it 
ixoi  by  pofitive  regulation.     Thus  in  Frana^  it  b  ordained,  Ord.orLew.t4, 
ibat  all  ceflions  or  abandonments,  as  welt  as  demands'  in  virtue  u^  41^       * 
of  the  policy)  fhall  be  made  as  follows :  Infix  weeks,  for  loITet 
happening  on  the  coafts  of  the  coantty,  where  the  infurance 
wai  n»de  :  in  three  months,  in  other  provinces  of  our  king- 
dom :  in  four  months^  on  the  coaA  of  Holland^  FlanArSf-^nd 
England:  in  a  year,  in  Spairiy  ftafy^  Pofiagal^  Barbarjy  Muf-^ 
tmrfy  Norway :  and  in  two  years,  for  the  cosrfl  of  Amirica^  the 
Brafis,  Guinea^  and  other  diftant   countries.     When  thefe 
terais  are  elapfed,  the  demands  of  the  afliired  (hall  not  aftcr<> 
-wudk  be  admiittd»    In  caCes  of  detention,  the  fame  ordinance 
provides,  that  the  abandonment  Oiall  not  be  made  before  fix 
months,  if  it  happen  in  Europe  or  Barbary*     If  in  a  more     f  17a   J 
diJbnt  country,  in  a  year  ^  t)q^h  to  coniiDence  from  Uieday  of 
the  notifying  this  Retention  to  the  iafurecs.     A  fimilar  regu-  Art.  49. 
lation  to  that  laft  mentioqed  it  to  be  feund  in  the  ordinances  «  Mag.  4x6* 
olBiUoa. 

lo  the  law  of  SinghndiStl  lately  we  had  no  limitation  of  tunc» 
With  refpefl  to  alpA(jk>nment,  at  leaft  that  I  was  able  to  find : 
•andlb^lieve  tb^  none  dich  extfled.  But  from  what  has  beea 
fiidin  the  prejceding  part  of  this  diapter,  it  would  appear,  that 
tbe  ipiiined  has  a  right  to  call  upon  the  underwriter  for  a  total 
Jo(|,  9nd  of  couf  b  to  abandon,  asibon  as  he  hears  of  fuch  4, 
calamity  having  happened,  his  claim  to  an  indemnity  not  Jm* 
ing  at  all  fufpended  by  the  chance  of  a  future  recovery  of  part 
^  tbe  property  loft :  .  becaufe,  by  the  abandonment,  ihat 
cbaoce  devolves  upon  ihe  underwriter,  by  which  means  the 
iotention  of  the  conurafliog  parties  is  fully  anfwercd,  and 
■^mplete  juftice  is  done. 

InaoKxIejro  decilbn  it  has  been  held  by  the  court  otKin/s  Mireheiw.lUict 
inub^  that  a&  ibon  as  .the  inAfitad  receive  accounts  of  fuch  j|  <    ^™    * 

lofs 
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p.  Job  at'  entitles  them  to  abaadon,  they  imifty  in  die  firft  inftaocc, 
makect&eir  elefiion  whrtber  they  will  abandon  or  not :  and  if 
they  abandon,  they  muft  give  the  underwriters  notice  in  area- 
fonable  time,  otherwife  they  waive  their  right  to  abandon,  and 
cam  nev^  afterwaids  recover  for  a  total  (ofs*  This  detefod- 
oation  was  certainly  equitable  and  juil ;  for  otherwife  it  W4S 
impofliblc  to  fay,  at  what  time  the  r^Qponfibility  of  the  uodei^ 
writer  was  to  end,  they  would  be  li^dile  to  be  called  upon  to 
contribute  at  any  indefinite  period,  and  a  grearl  deal  of  uncer* 
tainty  would  be  introduced  into  this  fyftem.of  Uw« 

In  a  flill  more  recent  cafe,  the  doSrine  laid  down  by  the 
court  in  MitcheU  v.  Edie^  as  to  the  obligation  upon  theafilired 
to  make  his  elefiion,  whether  he  will  abandpn  or  not,  wi^ 
adopted  and  confirmed. 

Aihrood  v.  Cafe  on  a  policy  of  affurance  on  linen  on  board  the  AmfU- 

kill  Sittings  in    ^^^^^  ^^  ^^'^  "^°^  London  to  Jamaica. 

K  R.  after  Mi- 
cbaclmaSy  1795. 

The  Amphitriu  was  taken  by  a  French  privateer  within  a  few 
leagues  of  yamalca^  Part  of  the  property  infured  was  pltin* 
dered  and  taken  out  of  the  (hip.  The  captain,  boatfwain,  and 
all  but  feven  men,  were  taken  out  of  her :  a  fortnight  after 
ihe  was  captured,  as  the  captors  were  making  their  way  to 
America  \  the  (hip  with,  the  remainder  of  her  cargo  was  re- 
taken by  an  Englt/bfrigsie^  and  taken  under  a  prize  roafler  to 
Antigua*  The  (hip  and  cargo  were  both  fold  under  a  decrw 
of  the  Vice  Admiralty  Court  of  Aritiguay  by  a  prize  agent, 
who  received  the  proceeds,  and  was  to  pay  them  over  to  the 
'Concerned,  upon  payment  of  one  eighth  falvage  purfuant  to 
•the  laft  prize  a£t. 

The  capture  aiid  recapture  were  entered  at  U^d-s^  on  the 
15th  of  February  1795 ;  but  it  was  not  known  where  the  fliip 
was  carried  till  the  30th  of  Marcb^  when  a  letter  was  received 
at  Lloyd's^  addreffed  to  the  owners  and  freighters  and  under- 
writers on  (hip  Amphitriti  and  cargo,  from  the  judge  of  tbc 
Vice  Admirahy  Court  of  Antigua^  informing  them  of  the  ar- 
rival and  falc  of  (hip  and  cargo  under  a  decree  of  tbc  court, 

and 
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id  defiring  to  have  fome  agent  appointod  to  remit  tbe  pro-*  C   H    A   P. 

ceeds  to  England.     Powers  of  attorney  were  feot  out  in  A^    \j0^^t^^? 

by  the  afliircd  for  this  purpofe ;  and  the  proceeds  were  defired 

to  be  femirted  to  the  banking^houfeof  ifm/V^,  Fofne^  and  Smithy 

one  of  which  gjentkmen  was  agent  to  the  affured*    The  de- 

fcwlani  was  acquainted  in  April  of  the  lofs,  but  no  abandon-* 

nent  was  proved  to  have  been  made  till  Augufi^  near  four 

months  after  Mr.  Payne^  who  was  the  platotiff^  agents  bad  fent 

out  the  power  of  attorney.     On  the  part  of  the  plaintiff,  it 

•was  contended  that,  admitting  there  was  no  abandonment,  in 

this  cafe  the  property  having  been  abiblutcly  fold  and  converted 

into  money,  before  the  parties  kn^w  where  the  (hip  was  taken 

ko,  the  I0&  was  abfolutely  total  in  its  nature ;  and  therefore 

ihere  was  no  occaiion  for  an  abandonment. 

Lord  Kenycn^  though  he  did  not  give  any  decided  opinion 
open  this  point,  inclined  to  think,  <^that  an  abandonment  was 
AecelTary  ;  and  that  the  cafe  was  the  fame  as  if  the  property 
had  remained  mfpecie  at  Antigua^  and  had  not  been  fold  (a). 
•That  the  aflured  is  not  bound  to  abandon  in  any  cafe ;  and 
might,  in  cafe  the  fales  had  been  very  advantageous,  have 
taken  the  benefit  of  them  in  the  fame  manner  as  they  might 
fcave  retained  this  property,  if  it  had  remained  in  fpecie.  Bui 
the  affured  muji  fn^h  his  €leQionJpe9dUy^  whtthir  hi  vnU  abandon 
nr  notf  and  put  the  underwriter  into  ajituation  t9  do  all  that  is 
Mtceffaryfor  the  prefervation  of  the  property^  whether  fold  or  un* 
Jdd.  He  cannot  lie  by  and  treat  the  Ufs  as  an  average  lofs^  and 
toie  meafuresfor  the  recovery  of  it^  without  communicating  that 
foQ  to  the  underwriters^  and  letting  them  know  that  the  property 
is  abandoned  to  them," 

Verdi£l  for  plaintiff,  fubjed  to  an  account  as  for  an  average 
log. 

But  if  the  infured|  hearing  that  his  (hip  is  mucll  difabled  Da  Cofta  v. 
and  has  put  into  port  to  repair,  exprefs  his  defire  to  the  under-  f  ^^S;  ^j^ 

(a)  In  the  cafe  of  Hodgfon  and  another  v.  BlackiAon,  Sittings  after  HU, 
'^vm,  38  Geo.  III.  in  the  King's  B«ncb,  it  was  held,  that  a  notiee  of  aban- 
^muiient  was  oeceffary,  though  the  fliip  and  cargo  had  ((Cca  iiold  and  converted 
MUo  moiify  when  the  notice  of  the  lofi  was  motived. 

writers 
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CHAP,  writers  to  abandon)  and  be  difiiiaded  from  it  by  thenii  ari 

IX  • 

they  order  the  repsurs  to  be  made ;  they  are  liable  to  tin 

owner  for  all  the  fubfequent  damage  occafioned  by  that  re<* 

fufal,  thoi^h  it  flioidd  amount  to  the  whole  fum  infured.  Bo* 

cauHe  the  feafon  why  notice  of  abandonment  is  deemed  nt* 

ceflary,  is  to  prevent  furprize  or  fraud  upon  the  underwriter: 

but  in  the  cafe  put»  they  have,  by  their  own  aB,  fuperfeM 

the  neceffity  of  notice. 

'  We  have  thus  taken  a  view,  in  this  and  the  eight  preceding 
chapters,  of  the  nature  of  that  infbrument  by  which  the  con* 
tra£l  of  infurance  is  efie£led ;  and  of  the  different  modes,  by 
which  it  may  be  conftrued :  we  have  treated  of  the  variaos 
lofles,  to  which  the  underwriter  fubjeds  htmfeif  by  that  eon- 
trad  ;  we  have  (hewn,  when  the  lofles  are  to  be  confidered  as 
])artta],  when  as  total ;  and  in  what  cafes,  and  under  whatcir- 
cumftances,  the  infured  fhall  be  allowed  to  abandon  to  the  un- 
derwriter. The  coturfe  of  our  enquiry  now  naturally  kads^ 
•to  obferve,  in  what  itiflances  the  infurer  is  difchai^ed  from 
«ny  refponfibtlity ;  either  on  account  of  the  contraQ  bang 
Void,  from  its  commencement,  .by  reafon  of  fome  radical  (fe- 
fd£k  ;  or  becaufe  the  infured  has  failed  to  perform  fome  ff 
thofe  concEtions,  neceifary  to  be  fulfilled  on  his  part,  before 
be  can  call  upon  the  infurer  iot  an  indemnity. 


'( 
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Of  Fraud  in  Policies* 

IN  treating  of  thdfe  caufes,  which  m^ke  policies  void  fronn  chap. 
the  beginning,  or  in  other  wor(b  which  abfolttteljr  annul  ^' 

tbe  contraQ,  it  will  be  proper  in  the  firft  place  to  cortfider,  how 
fir  it  will  be  affeded  by  any  degree  of  fniudr     In  every  cot»» 
trad  between  man  and  man,  openneft  and  fincerity  are  indif*    - 
ptnfatdy  neceflaxy  to  give  it  its  doe  operation ;  becai>re,  fraod- 
attd  ctmning  once  introduced,  fufpicion  (bon  follows,  and  all 
confidence  and  good  faith  are  at  an  end.     No  contrafi  can  bo 
good,  onlefs  it  be  equal ;  that  is,  neither  fide  muft  have  an  ad* 
vantage  by  any  nfeans,  of  which  tfa^  other  k  not  aware^     This 
being  admitted  of  contrada  in  general^  it  holds  with  double 
fbrceio  tHofe  of  infurance ;  becaufe  the  underwriter  computea* 
hii  rifle  entirely  from  the  account  given* by  the  perfoa  infured, 
andt^erafore  it  is  aMbluttly  necetfary  to  the juAice  and  validity 
cf  the  cdntrad,  that  thift  ac<:ount  be  exa&  and  complete.  Ac-  2  Bixck.  Com. 
cordingly  the  learned  judgecof  our  courtaof  law,  feeling  that  f^^\f]l^'{i^t. 
the  very  eflence  of  ittfaranca  confifta  in  a  riirid  attention  to  c.u.f.  13.  Puf. 

...  ,°  fendorif  de  juce 

tbe  ^reft  good'ntthi  and  the  ftnaelr  integrity,  have  conftantly  nat.  1 5.  c.  9. 
held  that  it*  is  vacafi«l'diri  anhulled  by  any  th^  le^A  Oiadow  of  a^ikfqucft^^^^ 
fiaud'or  uiidbe  concealment.  pJ'\'  i*  t ""'  *^  * 

f.  38. .  f  Klack. 

Afttfrwfait'HasBCttiraid.itwiIlhaidlybencceffarytoifl^^^  ^^09:^^""'' 
tioD^  that  both  partiei,  the  infurer  and  infuitd,  ai«  equally' 
bound  to  dtfclofe  ctncarafbmcea  that-  ztb  within  their  kno#^' 
ledge;  and  therefore  if  the  tnfurer,  at  the  time  he  underwrites, 
cttA  be  jfK99ed  to.  ha\*ie  known  tfaait  the  Oiip'  was  fafe  arrived, 
the  cotitraa/  vfilV  bt  equally  void,  as  if  the  infured  had'con^^' 
oMhd  from  bilif>  Came  accident^  which  had  befoUdii  the  (hip. 

In  peruling  the  numerous  cafes  and  decifions,  which,  I  am 
fiffry  to  fey^  ar«  to  i)e'fdBnd  in  our  bdoks  undi»-  tbfrhe(ld,Mt 
MoiMlitQ  mc^  that  Atff  wtre  li&bte  txna  threefeM^diVfri«)ii  v 

ift^Tbe 
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c  H/  A  K  4itioiroftfaetbiii^infaf€d:  be6aufetli»pblptifftebxtdDmt 
^'  tral  pr<»perty«  and  tbU  wb$  not  ncutiil  pfofocty. 

From  the  preceding  1^,  we  iqajr  coIIe£t  this  priac^ 
that  a  faife  aflcrtion  in  a  policy  will  vitiate  the  contrafi; 
«vett'  thoi^  cbe  IdTs  happen  m  a  mode  not  aftficd  bf  Ait 

Anoth^  obfervation  is  (oggefted  by  the  peru&l  of  tbc  ab 
ol  Wotimtr  and  Muihuun  Iturofe  upon  a  warranty ;  andtha 
learned  judges  declared,  that  the  warranty  being 'blfey  tbar 
was  no  contra£l«  Now,  as  we  (hall  fee,  when  wc  come  to  the 
ctiapter  on  warranties^  the  general  nde  with  refpe£l  to  thunis 
this,  that  the  noncompJiance  with  them  does  not  Tscaic  tU 
contra^  from  the  beginning ;  but  it  amounts  to  much  the  Dune 
tbingy  nanjely,  that  the  iofured,  not  haviqg  complied. wjtb 
thofe  conditions,  which  he  had  taken  Qpoa  hkablf  k>p»rfolB%ii 
cannot  recover  agaioft  the  underwriter*  .  i 

But  the  followingtanfwer  ia  fubmitted,  which,  if  allovfcdii 
will  reconcile  any  feemidgdifference,  that  arifea  in  the cafci*] 
upon  the  fubjed.  Whcirevtr  a  man  warrants  a  thing  tok| 
tru6,  itrhkh,  ait  the  time  he  does  fo,  he  mtift  unafoidsb^l 
know  to  b^  fal&i  it  coriies  under  the.  aUigaltB  fi^.^JoL^ 
cbntrafi  is  voidj  as  in  the  cafis*  juft  reported^  Bitt*  if  b^^ 
rkit  or  undertake  that  a-  certain  thing  Ihail  be  done^-  fiirJi 
flncertUat  the  fliipibaH  fail  with  convoy,  oroti'a  paj 
day;  thefe  beings  dreatMances^  itiateriaiiy  vatyid^  the 
the  underwriter  fliall  not  be  ve^fibld  for'  a  lofs;  if  they 
not  complieidwith^  but'tber  contrad  is  not  void  ftntt  tbe' 
giOning;  n^r  dote  the  inflired  ineur  any  mora)  gulU  ( 
they  do  not  de^ndferitirely*  for  their  performance 'upon 
Will -of  the  peribn^infmed,  nor  coiild  they  be  within  biskniM^ 
)e^ge,:at'tbB'tiine  be  entered 'itfto  the  concradi 

A  fliort  time  after  the  cafe  of  fVoobmr  againft  Mmlman  \aA 
keen  decided,  anothBrveiyfhnilar'CKfe  fSm^/Qttaft  GuUUI 
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It  was  ao  afiion  on  a  policy  of  infurancc  on  goods  laden  on  Cf  H    A    F. 
IxKinl  fuch  a  Ihip,  warranted  a  Portuguese,  The  infurance  was  y^^^^J-^_^ 
made  during  the  French  war,  when  the  premium  would  have  Fftrqandei  v.  i># 
been  much  higher  on  an  EngUJh  fliip.    The  plaintiff  gave  par-  after  Hi!.  4G.  3. 
tial  evidence  of  her  being  a  Portugueze ;   and  that  (he  was 
oUiged,  on  account  of^rils  of  the  Tea,  to  put  inte  a  French     [  17^  3 
port,  by  which  the  cargo  was  fpoiied.     This  was  admitted 
by  the  defendant,  who  contended  that  during  her  flay  at  the 
Fm<h  port,  flie  was  libelled,  and  condemned  as  not  being 
Portugueze:  and  that  although  the  goods  were  loft  by  a  dif- 
ferent peril,  yet  in  faft  the  fliip  was  not  Portuguezey  (being 
infared  as  fuch),  and  that  this  vitiated  the  policy  ab  initid — 
ind  this  was  agreed  to  be  law.     In  order  to  prove  that  (he 
wai  not  Portugueze^  the  defendant  produced  the  fentence  of 
condemnation,  and  the  confirmation  thereof  in  the  courts  of 
[    France  \  ,and  an  ahfwer  of  the  prefent  plaintiff  in  the  court 
of  Chancery  here,  by  which  it  was  admitted,  that  the  (hip 
was  condemned  as  not  being,  or  under  pretence  of  not  being, 
Ptrtuguezi. 

Lonl  Mansfield, — •*  As  the  fentence  is  always  general 
(wtthoat  exprefling  the  rcafon  of  the  condemnation)  attefled 
copies  of  the  libel  ought  in  ftriSnefs  to  have  been  produced, 
to  fliew  upon  what  ground  the  ihip  was  libelled  againfl.  But 
nthe  plaintiff  has  by  his  anfwer  in  Chancery  admitted  that 
flie  was  condemned,  as  not  being  Portugueze ;  when  added  to 
the  expreffton  ufed  in  the  fentence  of  confirmation,  that  the 
f^was  condemned  in  the  court  of  prizes^  there  is  fuflBcient 
widencc  for  us  to  proceed  upon."  The  defendant,  the  under- 
writer, had  a  verdi£l. 

Tbe  fecond  fpecies  of  fraud,  which  affcQs  infurances,  rs 
the  concealment  of  circumflances^  known  only  to  one  of  th« 
panics  entering  into  the  contraft.  Upon  this  head,  the  princi- 
p)«  of  law  are  perfeflly  clear,  free  from  doubt  or  pofTibility 
of  error.  Concealment  of  circumftances  vitiates  all  contrafls, 
0|ton  the  principles  •f  natural  law.  Infurance  is  a  contraa  46^^.""^*^'  ^' 
of  fpeculatbn.  The  faSs,  upon  which  the  ri/k  is  t6  be  com-^ 
P«ed,  lie,  for  the  mvft  part,  within  the  knowledge  of  the  in- 

T  fured 
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fared  only.    The  underwriter  mull  thencfore  rely  upon  Itim 
For  all  neceflary  information  ;  and  muHtruQ  to  bini^  ih«c  bt 
s  Black.  Rep.     ^H  conceal  nothing,  fa  as  to  make  him  fovai  a^  wrong  fiflr<« 

tnate*  If  a  miflake  happen^  without  any  fraudulent  inten* 
tion,  ftill  the  contrafl  is  annulled,  becaule  the  rifle  is  not  ^tbe 
fame  which  the  underwriter  intended.  Good  failh  fodrali 
either  party,  by  concealing  what  he  privately  knows^  to  dmr 
the  other  into  a  bargain^  from  his  ignorance  of  that  fad^  and 
his  belief  of  the  contrary. 

t  179  ]  Thcfe  principles  have  been  uniformly  fupported  by  a  va- 

riety of  decifions. 

■ 

DftCoftavScan.      ^^^  having  a  doubtful  account  of  b](  (hip,  that  was  at  t(% 
^^^^*  is  ^oM^^*^'  namely,  that  a  Ihip,  defcribcd  like  his,  was  takcn^  infuicd  her, 

ry,  2  P.  Will. 

1 70.  without  giving  any  notice  to  the  in  furers  of  what  he  b^  btard 

either  as  to  the  hazard,  or  the  circumflancca, -which  migbt  itt* 
duce  him  to  believe  that  his  (hip  was. in  great  daoger,.if  not 

afiually  loft.  The  infurers  bring  a  bill  for  an  inj>ixiAion,  and 
to  be  relieved  againft  the  infurance  a3  frauduleaw 

Lord  Chancellor  MauIesJUld. — ^^  The  infured  has  not  dealt 
fabrly  with  th?  infurers  in  this  cafe ;  he  ought  t^  have  difclofcd 
to  them  what  intelligence  he  had  of  the  (hip's  being  ia  dangV* 
and  which  might  induce  him,  at  leaft,  to  fear  that  it  Iras  toll, 
though  he  had  no  certain  account  of  it.  For  if  this  cifeURl- 
^ftance  had  been  difcovered,  it  is  impofTible  to.  think,  that  the 
infarers  would  have  infured  the  fliip  at  Co  fteall  a  premium  at 
they  have  done  ;  but  either  wotdd  not  have  infured  at  a)l»  or 
would  Have  infifted  on  a  larger  premium,  fo  that  the  conceil'* 
ment  of  this  intelligence  is  a  fraud/'  Whereapon  the  policy 
was  decreed  to  be  delivered  up  with  cofls,  but  the  premium  10 
be  paid  back,  and  allowed  out  of  the  cofts*  . 

Seaman  v.  Fon-        ^"  another  cafc  it  appeared,  that  on  the  25th  olAugufe.  l^Ot 
ncrcau,  2  Stra.    ^^  defendant  underwrote  a  policy  from  Carolina  to  HdUmd. 

It  came  out  in  evidence,  that  the  agent  for  che^laintilF-haiii  on 
the  23d  of  Au^ujt  (two  days  before  the  policy  was  eSs3ed}, 
recewed  a  letter-  from  Qn^Sy  dated  the  ai&  oijIugMfi^ 

10.1 
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m  lit  n  iiid  t  ^  On  the  1 2th  of  c{iis  incmib,  I  was  in  company  O  H   A   P. 

^  with  Uane  (hip  l>r?ty  (the  &ip  in-quciliori) ;  at  tweJveat  night 

^^'bft/iight  of  insvaihajtonfie  ;  the  caprain  fpo^keco  me  the  day 

**:ix£otc  that  bd  wa&  Icftky,  and  t^  next  day  we  had  s^  hard 

••.gaic;^.    The  (hipv -however)  cofuinued  her  voyage  till  .the 

If^cli  ^lAugujfi^  when  flie  was  token  by  the  Spaniards ;  and 

fhvtb  wa^Tio  pretence  of  iny  knowlcrdgeof  ttie  a£luai  lofi  at 

Vitt  thne  <»!'  the  tHfiMratice^  but  it  was  raade  in  confequence  of 

a  letter  received  that  day  from  the  plaintiff  abroad^  dated  the 

27ih  June  before. 

Lotd  Chief  Jiiftice  Lee  declared^  **  that  as  thefeare  contrads      [  180  J 
Upon  chance,  each  pany  ought  to  know  all  the  circumflances^ 
Afld  heitiaught  it  not  mafterialy  that  theiois  was  not  fuch  an 
K^fit  H'the  letttM-  itnported ;  (or  thofe  things  a^  to  be  confideied 
IB  the  fttuatitxi  of  them  at  the  time  of  the  coiitra3»  and  not  to  x 

b^  jw^d  of  by  fubfeqiient  events.  He  there(ore  thought  it  a 
flrongcafe  for  the  defendant."  The  jury  found  accordingly. 

In  an  afiion  on  a  policy  of  ihfurance,  the  cafe  was,  tliat  the  Horf$!bn  v.  Ri- 
Diip  was  infured  at  and  from  Genoa^  liable  to  average;  her  load-  i^^p^  ^^j^ 
Ing  cohflAtng  of  pot-^fh,  verdigreafe,   cotton^   and  other 
'perifhable  commodities.     This  loading  was  put  on  board  oi 
L^horn  the  icith  of  Augujl^  and  the  vetfel  had  lain  at  Genoa 
above  five  months,  being  originally  bound  for  Dublin  j  but 
)KXv»g  her  convoy,  (he  put  into  Genoa  the  1 3th  of  Augiift^  and 
%^re  till  The  5fh  of  J^nttaryy  when  (he  (ailed.     And  the 
.mfdrancewas  made  the  aoth  of  Januarys  at  which  time 
tbcfecircumftances  were  known  to  the  a(rured,  but  not  com* 
imiiiicated  to  the  underwriter.  A  few  days  after  (he  put  to  fea, 
•fte  war  (hatteced  by  a  (lorm,  and  the  cargo  confiderably  da- 
'luiged.    The  jury  found  a  verdifl  for  the  plaintiff;  and  a 
new  trial  was  moved  for  on  this  ground,  that  the  policy  was   .  ' 
bad  ah  initivy  for  warn  of  a  due  difclofure  of  the  circum* 

'• 'lord  jkfiui^iS/*-*^^*  The  quedion  is,  whether  here  was  a 
iafficttnt  difclofure ;  that  is^  whether  the  fa£t  concealed  was 
bitifiid  40  the  lift  ran.    This  is  a  matter  of  fa^l  1  and  if  ma« 

T  a  terial, 
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c  HA  p.  terial»  the  confequcnce  is  matter  of  law,  that  the  policy  b  bad. 
Now  who  can  fay,  that  no  ri£k  was  run,  during  tlie  £vt 
months  flay  ^t  Genoay  or  no  damage  happened  in  that  peiiod } 
The  policy  is  founded  on  mifreprefentation  :  the  (hip  is  in« 
fured  *<  at  and  from  Ggnoa  to  Dublin ;  the  adventure  to  begin 
•*  from  the  loading,  to  equip  for  tHis  voyage."  This  plainly 
implies,  that  Genoa  was  the  port  of  loading :  and  at  the  trial, 
all  the  witnefles  faid,  that  by  ufage,  it  was  material  to  acquaint 
the  underwriter,  whether  the  infurance  was  to  be  at  the  com- 
mencement or  in  the  middle  of  a  voyage. 

Mr.  Jaftice  ffllmot, — "  The  fa£ldifcIofed  by  this' policy  is 
not  true,  that  Genoa  is  the  loading  port ;  for  fo  it  mull  be  un- 
derilood.  In  fueh  cafes  I  will  not  fpeculate  upon  the  materi- 
[  i8i  3  ality,  or  immateriality  of  the  fad.  Not  but  that  I  think,  the 
length  of  the  ftay  at  Genoa^  is  very  material,  ia  cafe  of  fuch 
periQiable  commodities.** 

Mr.  Jufticc  2fl//x. — ^**  The  concealment  of  material  clrcum- 
ftances  vitiates  all  conuaSs,  upon  the  principles  of  natural 
law.  A  man,  if  kept  ignorant  of  any  material  ingredieot, 
may  fafely  fay,  it  is  not  his  contra£l.  And  I  think  this  fa3 
material,  for  the  reafons  before  given."  A  new  trial  was 
accordingly  granted. 

The  doQrine,  fo  accurately  laid  down  in  the  preceding 
cafes,  has  fince  been  the  principle,  on  which  feveral  verdifis 
have  been  given,  in  caufes  of  this  nature ;  a  few  of  which  it 
will  be  proper  to  mention. 

Ratciifie  and  ^"  aQioix-was  brought  on  a  policy  of  afluraitce  on  goodSf 

another  v.Shooi-  q^  board  the  Matty  and  Betty^  at  and  from  the  coaft  oi  Africa^ 

bred,  Sirt.  ac  .  ,  ,  ,         _, 

Guild,  after         to  her  laft  difcharging  port  in   the  Britijh  Wefi  Indies.    The 
Tnn.  17S0.        objedlion  made  to  paying  the  lofs  was,  that  there  had  been 

a  material  concealment,  or  mifreprefentation  of  the  true  ftate 
or  fituation  of  the  (hip  and  voyage  at  the  time  of  under- 
writing the  policy.  The  {hip  had  been  ffint  out  to  trade  on  the 
coaft  of  Africa^  with  dircdiions  to  proceed  from  thence  to  the 
Britljh  JVrJi  Indies^  and  to  flop  at  Barbadoes^  if  |be  couM 

5        '  g^^ 
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fg^^fale\  if  not,  to  proceed  to  Montego^Bay.  On  the  2d  C  ^^*  '• 
tAORoher  (he  failed  from  St.  Thomas's  on  the  coaft  of  Africa^ 
with  a  cargo  of  flaves,  and  was  taken  on  the  6th  of  Decern" 
her  following  by  an  American  privateer.  A  letter  was  re* 
ccjvod  by  a  houfe  at  Liverpool  on  the  2ift  of  February^  men- 
tloning,  that  the  (hip  was  well,  and  had  failed  from  St.  Tbo- 
ms*s  on  the  2d  of  OSiober.  This  information  was  communi-  / 
cated  ne^^t  day  to  the  plaintiffs,  who,  in  confequencc  of  it, 
wrote  the  fame  evening  to  two  different  brokers,  to  get  a 
new  infurance  on  the  (hip,  there  having  been  one  before,  and 
another  on  the  cargo,  which  laft  was  the  fubjeS  of  the  prc- 
fcnt  aflion.  In  the  inftruflions  to  the  brokers,  the  plaintifli 
fay  nothing  of  the  (hip  from  the  time  of  her  firft  failing;' 
but  to  one  of  the  brokers,  they  wrote  thus  ;  "  we  (hould  be 
"  glad,  if  you  would  get  us  600  /.  more  on  the  (hip,  as  (he 
**  is  rather  long  \  and  we  think  it  not  prudent  to  run  fo  large 
^  a  ri(k  at  fo  critical  a  time.  We  exped  to  hear  foon 
"  of  her."  It  had  afterwards  occurred,  that  the  policy  r  ^St  ] 
might  be  affefted,  if  intimation  was  not  given  of  the  letter, 
which  had  been  received.  The  broker,  therefore,  by  direc- 
tion of  the  plaintiffs,  added  to  the  inftruftions  :  •*  the  above 
"  (hip  was  on  the  coaft  the  od  of  October  ;"  but  faid  nothing 
of  her  having  failed  from  St.  Thomas,  The  policy  was  dated 
theaift  ol  March. 

Lord  Mansfield. — **  The  anfured  is  bound  to  reprefent  to  the 
undefwriter  all  the  material  circumftances  of  the  (hip  and  voy- 
age. If  he  do  not,  though  by  accident  only,  or  negleft,  the 
underwriters  are  not  liable  :  J  fortiori^  if  he  fupprefs  or  mif- 
reprefent  from  fraud.  The  queftion  is,  whether  this  be  one 
of  thofe  cafes,  which  is  affedled  by  mifreprefentation  or  con- 
cwlment?  If  the  plaintiffs  concealed  any  material  part  of  the 
information  they  received,  it  is  a  fraud  ;  and  the  infurers  are 
not  liable."  The  jury  found  for  the  defendant  agreeably  to  his 

lordfhip's  dLre£lion. 

\ 

In  another  cafe,  the  policy  was  on  the  brig  Richard  at  and  Fiiiisv.  Brutton, 
.from  Plymouth  to  BrlJioL     Several  letters  paffed  between  the  qI^I\,,  after 
plaintiff 'and  the  broker,  who  cffeflcd  the  policy,  as  to  the  ^^^"-  ^^S*. 

T  3  premium 
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C  HA  P.  premium  at  which  the  infurance  could  be  made:  atlaft,  it 
was  underwritten  at  four  guineas  per  cent.  The  broker^s  in- 
llrudlons  Rated  the  Jhip  ready  to  fail  on  the  24th  of  December, 
The  broker  reprefcntcd  to  the  under  writer,  that  the  fhip  wai 
in  port,  when  in  hGi  (he  had  failed  the  23d  of  December, 

Lord  Mansfield  faid,  "  tliat  this  was  a  materia]  concealmest 
2ind  mifreprcfeni^tion.**  The  jury,  however,  heOtated;  hi* 
lordfhip  then  laid  down  the  following  as  general  principles,-^ 
**  In  all  infiirances,lr  is  efRntial  to  the  CQntra3,that  the  aflbrcd 
Ihould  reprcfent  the  true  flaie  of  the  (hip  to  the  bcft  of  his 
knowledge.  On  that  information  the  underwriters  engage. 
Xf  he  (late  that  a$  a  fa(9,  which  he  does  not  know  to  be  true, 
but  on)y  believes  it,  it  is  the  fame  as  a  warranty.  He  is  bound 
to  tell  the  underwriters  truth.  In  the  prefent  infurance,  tlw 
only  material  point  is  this:  had  the  (Iiip  failed,  or  was  (he  ;n 
port  ?'*     Upon  this,  the  jury  found  for  the  defendant. 

But  although  the  rub  is  laid  down  thus  generally,  that  one 

of  the  contra£ling  parties  is  bound  to  conceal  nothing  from  the 

r  ^^3  ]     o^^** »  y^^  ^^  ^^  ^y  "^  means  fo  general,  as  not  to  admit  of 

I  Biacl^.  Hep.     an  exception.     ///W5/?  celare^  aliud  tacere.     There  arc  many 

^^^'  matters  as  to  which  the  infured  mav  be  innocentiv  filent.  ift, 

As  to  what  the  infurcr  knows,  however  he  came  by  that 
knowledge,  ad,  As  to  what  he  ought  to  know.  3d,  As  to 
what  leflens  the  ri{k.  An  underwriter  is  bound  to  know  po- 
litical perils,  33  to  the  (late  of  war  or  p'feace,     If  he  infore  a 

•  privateer,  he  needs  not  be  told  h^r  de(lination.     And,  as  nien 
rpafon  differently  from  the  f4me  fafls,  he  needs  not  be  told 

•  another's  conclufions  frOin  known  fafts. 

Thcfe  ideas  were  fully  entered  into,  explained,  and  iHflf- 
t/ated  in  the  argument  of  Lord  Mansfield^  in  4€livering  diQ 
opinion  of  the  court  in  Carter  v*  Boehm^ 

Carter v.BoehRi,  This  was  an  infurance  caufe  upon  a  policy,  intereft  or  iio 
itdTiiack.*  intereft,  without  benefit  of  falv^ge.  The  infurance  was  ra(iic 
H.  593.  Vide     by  the  plaintiff,  for  the  benefit  ot  his  brother,  governor  GHhi 

CartfTf    The  jury  found  4  verdiil  for  the  pls^imiff ;  upon 

wbicb 
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which a,pew*trial .was moved  for,  on  thje.graiund|t^t  circutn-  C'  H   A   P. 
lUncc!i,ba<}  ^not  been  fuHicicptly  difclofed.   Lord  Mansfield  re-' 
ported  the  evidence  given  at  the  trial  \  by  which  it  appearecj^ 
;hat  it  was  a  policy  of  infurance  for  one  year,  namely|.frota 
the  i6th  of  OSiober  1759,  to  the  i6th  O^^ber  1760,  for  the 
beoefit  of  the  governor  of  Fort  Marlborough^  George  Cartetf 
^aioft.  the  lofs  p{  For/  Marlborough^  in  the  ifland  oi.Sumatrar 
in  the  I^ajl  IndUs^  by  its  being  taken  by  a  foreign  enemy. 
The  event  happened :  the  fort  was  taken,  by  Count  UEftaigne^ 
within  the  year*   The  firft  witnefs  was  Cawth9rne^x\i^  broker, 
who  pUMlncui  tlie  roemorandum  giten  by  the  governor's  bro* 
tbe((theplaintiS')  to  him  ;  and  the  ufe  made  of  thefe  inftruC'- 
tums  was  to  (hew,  that  the  infurance  was  made  for  the  benefit 
of  governor  Carter^  and  to  infure  him  againd  the  talking  of 
the  fort  by  a  foreign  enemy.     Both  parties  had  been  long  in 
Chancery ;    and  the  depofitions,  there  made  on  both  fides, 
were  read  as  evidence  upon  tliis  trial.     It  was  obje£led  on 
behalf  of  the  defendant,  to  be  a  fraud,  by  concealment  of 
xircumilances,  which  ought  to  have  been  difclofed  \  and  par- 
ticularly the  weaknefs  of  the  fort,  and  the  probability  of  its 
being  attacked  by  the  French :  which  concealment  was  offered 
.to  be  proved  by  two  letters.     The  firft  was  a  letter  from  the 
governor,  to  his  brother  Roger  Carter^  his  trullee,  and  the     f  i!B^  1 
.plaintiff  in  this  caufe :  the  fecond  was  from  the  governor  to 
ih&  Eaji  India  Company. 

The  evidence  in  reply  to  this  objedion,  confifled  of  three 
dqK)&tion$  in  Chancery ;  feiting  forth,  that  the  governor  had 
90,ooa/,  in  effefis  ;  and  had  only  infured  10,000/. : ,  and  that 
he  was  guilty  of  no  fault  in  defending  the  fort.  The  firft  of 
thefe  depolitions,  was  captain  Tryon's^  which  proved,  th^t  thit 
was  not  a  fort  propet-,or  deCgned,  to  refift  European ^n^ifSkies ; 
but  only  cakulated  for  defence  againft  the  natives  of  the  iflapd 
of  Sumatra:  that  the  governor's  office  is  not  military,  bpt 
only  mercantile :  and  that  Fort  Marlborough  is  only  a  fub-i 
ordinate  faSory  to  Fort  St.  George.  There  was  no  evidence 
to  the  contrary  ^  and  a  fpecial  jury  found  a  verdiQ  for  the 
plaintiff. 
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c  H  A  ¥/  After  arguioent  lit  the  WkIIPoii  tlie'  mouaa  for  a  new  tm]^ 
and  time  taken  by  the  court  k»  deliberate  their  uBaotmoiis 
opix^ion  was  delivered  by 

Lord  MansJUU*'-^^^  This  is  a  motion  for  a  new  trial.  In  fiip^ 
port  o£  it,  the  counfel  for  the  defendant  contend^  that  fome 
eircumfiances  in  the  knowledge  of  governor  CkrUr^  not  bavmg 
been  mentioned  at  tbo  time  the  poKcy  was  imdervrrittcDy 
amount  to  a  concealment)  which  ought)  in  law,  fxi  avoid  the 
policy.  The  counfel  for  the  plaintiflf  infifi,  that  the  not  men* 
tionmg  thefe  particulars  does  not  amount  to  a  coocealmeotf 
which  ought^  in  law>  to  avoid  the  policy ;  either  as  a  fraudi 
or  as  varying  the  contraQ.  ifi.  It  may  be  proper  to  fay 
fouietbing  in  general  of  concealments  which  avoid  a  policy* 
odly,  To  ilate  panicularly  the  cafe  now  ynder  coniideration* 
jdly.  To  examine,  whether  the  verdifl^  which  finds  this  po* 
licy  good,  although  the  particulars  objeded  were  not  meii^ 
ttoned,  is  well  founded* 

*^  Firft,  Infurance  is  a  contrad  upon  fpeculation.  The  fpeclal 
fa£ls,  upon  which  -  the  rifle  is  to  be  computed,  lie  moil  com* 
monly  in  the  knowledge  of  the  infured  only.  The  under- 
writer trufts  to  his  ftatement,  and  proceeds  upon  confidence, 
that  he  does  not  keep  back  any  circumftances  within  his  know« 
ledge,  to  miflead  the  underwriter  into  a  belief  that  the  cir- 
.  cumilancc  does  not  exift,  and  to  induce  him  to  edimate  tho 
riik,  as  if  it  did  not  exift.  The  keeping  back  fuch  circumftancc 
is  a  fraud ;  and  therefore  the  policy  is  void.  Although  the 
r  185  ]  fupprefTion  (hould  hrippen  through  miftake,  without  any  frau- 
dulent  intention ;  yet  llill  the  underwriter  is  deceived,  and  the 
policy  is  Void  :  becaufe  the  rifk  run  is  really  different  from  the 
rifle  underilood,  and  intended  to  be  run  at  the  time  of  the 
agreement.  The  policy  would  equally  be  void  againft  tlM 
underwriter,  if  he  concealed  any  thing;  as  if.  he  infured  a  ibip 
on  her  vopge,  which  he  privately  knew  to  be  arrived :  and 
an  a£lion  would  lie  to  recover  the  premium.  The  governing 
principle  is  applicable  to  all  contrails  and  dealings. .  Goad 
faith  forbids  either  party,  by  concealing  what  he  privately 
knows,  to  draw  the  other  into  a  bargain,  from  his  ignorance  of 

that 
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tbat  bSbt^tiA  hU-believiDg  thtcmitnty.  Birt  either  party  may  €f  tf   A   PL 

beiiwoeentty  iiieiit  as  to  grounds  open  to  both,  to  exercile  ^j^  l''%_^ 

their  iudMiCDts  upon.  Jliud  eft  <€lare\  irf&irf  tacere:  neque  Cicero  deOffi- 

mm liejt  celare  quicquid reitcias  ;  Jedcumquod  tujaas^  td  tgno^  13. 

nm^  emolyminti  iutcmifi^  v^s  tos,  quorum  interfii  id/drt.  Thia 

ikfioition  of  concealment,  reftirained  to  the  efficient  motives, 

snd  piectfe  fobjefifc  of  any  contrad,  will  generally  hold  10  thakc 

ii  void,  in  favour  of  the  party  mifled  by  his  ignorance  of  the  '^ 

thing  concealed.     There  are  many  matters,  as  to  which  the 

Wufcd  may  be  innocently  filenl ;  he  needs  not  mention  vrfaat 

the  underwritef  knows,  fcientim  utrrnque  par  pares  contrabente$ 

fach.    An  underwriter  cannot  infill  that  the  policy  is  void, 

becaufe  the  infured  did  not  tell  him  what  he  afiually  knew, 

.what  way  foever  he  came  to  the  knowledge.     The  infured 

needs  not  mention  what  the  underwriter  ought  to  know ;  what 

he  takes  upon  himfelf  the  knowlege  of;  or  what  he  waives  being 

informed  of.    The  underwriter  needs  not  be  told  what  lelfens 

the  riik  agreed,  and  underflood  to  be  run  by  the  exprefs  terms 

of  the  policy.  He  needs  not  be  told  general  topics  of  fpecula- 

tion  :  as  for  infiance,  the  underwriter  is  bound  to  know  every 

caafe,.  which  may  occafion  natural  perils;  as  the  difficulty  of  the 

voyage;  the  kind  of  feafons ;  the  pcobability  of  lightnings  hur;> 

ricanes,  and  earthquakes.    He  is  bound  to  know  every  caufc 

which  may  occafion  political  perils;  from  the  rupture  of  Hates; 

from  war,  and  the  various  operations  of  war.    He  is  bound  to 

know  the  probability  of  fafety,from  the  continuance  and  returxi 

of  peace ;  from  the  imbecility  of  the  enemy,  through  the 

weaknefs  of  their  councils,  or  their  want  of  flrength.     If  an 

underwriter  infure  private  (hips  of  war,  by  fea,  and  on  fhore 

from  ports  to  ports,  and  from  places  to  places,  any  where,  he      [  186  j 

needs  not  be  told  the  fecret  enterprifes,  upon  whiph  they  are 

deftined :  b&caufe  he  khows  fome  expedition  mu ft  be  in  view : 

attd  from  the  nature  of  his  contraQ,  he  waives  the  information, 

without  being  told.    If  he  infure  for  three  years  he  needs  not 

be  c^ld  any  circumftance  to  fhew  it  may  be  over  in  two:   or, 

if  he  infur<^  a  voyage  with  liberty  of  deviation,  he  needs  not 

—  « 

be  toid  what  tenda^  to  (hew  there  wi41  bis  no  deviation.  Mea 
argue  differently,  from  natural  phobnonietia,  and  political  ap- 
pearaQces :  they  have  difierent  capacities,  differeht  degrees  of 

know- 
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p.  the  trench :  that  the  governor  at  that  tine  bought  of  the 
vHtnefs  goods  to  the  value  of  4,000  /.  and  had  g^oods  to  tba 
value  of  above  ao,ooo/.  and  then  dealt  for  50^000  /.  and  up^ 
livards :  that  on  the  ift  of  April  1760,  the  fort  wa«  attached 
by  a  French  man  of  war  of  64  guns^  and  a  frigate  of  oo  gum, 
under  the  Comtc  D*£ftaignCf  brought  in  by  IhUch  pA6iZj  was 
uoavoidably  taken,  and  afterwards  delivered  to  tbei)ifi!rii,tbe 
pitoners  being  feni  to  Bafavia.  On  the  part  of  the  defendant, 
after  all  the  opportunities  of  enquiry^  no  evidence  was  of- 
fei ed,  that  the  French  ever  had  any  defign  upon  Fart  MariU' 
roughs  before  the  end  of  March  1760^;  or  that  there  was  the 
leaft  intelligence  or  alarm,  that  they  might  make  the  atteoyc 
till  the  taking  of  NattaU  in  the  year  1760.  They  did  not  <^ 
fcr  to  difproye  the  evidence,  that  the  governor  badaded,  a^io 
full  fecurity,  long  after  the  month  of  Sef/cmicr  1759.;  and 
bad  turned  his  money  into  goods,  fo  late  as  the  8th  of  Fdn^ 
ary  1760.  There  was  no  attempt  to  (hew  that  be  had  ootk^ 
by  the  capture  very  conGderably  beyond  the  value  of  his  iab- 
nmce.  But  the  defendant  relied  upon  a  letter,  writtea  tathe 
£a/f  India  Company,  bearing  date  the  i6tb  of  September  1759, 
which  was  fent  to  England  by  the  Pi//,  captain  Wilfn^  wbo 
arrived  in  May  ijtOy  together  with  the  inftrudions  for  infor* 
ing :  and  alfo  a  letter  bearing  date  the  a^d  of  S^emier  iJS9t 
fent  to  the  plaintiff  by  the  fame  conveyance,  and  at  the  bmt 
time  (which  letters  his  lordfhip  repeated).  They  relied  too 
upon  the  cit>fs  examination  of  the  broker  who  negotiated  the 
policy,  that  in  his  opiniony  thefe  letter!  ought  to  have  been 
produced,  or  the  contents  difclofed ;  and,  that  if  they  had,  the 
policy  would  not  have  been  underwritten.  The  defendant's 
counfel  contended  at  the  trial,  as  they  have  done  upon  this  mOf 
tion,  that  the  policy  was  void  :  ift,  Beciftife  the  ftate  and 
condition  of  the  fort,  mentioned  in  the  governor's  letter  to 
the  Eaji  India  Company  was  not  difclofed.  adly,  Becaufe 
he  did  not  difclofe,  that  the  French^  not  being  in  a  condition 
to  relieve  their  friends  upon  the  coaft,  were  more  likely  to 
make  an  attack  upon  this  fettlement,  rather  than  remain  i^ : 
3[dly,  That  he  had  not  difclofed  his  having  received  «  letter 
[  189  1  of  the  4th  of  February  1 759;  from  which  ir  feemed,  that 
the  French  had  a  defign  to  take  this  fettiement,  by  furprize, 

the 
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the  jcar  before.    They  alfo  contended,  that  the  opinipn  of  c   H   A   P. 
Ae  broker  was  atmoft  decifive :  the  whole  was  laid  befoce 
tbejary^  w4»o  found  for  the  plaintiff. 


•  ThinHy,  It  remains  to  cohfider  thefe  objcftions ;  and  to 
examine  whether  this  verdiSt  is  well  founded.  To  this  pur- 
pofe,  it  is  necetfary  to  conGdcr  the  nature  o(  the  contra6l,  at 
the  time  k  was  made.  The  policy  was  figned  in  May  1760, 
Tfcc  cbhtidgency  was,  whether  Fori  Marlborough  was  or 
would  be  taken,  by  an  European  enemy,  between  0€toUr 
1759  and  OSIober  1760.  The  computation  of  the  riik  de«- 
pended  upon  the  chance,  whether  any  European  power  would 
ifiCtck  the  place  by  fea.  If  they  did,  it  was  incapable  of  re- 
fifiance.  The  underwriter  at  London^  in  May  1760,  could 
jadge  much  better  of  the  probability  of  the  contingency,  than 
governor  Carter  could  at  Fort  Marlborough  in  September  ITS9* 
Htknew  the  fuccefs  of  the  operations  of  the  war  in  Europe:  he 
knew  what  naval  force  the  Englijb  and  French  had  fent  to  the 
jEnfi  Indies.  He  knew,  from  a  comparifon  of  that  force,  whe- 
ther the  fea  was  open  to  any  fuch  attempt  by  the  French.  He 
knew,  or  flight  know,  every  thing  which  was  known  at  Fori 
Metrlborough  in  September  1759,  of  the  general  ftate  of  affairs 
in  the  Eq/l  Indies^  or  the  particular  condition  of  Fort  Marl- 
borough^ by  the  (hip  which  brought  the  orders  for  the  infu* 
ranee.  He  knew  that  (hip  muft  have  brought  many  letters  to 
the  Ea/l  India  Companv :  and  particularly  from  the  gover- 
nor. He  knew  what  probability  there  was  of  the  Dutch  com- 
ttitting,  or  having  committed  hoftilities.  Under  thefe  circum- 
Sances,  and  with  this  knowledge,  he  infures  againft  the  general 
contingency  of  the  place  being  attacked  by  an  European  power. 
IF  there  had  been  any  defign  on  foot,  or  enterprize  be^un,  in 
September  1759,  to  the  knowledge  of  the  governor,  it  would 
have  varied  the  ri(k  underftood  by  the  underwriter ;  on  account 
of  his  not  being  told  of  a  particular  defign  or  dittack^ then  fub- 
fiftiffg ;  and  he  eftimated  the  riik  upon  the  foot  of  an  uncer- 
tain Operation,  which  might  or  might  not  be  attempted. 
But  the  governor  had  no  notice  of  any  defign  fubGfting  in  Sep^ 
tember  1759.  There  was  no  fuch  defign  in  faft ;  the  attempt 
vrds  made  without  premeditation^  from  the  fudden  opportunity 
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P.  of  a  favourable  occafion,  by  the  connivance  and  aflifiadce  df 
the  Dutch^  lArbich  tempted  Comte  UEftaigne  to  break  hi^ 
parole.   Tbefe  being  the  circumilances,  under  which  the  txA* 
tra£l  was  entered  into,  we  (hall  be  better  abfa*  to  judge  of  the 
d>je6Uons  upon  the  foot  of  cbncealxnents.     The  firil  conccaU 
ment  is,  that  he  did  not  difclofe  the  condition  of  the  place* 
The  underwriter  knew  the  infu ranee  was  for  the  govemot. 
He  knew  the  governor  muft  be  acquainted  with  the  flaie  of  the 
place.  He  knew  the  governor  could  not  dricioie  ir,  coafiftentiy 
with  his  duty.  He  knew  the  governor,  by  infuring,  appre* 
hended,  at  lead,  the  poflibiiity  of  an  attack*     With  thi^ 
knowledge,  without  afking  a  queftion,  he  underwrote.    By  fo 
doing,  he  took  the  knowledge  of  the  fiate  of  the  place  lipoit 
hiinfelf.     It  was  a  matter,  as  to  which  he  might  be  informed 
various  ways:  it  was  not  a  matter,  within  the  private  know*' 
ledge  of  the  governor  only.     But  not  to  rely  upon  that,  tie 
utmoft  which  can  be  contended  is,  that  the  underwriter  tmftcd 
to  the  fort  being  in  the  condition  in  which  it  ought  to  be:  in 
like  manner,  as  it  is  taken  for  granted,  that  a  (hip  infuredisiea 
worthy.  What  is  that  condition  ?  All  the  witncfles  agree,  dat 
it  was  only  to  refift  the  natives,  and  not  an  European  force* 
The  policy  infures  agalnft  a  total  lofs,  taking  for  granted, that 
if  the  plac^  was  attacked,  it  would  be  loft.   The  contingency, 
therefore,  which  the  underwriter  has  infured  againft  is,  whe« 
ther  the  place  would  be  attacked  by  an  European  force ;  and 
not  whether  it  would  be  able  to  refift  fuchan  attack,  if  the 
fliips  could  get  up  the  river.     It  was  particularly  left  to  the 
jury  to  confider  whether  this  was  the  contingency  in  the  Con- 
templation of  the  parties:  they  have  found  that  it  was.    And 
we  are  all  of  opinion,  that  in  this  refpefl,  their  concluGon  is 
agreeable  to  the  evidence.    The  ftate  and  condition  of  the 
place  were  material  in  this  view  only,  in  cafe  of  a  land  attack 
by  the  natives. 

-  ^  The  fecond  concealment  is,  his  not  having  difclofed,  that, 
from  the  French  not  being  able  to  relieve  their  friends  lipoo 
the  doaft,  they  might  make  them  a  vifir.  This  is  no  part  of 
the  fad  of  the  cafe :  it  is  mere  fpeculation  of  the  govemori 
(fom  th«  general  ftate  of  the  war.  The  conje6hire  was  die* 
i  tatd 
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tBted  to  htm  from  his  fearBw    It  is  a  bold  attempt  £or  the  con-  C    H   A'  p. 
qtiered  fo  attack  the  conqueror  in  his  o>wrt  dominions.     The 
poAioabiKry  of  it>  in.  thts>cafe>  depended  upon  the  Engliflf 
Hfival  forces  in  thofe  feas,  -of  wUch  the  underwriter  conid 
better  juH^ "at- Z<irK/<?w  in  May  i76o»than  the  governor  could 
^  Fart  Marlborough^  in  September  1759.     The  third  conceal- 
msnt  is,  than!  hedid  not  difclofe  the  letter  from  Mr.  fVinth 
(rf'thc  4xh  of  fifirwarj  17S9>  mentioning  the  defign  of  thr 
Fhnch  the  year  before.    What  that  letter  was ;  how  he  men- 
tioned the  defign  ;  or  upon  what  authority  he  mentioned  it ; 
or  'by  whom  the  defign  was  fuppofed  to  be  imagined,  does 
HOt  appear.    The  defendant  has  had  every  opportunity  of  dif^ 
covcry^  and  nothing  has  come  out  upon  it,  as  to  this  letter^ 
lirhtchhe  thinks  makes  for  his  purpofe.    The  plaintiff  offered 
toread  the  account  fVtnch  wrote  to  the  Eaft  India  Company^ 
which  was  objefied  to ;  and  therefore,  it  was  not  read.     Thm 
aatiice  of  that  intelligence,  therefore,  is  very  doubtful.     But 
taking  it  in  the  firongeft  light,  it  is  a  report  of  a  defign  to 
iiirprize  the  year  before ;  but  then  dropt.     This  is  a  topic  of 
meke  general  fpeculation,  which  made  no  part  of  the  fad  of  ^ 
the  cafe  upon  which  the  infurance  was  to  be  made.     It  waa 
iiud,  if  a-  mao  infured  a  fiiip«  knowing  that  two  privateers  werer 
lying  in  her  way,  without  mentioning  that  circumAance,  it 
woiUd  be  a  fraud.     I  agree  it.    But  if  he  knew  that  two  pri- 
Tatecfs  had  been  there  the  year  before,  it  would  be  no  fraiid, 
Bot  to  mention  that  circumitance:    becaufe  it  does  not  follow 
that  they  will  cruife  this  year,  at  the  fame  time,  in  the  latne 
place  \  Qt  that  tliey  are  in  a  condition  to  do  it.    If  the  circum- 
fiance  of  this  difign  laid  aftde  had  been  mentioned,  it  wouM 
have  tended  rather  to  leflen  the  riik,  than  encreafe  it:  for  Hm 
^fign  of  a  furprize,  which  has  tranfpired,  and  been  laid  afide^ 
ii  lef&likejly  to  be  taken  up  again  ;  efpecially  by  a  yanquilhed 
enemy.    The  jury  confidered  the  nature  of  the  govemor'$ 
£lence  as  to  thefe  particulars ;   they  thought  it  innocent,  and 
that  the  omifEon  to  mention  them,  did  not  vary  the  c6ntni£l» 
And  we  are  all  of  opinion,  .that,  in  this  refpe£l,  they  judge4 
Extremely  right.     There  is  a  filence,  not  obje£led  to  at  th^ 
trial,  nor  upon  this  motion ;  which  might,  with  as  much  reat 
ibny  hAve  been  objefied  to,  as  the  two  laft  omilfions,;  ratbef 
V'  %  iBIDre. 
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more-  li  appears  by  the  governor's  letter  to  the  plaiatiffy  that 
he  was  principally  ^jkchenfiveof  a  Dutch  war.  He  certainly 
hadi  what  he  thought,  good  grounds  for  this  apprehenGon. 
Cmre  IfEfimgne  being  piloted  by  the  Dutch^  delivering  the 
f  lo2  1  ^^^  to  the  Duichj  and  fending  the  prifoners  to  Batauia^  is  a 
confirmation  of  thofe  grounds.  Probably,  the  lofs  of  the  place 
was  owing  to  the  Dutch.  The  French  could  not  fa«ve  got  up 
the  river  without  Dutch  (nlots :  and  it  is  plain,  the  whole  was 
concerted  with  them.  And  yet,  at  the  time  of  underwriting 
the  policy,  there  was  oo  intimation  about  the  Dutch.  The 
veafon  why  the  counfel  have  not  objeSed  to  his  not  difclofing 
the  grounds  of  this  apprehenfion  is,  becaufe  it  muft  have  arifen 
from  political  fpeculation,  and  general  intelligence :  therefore, 
tjiey  agree,  it  is  not  neceflary  to  communicate  fuch  things  to 
an  underwriter.  / 

^Laftly,  Great  ftrefs  was  laid  upon  the  opinion  of  the  broker. 
But  we  all  think,  the  jury  ought  not  to  pay  the  lead  regard  to 
it:  it  is  mere  <^inion  ;  which  is  not  evidence  :  it  is  opinion 
after  an  event :  it  is  opinion  without  the  lead  foundation  from 
any  previous  precedent  or  ufage  :  it  is  an  opinion,  which,  if 
lightly  formed,  could  only  be  drawn  from  the  fame  premifles, 
from  which  the  court  and  jury  were  to  determine  the  caufe; 
and  therefore,  it  is  improper  and  irrelevant  in  the  mouth  of  a 
witnefs.  There  is  no  imputation  upon  the  governor,  as  to  any 
intention  of  fraud.  By  the  fame  conveyance,  which  brought 
bis  orders  to  infure,  he  wrote  to  the  company  every  thing, 
which  he  knew  or  fufpeiled  :  he  defired  nothing  to  be  kept  a 
lecret,  which  he  wrote  either  to  them'  or  his  brother.  His  fub- 
iequent  condufi,  down  to  th^  8th  of  February  1760,  fhewed 
that  he  thought  the  danger  Very  improbable.  The  reafon  of 
the  ruleagaioft  concealments  is,  to  prevent  fraud  and  encourage 
good  faith.  If  the  defendant's  objections  were  to  prevail,  in 
the  prefeat  inftance,  the  rule  would  be  turned  into  an  inftra* 
ment  of  fraud.  The  underwriter  here,  knowing  the  governor 
to  be  acquainted  with  the  ftate  of  the  place ;  kdowing  chat  be 
apprehended  danger,  and  muft  have  fome  ground  for  hisappie* 
heufiou;  being  told  nothing  of  either,  figned  this  policy  widi- 
out  aiking  a  queftion.     If  the  objedtion,  ^*  that  he  was  not 

toH,- 


OF    FRAUD    IN    POLICIES,  19a 

told,"  is  fufficient  to  vacate  it,  he  took  the  preipiumi  *know« 
iug  the  policy  to  be  void,  in  order  to  gain  if  the  alternative 
tamed  out  one  way  ;  a(id  to  make  no  fatisfadion,  if  it  turned  ^ 

out  the  other  :  he  drew  ibe  governor,  into  a  falfe  confidencei 
that  if  the  worft  fliould  happen,  he  had  provided  againft  total 
ruin;  knowing,  at  the  fame  tinfie,  tjiat  the  indemnity,  to 
which  the  governor  trufted,  was  void.  There  was  not  a  word  [  '93  3 
faid  to  him  of  the  affairs  of  India^  or  the  flate  of  the  war  there, 
or  the  condition  of  Fort  A^rlisrough.  If  he  thought  that 
omiflion  an  obje6lion,  at  the  time,  he  ought  not  to  have  figned 
the  policy,  with  a  fecret  referve  in  his  own  mind  to  make  it 
Told :  if  he  difpenfed  with  the  information,  and  did  not  think 
this  filence  an  objedion  then ;  he  cannot  take  it  up  now,  after 
the  event.  What  has  been  often  faid  of  the  flatute  of  frauds 
may,  with  more  propriety,  be  applied  to  every  rule  of  law, 
drawn  from  principles  of  natural  equity,  to  prevent  fraud  : 
**  that  it  (hould  never  be  fo  turned,  conilrued,  or  ufed>  as  to 
"  proteft,  or  be  a  means  of  fraud."  After  the  fulleft  delibe- 
ration, we  are  all  clear  that  the  verdid  is  well  founded  ;  and 
that  there  ought  not  to  be  a  new  trial :  confequently,  that  thp 
nile  obtained  for  that  purpofe  ought  to  be  difcharged.'! 

To  have  given  this  very  elaborate  and  learned  argument  in 
the  fiate  in  \vhich  it  was  delivered,  certainly  requires  no  apo« 
logy;  becaufe  from  it  may  be  coliefled  all  the  general  princi*. 
pies,  upon  which  the  dodlrine  of  concealments,  in  matters  of 
infurance,  is  founded,  as  well  as  all  the  exceptions,  which  can 
be  made  to  the  generality  of  thofe  principles.  To  have  abridged 
fuch  an  argument,  would  have  very  much  JefTened  the  pleafure 
of  the  reader,  and  would  have  been  an  injury  to  the  venerable 
juige,  who  in  that  form  delivered  the  opinion  of  the  court. 
The  rules,  then  advanced  and  iilufl rated,  have  fince  been  conr 
firmed  by  the  opinion  of  the  judges  upon  fimilar  queftions. 

The  plaintiffs,  Planchi  and  Jaqucry^  merchants  in  London^  Pl^nrfj^  2n4 
infurcd  goods,  "  on  board  the  Swedtjh  (hip  called  the  Mary  ""^^^l]' 
"  Magdakna^  loft  or  not  loft,  at  and  from  London  and  Ramf"  Dougj.  ^sS. 
"  gate  to  NantZy  with  liberty  to  call  at  Ojiend^  l>«tng  a  general 
"  Ihip  iu  the  port  of  London  for  Nant%*^    Thf^r^  vvd«  a  dcclara- 

y  fion 
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CHAP,  tion  in  the  policy,  *'  that  the  infurance  was  made  on  account 
\_^  ''-^_'  **  of  certain  perfons  carrying  on  trade  under  the  name  and  firm 
^^  of  Faller  SLXid  Dupleffisy  Monfieur  Laffau  Je  jfeune^  Guillaume 
**  Albert y  et  Poitler  de  la  GueuU,*'    The  defendant  underwrote 
the  policy  for  300/.  at  three  guineas  per  cent.     The  fliip's 
clearances  from  the  cuftom-houfe  in  London  and  her  other  pa- 
pers, were  all  made  out  for  Offend  only,  but  the  fhip  and  goods 
were  intended  to  go  direftly  from  London  to  NaniZy  without 
C  194  3      £oi"g  ^o  Ojlend.    Bills  of  lading  in  the  French  language^  dated 
the  1 8th  of  July  1778,  were  Cgned  by  the  captain  in  London^ 
but  purporting  to  be  made  at  Oflend^  and  that  the  goods  were 
Ihipped  there  to  be  delivered  at  Ncuitz,     The  policy  was  fub- 
fcribed  by  the  defendant  on  the  7th  of  July^  and  the  lading 
was  taken  in  between  the  24th  of  July  and  the  17th  of  Augufi, 
The  proclamation,  for  making  reprifals  on  French  (hips^  bore 
^ate  the  29th,  and  appeared  in  the  Gazette  on  the  3 ill  of  July* 
Two  underwriters  had  figned  the  policy  after  the  proclama- 
tion,  at  the  fame  premium  of  three  guineas  :  pne  on  the  31ft 
of  July^  and  the  other  on  the  7  th  of  Augujt,     The  (hip  failed 
on  the  24th  o\  Auguji^  and  was  laken  by  a  king*s  cutter,  on  her 
way  to  Nantz,    After  her  departure  from  Gravefcndy  the  cap- 
tain threw  overboard  all  the  papers  which  he  had  received  from 
the  Cuftom-houfe  at  London.     They  had  been  obliterated  by 
the  Cuftom-houfe  ofiiccrs  at  Gravejend^  and  were  no  longer  of 
any  ufe.     The  fliip  was  releafed  by  the  Admiralty,  but  the 
goods  were  condemned.     The  plaintiffs  had  no  conneflion 
or  (hare  in  the  (hip.     Such  were  the  material  fa£ls  in  this  cafe 
as  they  were  ftated  this  day  by  lord  Mansfield  in'^his  report, 
upon  a  rule  to  fliew  caufe  why  there  ftiould  not  be  a  new  trial. 
Sittings  after       The  caufc  had  been  tried  at  the  lad  Caings  a^  Cuildhalk  ^^^ 
Trill.  1779.        ^  verdift  found  for  the  plaintiff.     The  grounds  for  the  appli- 
cation for  a  new  trial  were  two :   i  ft,  J'hat  there  was  a  fraud 
on  the  underwriters,  the  (hip  having  been  cleared  out  for 
Ofiendj  and  yet  never  having  been  dcfigned  for  that  place, 
adly,  That  as  hofiilities  were  declared  after  the  policy  was 
figned,  and  before  the  (hip  failed,  the  defendant  ought  to  have 
had  notice,  that  he  might  have  excrcifed  his  difcretipn,  whe- 
ther  he  would  chufe  for  a  peace  premium  to  run  the  ri(k  of  cap- 
lure.  Befide  the  fads  abovementioned,  his  lordlhi  j  ftated,  that 
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iheplaintifThad  produced  evidence  to  fliew,  that  all  (hips,  go-  C    h    A  .  P. 

iiig  with  goods  of  Briiijh  iiianufa£lure  to  FrantCy  clear  oiit  for 

0fendy,vf\t\\6\xi  meaning  to  go  thither;  and  Uiat  this  is  uni- 

verfally  undcrftood  by  perrons  concerned  in  that  branch  of 

commerce.     The  reafons  fuggefted  for  clearing  out  for  Ojiencty 

and  afterwards  making  bills  of  lading  as  from  that  place,  were, 

that  the  light-houfe  duties  are  faved,  which  are  payable  when 

the  voyage  is  known  to  be  diredlly  down  the  channel :  and  that 

the  French  duties  are  lefs  upon  goods  from  OJlend^  than  from 

England. 

t 

Loril  Mansfield. — "  This  verdift  is  impeached  upon  two      [  igj  1 

grounds,     ift,  It  is  fald  ihert  was  a  fraud  on  the  underwriters, 

in  clearing  out  the  fliip  for  Ojlend^  when  (he  was  never  intended 

•  •  • 

to  go  thither.  But  1  think  there  was  no  fraud  on  them  :  per- 
haps, not  on  any  body.  What  had  been  praflifcd  in  this  cafe 
was  proved  to  be  the  condant  courfe  of  the  trade  ;  and  noto- 
rioufly  fo  to  every  body.  The  reafon  for  clearing  for  OJlena^ 
and  figning  bills  of  lading  as  from  thence,  did  not  fully  appear. 
But  it  was  gue(red  at.  The  Fermicrs  Generaux  have  the  ma- 
nagement  of  the  taxes  in  France.  As  we  have  laid  a  large  duty 
on  French  goods,  the  French  may  have  done  the  fame  on  ours  } 
aad  it  may  be  the  intereft  of  the  farmers  to  connive  attheim- 
portation  of  F.nglijh  cdmmodl|ies,  and  take  O/??;?^  duties,  ra- 
iher  than  (lop  the  trade,  by  exafling  a  tax,  which  amounts  to 
a  prohibition.  But  al  any  rate,  this  was  no  fraud  in  this  couii- 
\i\\  One  nation  docs  not  take  notice  of  the  revenue  laws  01 
another.  With  regard  ito  the  cvafion  of  the  light-houfc  du- 
ties,  the  (hip  was  not  liable  to  confifcation  on  that  account, 
2d,  The.  fecond  objcftion  is,  that  the  policy  was  made  before^ 
and  the  fhip  failed  after,  the  proclamation  for  reprifals.  But 
every  man  in  England  vvid.  France^  on  the  17th  oi  July^  cx- 
pcfted  the  immediate  commencement  of  a  war.  1  will  not 
fay  it  was  a6lually  commenced  ;  but  the  ambafladors  of  botl^ 
countries  were  recalled  ;  the  Pallas  and  Licorne  wer«  taken  j 
the  fleets  were  at  fea ;  and,  as  it  appeared  afterwards,  wcr« 
wailing  for  each  other  to  fight.  It  does  not  appear  that  the 
goods  were  French  property  \  an  EngUJhman  might  be  fending 
bis  goodb   lb  France  in  a  UwUtral  fliip.     But  it  is  indifferent 

V  %  whether 
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P.  whether  they  were  Engltfb  or  French.  The  rifk  infured  ex* 
tends  to  all  captures,  and  as  two  other  underwriters  figned  at 
the  fame  premium,  after  the  proclamation,  it  appears  that  the* 
war  rifk  was  in  view  when  the  defendant  (igned.  Shall  he 
avail  himfelf  of  an  event,  which  encreafes  the  rifk,  but  \9hich 
he  bad  in  contemplation  when  he  underwrote  the  policy  ?  I 
am  of  opinion,  that  there  fhould  not  be  a  new  trial/'  The 
three  other  judges  concurred  ;  and  the  rule  was  difcharged. 

Mftvnc  V.  Wai-        A  (imilar  decifion  was  made  in  the  following  cafe.     It  was 
22  Geo  llL       ^"  aftion  on  a  policy  of  infurance  on  a  Portugueze  fliip,  at  and 

from  Madeira  to  her  port  of  difcharge  in  yamatca^  with  liberty 
to  touch  at  the  Leeward  IJlandsm  The  defendant  underwrote 
[  196  J  150  ^«  upon  it :  the  (hip  was  captured  by  a  French  privateer,  and 
condemned  in  the  court  of  Admiralty  in  France^  on  thegroufid 
o^  having  an  EugUJh  fupercargo  on  board.  The  adlion  was 
brought  to  recover  this  lofs  from  the  underwriter,  who  rc- 
fufed  to  pay,  alledging,  that  the  plaintiff  (hould  have  difclofed 
to  him,  that  the  fupercargo  was  Englijh,  At  the  trial,  a  ver- 
dift  was  given  for  the  plaintiff,  upon  a  cafe  refcrved  for  the 
opinion  of  the  court,  and  containing  in  fubllance  the  fa£U 
juil  fiated. 

For  the  defendant  it  was  infilled,  upon  the  argument,  that 
the  agent  for  the  infured  ought  to  have  difclofed  this  fa£l ;  and 
that  it  was  the  more  material  in  this  cafe,  becaufe  during  the 
prefent  war,  an  ordinance  pafled  in  France^  fimilar  to  one 
made  in  the  laft  war  in  1756,  which  declares,  that  no  Dutch 
fliip  (hall  be  allowed  to  take  on  board  a  fupercargo,  belonging 
to  any  nation  at  enmity  with  the  court  of  France :  and  that  if 
any  (hip,  having  fuch  fupercargo,  be  taken.  It  fhall  be  con- 
demned as  lawful  prize. 

Lord  Mansfield, — "  It  is  an  oppreflive  and  arbitrary  rulf, 
and  contrary  to  the  law  of  nations.  If  both  parties  were  ig* 
norant  of  it,  the  underwriter  muft  run  all  riiks  ;  and  if  the 
defendant  knew  of  fuch  an  ediQ,  it  was  his  duty  to  enquire, 
if  fnch  a  fupercargo  were  on  board.  It  muft  be  a  fraudulent 
concealment  pf  circumfiances^  that  will  vitiate  a  policy.    Bot 

it 
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i\  IS  remarkaWe,  that  neither  party  has  Taid  a  word,  rerpeft-  CHAP, 
ing  the  treaties  between  France  and  Portugal**  Judgment  ^_^-  ^'-^^^ 
^as  accordingly  given  for  the  plain ti£F. 

3d,  We  come  now  to  the  third  great  divifion  of  this  chap- 
I  tcr,  namely,  to  cafes  in  which  policies  are  void  by  mifrepre- 
fcntation.  Before  we  proceed  to  flare  the  cafes  under  this 
head,  it  will  be  proper  to  diftinguifli  between  a  warranty  and 
a  reprefentation.  A  warranty  or  condition  is  that,  which 
makes  a  part  of  the  written  policy,  and  muft  be  literally  and 
firiSly  performed ;  and  being  a  part  of  the  agreement,  no- 
thing tantamount  will  do,  or  aiifwer  the  purpofe.  A  repre- 
fentation is  a  (late  of  the  cafe,  not  a  part  of  the  written  inllru- 
inent,  but  collateral  to  it,  and  entirely  independent  of  it ;  and 
it  is  fuflBcient,  that  a  reprefentation  be  fubftantially  performed. 
The  confequence  of  a  breach  of  a  warranty  we  ihall  take  no-  vWepoft,c.xt. 
ticc  of  hereafter.  If  there  be  a  raifreprefentation,  it  will  avoid  r  igj  J 
the  policy,  as  a  fraud,  but  not  as  a  part  of  the  agreement.  Even 
written  in()ru£lions,  if  they  are  not  inferted  in  the  policy,  are 
only  to  be  confidered  as  reprefentations  ;  and  in  order  to  make 
them  valid  and  binding  as  a  warranty,  it  is  abfolutely  necef- 
fary  to  make  them  a  part  of  the  inflrument,  by  which  the 
contraQ  of  indemnity  is  efTefled.  If  a  reprefentation  be  falfe 
in  any  material  point,  it  will  avoid  the  policy ;  and  if  th« 
point  be  not  material,  the  reprefentation  can  hardly  ever  be 
fraudulent.  The  principle  upon  which  the  policy  is  void  in 
fuch  a  cafe,  we  flated  in  the  opening  ;  that  the  underwriter  has 
computed  the  rilk  upon  circumftances,  which  were  falfe,  or 
which  did  not  exift.  Thefe  do£^rines  are  fully  eftablifhed  by 
a  variety  of  judicial  decifions. 

Upon  a  rule  to  fhew  caufe  why  a  new  trial  fliould  0ot  be  Pawfonv.Wit. 
granted  in  this  cafe,  Lord  Mansfield  rt^oriti  as  follows.  •*  This  *^"»  CowiKr 
was  an  a61ion  upon  a  policy  of  infurance.  At  the  trial  It 
appeared  in  evidence,  that  the  firft  underwriter  had  the  follow- 
ing inftruflion  (hewn  to  him  :  **  Three  thonfand  five  hundred 
I  **  pounds  upon  the  (hip  Juliui  Cafar^  for  Halifax^  to  touch  at 
:  "  Plymouthy  and  any  port  in  America  ;  j}:ie  mounts  twelve  guns 
^  and  ttvenfy  men.**     Thefe  inftruflions  were  not  afked  for, 

u  3  nor      < 
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C  K  A  t*.  for  it  is  cqoally  falfe  to  undertake  to  fay  that,  which  he  knowi 
tiothing  at  all  of,  as  to  fay,  that  is  true,  wliich  he  knows  is  not 
true.  But  if  he  only  fay,  "he  believes  the  man  to  be  in  good 
**  health,"  knowing  nothing  about  it,  nor  having  any  rcafoa 
to  believe  the  contrary;  there,  though  the  perfon  is  not  in 
good  health,  it  will  not  avoid  the  policy,  becaufe  the  under- 
V^nter  then  takes  the  rifle  upon  himfelf.  So  that  there  cannot 
be  a  clearer  diftinflion,  than  that  which  exi&s  between  a 
inrarrdnty,  which  niakes  part  of  the  written  policy,  and  a  colla- 
teral reprefentation,  which,  if  falfe  in  a  point  of  materiality, 
Itiakes  the  policy  void  :  but  if  not  material,  it  can  hardly  ever 
be  fraudulent.  So  far  from  the  ufage  being  to  confider  in- 
flru£lions  as  a  part  of  the  policy,  that  parol  inftrurtions  were 
tiever  entered  in  a  book,  nor  written  inftruBions  kept,  till  a 
few  years  ago,  upon  occafion  of  feveral  a£lions  brought  by  the 
infured  upon  policies,  where  the  brokers  had  reprefented  many 
things  they  ought  not  to  have  reprefented,  in  confequence  of 
which  the  plaintiffs  were  Caft.  1  advifcd  the  infured  to  bring 
an  aftion  again  ft  the  brokers,  which  they  did,  and  recovered  in 
feveral  in  fiances  :  and  I  have  repeatedly  at  Guildhall^  cautioned 
t  400  1  and  recommended  it  to  the  brokers,  to  enter  all  reprefentatioM 
made  by  them  in  a  book.  That  advice  has  been  followed  m 
London  \  but  it  appeared  lately,  at  the  trial  ofacaufe,  that  zxBnf- 
toly  to  this  hour,  they  make  no  entry  in  their  books,  or  keep  any 
inftruflions.  The  queftion  then  is,  whether  in  this  policy  the 
perfon  infuring  has  warranted  that  the  fl)ip  Ihould  pofitivdy 
and  literally  have  I2  carriage  guns  andio  men?  That  is,  whe- 
ther the  inftruftions  given  in  evidence  are  a  part  of  the  policy? 
Now  t  will  take  it  by  degrees.  The  two  firft  underwriters 
before  the  court  are  ff'atfon  and  SnelL  Says  fPatfon^  "  it  is 
**  part  of  my  agreement,  that  the  (hip  fhall  fail  with  I2  guns, 
"  and  20  men :  and  it  is  fo  flipulaied,  that  nothing  under  that 
«  number  will  do :  ten  guns  with  fwivcls  will  not  do."  The 
anfwer  to  this  is,  read  your  agreement ;  read  your  policy. 
There  is  rio  fuch  thing  to  be  found  there.  It  is  replied,  yes, 
but  in  faft  there  is,  for  the  inftru6lions,  upon  which  the  policy 
was  madC)  contain  that  cxprefs  ftipulation.  The  anfwer  again 
is,  there  never  were  ?ny  inftruftions  fhewn  to  ff^atfon\  nor 
Were  any  aflced  for  by  him.     What  colour  then  has  be  to  fa)^ 

that 
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that  thofe  infiru^lions  are  any  part  of  Ins  agreement  ?  It  is 
faid,  he  infured  upon  the  credit  of  the  firll  underwriter.  A 
fcprefentation  to  the  fir  ft  underwriter  has  nothing  to  do  with 
that,  which  is  the  agreement,  or  terms  of  the  policy.  No  man 
who  underwrites  a  policy,  fubfcrihes  by  the  a£l  of  under* 
writing,  to  terms  of  which  he  knows  nothing  :  but  he  reads 
the  agreement,  and  is  governed  by  that.  Matters  of  intelli* 
gence,  fuch  as  that  a  (hip  is  or  is  not  miffing,  are  things  in 
which  a  man  is  guided  by  the  name  of  a  &rll  underwriter,  who 
i$  a  good  man,  and  to  which  another  will  therefore  give  faith 
and  credit :  but  not  to  a  collateral  agreement,  of  which  he  can 
know  nothing.  The  abfurdity  is  too  glaring,  it  cannot  be. 
By  extenfion  of  an  equitable  relief  in  cafes  of  fraud,  if  a  man 
is  a  knave  with  refpef^  to  a  firft  underwriter,  and  makes  a 
falfe  reprefentation  to  him  in  a  point  that  is  material ;  as  where 
having  notice  of  a  (hip  being  lo(l,lie  fays  (he  was  fafe;  that  (hall 
aficd  the  policy  with  regard  to  all  the  fubfequent  underwriters, 
who  are  prefumed  to  follow  the  (irft.  How  then  do  IVatfon 
and  SntU  underwrite  the  (hip  in  queftion?  Without  knowing 
whether  (he  had  any  force  at  all.  That  proves  the  ri/k  was 
equal  to  a  (hip  of  no  force  at  all  \  and  the  premium  was  a  vaft 
one ;  eight  guineas.  So  much  therefore  for  thofe  two  cafes,  r  ^qj  | 
The  third  cafe  is  that  of  Ewer^  who  faw  the  inftruflions, 
with  the  reprefentation,  which  they  contained.  Did  the  num- 
ber of  guns  induce  him  to  underwrite  the  policy?  If  it  did,  he 
would  have  faid,  put  them  into  the  policy  ;  warrant  that  the 
(hip  (hall  depart  with  12  guns  and  20  men.  Whereas  he  does 
no  fuch  thing,  but  takes  the  fame  premium,  which  IVatJon  and 
W/  did,  who  had  no  notice  of  her  having  any  force.  What 
docs  that  prove  ?  That  he  is  paid  and  receives  a  premium,  as. 
if  it  were  a  (hip  of  no  force  at  all.  The  reprefentation 
Amounts  to  no  more  than  this,  I  tell  you  what  the  force  will 
be,  bccaufe  it  is  fo  much  the  better  for  you.  There  is  no  fraud 
in  it,  becaufe  it  is  a  reprefentation  only  of  what,  in  the  theo 
Hate  of  the  (hip,  they  thought  would  be  the  truth.  And- 
!n  real  tsuih  the  (hip  failed  with  a  larger  force  ;  for  (he  had 
nine  carriage  guns  and  fix  fwivels.  The  underwriters  there- 
fore had  the  advantage  by  the  difference.  There  was  no  fti- 
pulation  about  what  the  weight  of  metal  would  be.    All  the 

witne(ref 
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p.  witnefles  fay^  that  fire  had  more  force  than  if  (he  had  1 2  car- 
fiage  guns,  in  point  of  ftrength,  of  convenience,  and  for  the 
purpofe  of  refinance.  The  fupercargoin  particular  fays,  "he 
**  infured  the  fame  Oiip  and  the  fame  voyage,  for  the  fame 
"  premium,  without  faying  a  fyllable  about  the  force/'  Why 
then  it  was  a  matter  proper  for  the  jpry  to  fay,  whether  the 
reprefentation  was  falfe,  or  whether  it  was  in  fa£l  an  infurance 
as  of  a  fliip  without  force.  They  have  determined,  and  I 
think  very  rightly,  that  it  was  an  infurapce  without  force. 
Ewfr  makes  an  obje^ion,  that  the  repreCsntation  ought  to  be 
confidered  as  infertedin  the  policy;  but  the  anfvyer  to  that  is, 
he  has  determined  whether  it  (hould  be  inferted  in  the  policy 
or  not,  by  not  inferting  it  himfelf.  There  is  a  great  differ- 
ence, whether  it  (hall  be  confidered  as  a  fraud.  But  it  would 
be  very  dangerous  to  permit  all  collateral  reprefentations  to  be 
put  into  the  policy.  I  am  e.xtremely  glad  to  hear  that  a  great 
many  of  the  underwriters  have  paid.  Mr.  Thornton  has  paid, 
who  was  the  firft  perfon  that  faw  the  inftruflions.  Shall  the 
reft  refufe  then  ?  As  to  Waijon  and  Snelly  they  have  no  pretence 
to  refufe;  for  there  is  not  a  colour  for  the  obje£lion  made  by 
them.  As  to  Ewer^  we  are  all  fatisfied  with  the  determination 
r  202  1  of  ^he  jury  againft  him.  Therefore  the  rule  for  a  new  trial 
mull  be  difcharged." 

N.  5.  On  the  Monday  following,  Mr.  Davenport  faid,  he 
was  defired  by  the  underwriters  to  afk,  whether  it  was  the 
oplpion  of  the  court,  that  to  make  written  inftr unions  valid 
^nd  binding  as  a  warranty  they  muft  be  inferted  in  the  policy  ? 
Lord  Mansfield  anfwered,  that  moft  undoubtedly  that  was  the 
opinion  of  the  court :  If  a  man  warrant  that  a  (hip  (hall  depart 
with  12  guns,  and  it  depart  with  lo  only,  it  is  contrary  to 
}\\t  condition  of  the  policy. 

Frorp  the  judgment  pronounced  in  the  caufe  juft  dated,  we 
Jearn  the  difference  between  a  warranty  and  a  reprefentation : 
we  learn  alfo,  that  a  performance  \n  fubftance  will  fatisfy  a 
condition  expreffed  in  a  reprefentation;  but  that  nothing  ex- 
cept a  ftiift  and  Jitcral  compliance  will  Tulfil  the  terms  of  the 
former:  and  we  alfo  are  inflruftcd  in  the  whole  doftrinQof 

rcprc- 
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reprefentationy  as  far  as  it  a(Fe3s  the  contra£l  of  infurapce.  C  ^  A  P« 
The  pofitions  advanced  in  the  above  cafe  were  fo  fatisfa^ory, 
tlut  they  have  been  adopted,  as  the  ground  of  direflion  to  ju- 
ries, upon  all  q^eflions  of  reprefentation  ;  and  have  l^een  fol- 
lowed by  the  court,  whenever  points  of  that  nattiris  have  cpm|f 
^efore  them  for  judgment. 

This  was  an  a6lion  on  a  policy  of  infurance  on  the  fhip  Car-  Bize  v.FletcW« 
mile  Eafl  Indiaman^  **  at  and  from  Port  FOrtenU  to  the  iflcs  Eafter^Tcrm^ 
•*  ol  France  and  ^ourboriy  and  to  all  of  ^ny  ports  or  places^  17791  Gmidhail, 
"  where,  and  whatfoeyer,  in  the  Eajl  Indiesy  Chiria^  P^^Jia^  of 
**  cife  where,  beyond  the  Cape  of  Good  .Hop  y  irofn  place  to 
*<  place;  and  during  .the  (hip^s  fl^y  and  trade,  backwards  an^ 
*'  forwards,  at  all  ports  and  places,  and  until  her  fafe  arrival 
"  back  at  her  laft  port  of  difcharge  in  France.**     But  at  thp 
fame  time  that  this  policy  was  fubfcribed,  there  was  a  flip  of 
paper  wafered  to  it,  and  fliewn  to  the  underwriters,  on  which 
was  written  the  following  reprefentation  :  "  The  (hip  has  had 
"  a  complete  repair,  and  is  now  a  fine  and  good  veifel,  threp 
"  decks.    Intends  to  fail  in  September  or  OSlober  ntxi  [I'j'jb)^ 
"  Is  to  go  to  Madeiray  the  ifles  of  France y  Pondicherry^  China f 
"  the  illes  of  Franccy  and  VOrient.** 

The  fhip  did  not  fail  till  the  6th  o^Pecmber  1776,  and  did  r  ^oi  1 
not  reach  PondUherry  till  the  23d  oi  July  1777.  She  conti- 
nued  there  till  the  23d  of  Auguji  following,  when,  inflead  o^ 
proceeding  to  Chinay  (he  failed  for  Bengaly  where  having  paffed 
the  wiriter  and  undergone  confiderable  repairs,  Ihe  failed  from 
thence  early  in  the  year  1778,  (being  the  fecond  (hip  jhat  left 
the  Ganges) ;  returned  to  Pqndicherryy  and  after  taking  in  9 
homeward-bound  cargo  at  that  place,  proceeded  in  her  voyage 
back  to  VOrUnty  but  was  taken  in  October  in  that  year,  by  the 
M^w/or  privateer.  The  ufu^l  time,  in  which  thedireft  voyage 
between  Pondicherry  and  B>engal  is  performed,  is  fix  or  fcvep 
days ;  but  tl)e  Qur^atic  was  about  fix  weeks  in  going  to  Bengal^ 
and  two  months  on  the  way  back  from  thence  to  Pondicherry^ 
Both  going  and  returning,  flie  either  touched  at,  or  Uy  off 
Madrasy  Majulipataniy  Vijigapatamy  and  Yanon^  and  IooJl  ip 
|[ood$  at  all  thofe  places* 

It 
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It  was  contended  in  this  caufe,  at  the  trial,  that  the  reprefen^ 
tation  accompanying  the  policy  rcftrained  the  voyage  to  the 
limits  therein  fpecified.  They  produced  forac  letters  from  the 
owners  to  their  correfpondents,  one  of  which  was  to  the  for* 
lowing  effcS  :  "  We  doubt  not,  but  on  account  of  the  florm, 
"  the  (hip  will  be  forced  to  go  to  Bengal  to  be  laid  down,  which 
**  cannot  be  done  at  Pondiiherry ;  in  which  cafe,  our  captain 
*^  will  have  entered  a  proteft,  which  we  wifl  forward  in  time 
*  *•  to  you,**     In  a  fubfequent  letter,  they  fay  nothing  of  tk 

ftorm  or  leak ;  but  mention  a  different  caufe  for  the  (hip's  go« 
ing  to  Bengal.  Thcfe  letters,  it  was  faid,  raifed  a  prefump- 
lion,  that  the  neceflity  of  going  to  Bengal  was  merely  a  pre- 
tence devifed  after  the  capture,  and  when  the  infured  began 
to  apprehend  that  the  words  of  the  policy  would  not  cover  a 
voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  "  that  the  fir  ft  quellion  wa^ 
wither  the  policy  was  void,  on  account  of  mifrep'refentation. 
Now  there  is  an  e(rential  difference  between  a  warranty,  and  a 
reprefentation.  The  warranty  is  a  part  of  the  contrad :  a 
ri(k  defcribed  in  the  policy  is  part  of  the  contrad.  There  can 
be  no  warranty  by  any  collateral  reprefentation.  The  ground, 
on  which  a  reprefentation  affe£ls  a  policy,  is  fraud.  The  xt* 
prefentation  muft.  be  fraudulent,  that  is,  it  muft  be  falfe  and 
r  204  ]  material  in  refpefl  to  the  rifle  to  be  run.  All  rifks  are  governed 
by  the  nature  of  them  ;  and  the  premium  is  governed  by  the 
ri(k.  Where  a  reprefentation  accompanies  an  inftrument,  k 
fays,  •*  I  will  have  this  undcrftood  as  my  prcfent  intention : 
*•  but  I  will  have  it  in  my  power  to  vary  it.^'  The  great 
quefiion  in  this  caufe  is,  whether  the  reprefentation  was  falfe, 
and  that  in  a  material  inftance.  Fraud  is  found  out  by  the 
materiality  of  the  point  it  is  charged  in.  It  is  to  be  con(iJcrcd 
then,  whether  they  had  really  a  view  of  going  to  China.  A 
witnefs  has  proved  that  the  difference  of  infurance  is  out  per 
•cent,  on  going  to  Bengal^  and  not  to  China.  If  you  think 
that  this  was  a  mifreprefenration  to  avoid  paying  the  one  per 
cent,  you  will  find  for  the  defendant.  But  if  you  are  fatis- 
fied  that  the  real  intention,  at  the  time  of  the  reprefentation, 
was  to  go  to  China,  the  plaintiff  wiH  be  entitled  to  your  vcr- 

dift: 
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dift:  for  the  bfured  may  change  his  intention,  go  to  Bengal^  CHAP. 
and  yet  be  proteded  by  the  policy,  which  clearly  admits  of 
that  voyage,  and  mud  be  underilood  by  both  parties  !n  a 
greater  latitude  than  the  reprefentation,  being  exprefled  in 
diflbrent  and  much  mort  comprehenfive  terms.  If,  upon  the 
whde  evidence,  you  Oiall  be  of  opinion,  that  no  fraud  was 
intended,  and  that  the  variance  between  the  intended  voyage, 
as  defcribed  in  the  flip  of  paper,  and  the  aSual  voyage  as 
performed,  did  not  tend  to  increafe  the  rifle  to  the  under- 
writers, this  Jlip  of  paper  biing  only  a  reprefentation^  you  muft 
find  for  the  plaintiff."  The  jury  found  a  verdiQ  accordingly. 
And  although  in  feveral  caufes  upon  the  fame  Oiip,  new  trials 
were  moved  for,  and  granted ;  yet  in  this,  which  was  the 
only  caufe,  in  which  there  was  a  reprefentation,  the  verdi6t 
was  acquiefced  in,  and  no  motion  refpeQing  it  ever  was  vide  Daus« 
made.  Rep.  271. 


In  the  outfet  of  this  chapter,  we  took  notice  of  a  very 
materia]  rule  refpeQing  mifreprefentation  ^  and  which  it  now 
becomes  neceflary  to  repeat.  If  a  reprefentation  be  made  to 
the  underwriter  of  any  circumftance,  which  was  falfe,  this, 
if  it  be  in  a  material  point,  fliall  vacate  the  policy,  and  annul 
the  contraS,  although  it  happen  by  mtjiake^  ^nd  without  any 
fraudulent  intention,  or  improper  motive  on  the  part  of  the 
infurcd.  We  alfo  ftated  the  principle,  on  which,  in  fuch  a  ^  £„„.  1909. 
cafe,  the  contrad  is  held  to  be  void :  becaufe  the  infurcr  is 
led  into  error,  and  con?putes  his  ride  upon  circumftances  not  r  205  ] 
founded  in  fa6l ;  by  which  mean^,  the  riH^  actually  run  is 
different  Ixom  that  intended  to  be  run,  at  the  time  the  contraii 
is  made.  On  this  ground  it  is,  that  the  contrail  is'  as  much 
at  an  end,  as  if  th^re  had  been  a  wilful  and  falfe  allegation,  or 
an  undue  concealment  of  circum fiances.  The  dottrine  here 
meant  to  be  advanced  will  be  better  undcrflood,  and  more 
fully  illoftxatcd,  by  attention  to  the  following  cafe : 

It  was  an  acliou  on  a  policy  of  infurance  on  the  flnp,  **  the  Mac<fow:«H  v. 
Mary  and  Hanvah,  from  New-Tork  to  Philadelphia:*    At  the  l"^^''  ^""«' 
time  when  the  infurance  was  made,  which  was  in  London^  on 
ihe  30th  of  Januarfy  the  broker  reprefent^d  the  fitiiatlon  of 

ifae 
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CHAP,  the  fhip  to  the  underwriter  as  follows  :  "  The  Mary  mi  Han* 
j^^^  «  nah^  a  tight  veflel,  failed  with  fevetal  armed  fliips,  and  was 
"  fecn  fafe  in  the  Delaware  on  iheilth  of  Decembefy  by  a  (hip 
<•  which  arrived  at  New  York.'*  In  faft  the  (hip  was  loft  on 
the  gth  of  December^  by  running  again  ft  a  cheveau  ie  frijt^ 
placed  acrofs  the  river.  The  caufe  came  on  to  be  tried  before 
Lord  Mansfield  at  Guildhall.  The  defence  was  founded  on  the 
roifrepi-efentation  as  to  the  time  when  the  (liip  was  feen ;  and 
tne  reprefentation  and  the  day  of  the  lots  being  proved,  the 
jury  found  for  the  defendant.  >  A  rule  was  obtained  on  the 
part  of  the  plaintiff,  calling  upon  the  defendant  to  Ilicw 
caufe  why  there  fhould  not  be  a  new  trial.  After  argument 
at  the  bar» 

Lord  Mansfield  {did  :  "  The  diftin£lion  between  a  warranty 
and  a  reprefentation  is  perfeSly  well  fettled.  A  reprefentation 
muft  be  fair  and  true.  It  fliould  be  true  as  to  all  that  the  infured 

» 

Inows  ;  and,  if  he  reprefents  fafis  to  the  underwriter,  without 

knowing  the  truth,  he  takes  the  rifk  upon  himfelf.  But  theSHc- 

rence  between  the  faft  is  it  turns  oiit,  and  as  reprefehtcd,  mull 

be  material.     The  cafe  of  the  JuHus  Cafar  was  very  aiffcrent 

Vidcanre,  the     from  this.     The  fliip  there  was  only  fitting  out,  when  the  in- 

^WarfbnT^''"    furance  was  made.    No  guns  nor  men  were  put  on  board.  It 

P*  »97»  v^as  only  faid,  what  was  meant  to  be  done;  and  what  was  done, 

though  different,  was  as  advantageous,  or  more  fo,  than  what 
had  been  rcprefented.  There  was  no  evidence  of  a^ualfraui 
in  the  prefent  cafe,  and  no  queflion  of  that  fort  feemed  to  be 
made.  But  tlierc  was  a  pofitive  averment,  that  the  (hip  wai 
feen  in  riie  Delaware  on  the  nth  of  December.  The  under- 
r  ao6  1  writer  was  deceived  as  to  that  fafl,  and  entered  into  the  con- 
traft  under  that  deception.  There  was  no  evidence  at  the 
trial  when  the  was  feen  in  the  Delaware^  or  in  what  con- 
dition :  but  fuppofe  the  fad  had  been  explained  in  the  manner 
now  fuggefled,  why  did  the  infured  take  upon  hira  to  compute 
the  day  of  the  month,  on  which  (he  had  been  feen  ?  Why  did 
he  not  mention  exaQly  what  his  information  was,  and  leave 
the  underwriter  to  make  the  computation  ?  In  infurances  on 
{hips  at  a  great  diftance,  their  being  fafe  ujp  to  a  certain  day 

16  always  confidered  as  a  very  important  circumBancc.    I  am 

of 
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•f  opinion,  that  the  repfefentation  cpncerning  the  day  was  C   H    A   P^  ^ 

material.'* 


Mr.  Juftice.  JVilles. — "  This  is  certainly  only  a  reprcfenta- 
(ion ;  but,  in  an  infurance  on  fo  Ihort  a  voyage,  it  might  have 
ro^de  a  material  difference  whether  the  (hip  was  known  to  be 
fafe  two  days  Fponer  or  later.  It  ought  to  have  been  (hewn« 
on  the  part  of  the  plaintiff,  that  it  was  not  material,  bat  there 
was  no  evidence  that  the  fhip  was  met  on  the  9th,  or  any 
other  day.  The  materiality  was  proper  for  the  confideratioa 
of  the  jury."* 

r  » 

y 

Mr.  Juftice  AJhlmrfl. — "The  diftinflion,  which  tfaecourt  hat 
made  in  the  cafes  on  the  Julius  Cajafj  and  fome  others,  be- 
tween a  reprefentation,  and  a  warranty,  is  extremely  juil. 
There  is  no  imputation  of  fraud  in  this  cafe ;  but  the  infured 
fhopld  have  been  more  cautious.  In  the  former  cafes,  tltto  re- 
prefentation was  of  what  was  intended  ;  here  it  was  of  a  faA 
flawed  as  having  happened,  within  the  knowledge  of  the  infured. 
He  fhould  have  made  the  reprefentation  in  the  fame  words,  in 
whiph  the  intelligence  is  faid  to.  have  been  communicated  19. 
lum." 

Mr.  Juflice  BuJler,-^*^  We  cannot  fay  the  difference  pf  ih^ 
day  was  not  xxiaterial.  X^  fafety  of  the  fhip  is  the  mofl  ma- 
leriai  h£t  of  any,  i<i  cafes  of  infurance.  The  plaintiff  adrpits 
that  the  place  where  fhe  was  met  in  fafety,  was  material.  Why 
was  not  the  time  equally  fo  ?  There  was  no  intentional  deait^ 
and  it  is  perhaps  unfortunate  that  the  tnfured  made  th  mijlake^ 
but  I  think  the  verdid  right." 

« 

A  fimilar  dccifion  was  made  by  the  fame  learned  judges  at  a     r  i^^on  1 
period  fubfequent  to  that  of  the  cafe  of  MacdowallznA  Frafcr.  Simicy  v.  v^^i- 

^  ^  -^         kinfoiijB.R. 

Mich.  21  Gfi<i. 

Upon  a  motion  for  a  new  trial.  Lord  Mansfield  and  the  reft  iy^^""/.  J^'^* 
of  the  court  were  clearly  of  opinion,  that  if  the  broker,  at  tht 
^ime  when  the  poKcy  is  effeded,  in  reprcfenting  to  the  under- 
writer the  flate  of  the  fhip,  and  the  laft  intelligence  concci  ning 
Mr,  does  not  difclofe  the  whole,  and  what  he  conceal:  Hiall  ap< 

pear 
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9.  pear  material  to  the  jury,  they  ought  to  find  for  the  ynder* 
writer,  the  contra3  in  fuch  cafe  being  void ;  ahhough  the 
concealment  fliould  have  been  innocent^  the  fade  not  men- 
tioned  having  appeared  immaterial  to  the  bro](er,  and  having 
not  been  communicated  merely  on  that  account. 

But  as  has  been  faid  before,  and  as  will  appear  from  the 
cafes  already  cited,  in  order  to  vitiate  the  contraS,  the  thing 
concealed  muft  be  materialy  il  mult  ht  fomefaS!^  and  not  merely 
a  fuppofition  or  fpeculation  of  the  infured ;  and  the  underwriter 
muft  take  advantage  of  any  mifreprefentation  the  firft  oppor- 
tunity, otherwife  he  will  not  be  allowed  to  claim  any  benefit 
from  it  at  a  future  period.  If  therefore  the  infured  merely  xe- 
prefent  that  he  expels  a  thing  to  be  done,  the  contract  wiil  not 
be  void,  although  the  event  (hould  turn  out  very  difierent 
from  his  expefiatiop, 

Barber  y.  Thus  upou  a  motion  for  a  new  tnal,  one  of  the  groundi 

Finchcr,  Douf.  0^^^^  ^^  induce  the  cduft  to  grant  it  was,  that  fince  the  trial, 

a  material  reprefentation,  which  had  been  made  to  ShidMt 
the  firfl  underwriter  upon  the  policy,  and  which  turned  out  to 
be  falle,  had  been  difcovered.  Shulbred  made  an  affidavit,  by 
which  it  appeared,  that  when  he  figned  the  policy  in  March 
1778,  the  broker  was  getting  feveral  others,  on*  other  fliip^t 
fubfcribed  at  the  fame  time,  all  belonging  to  the  fame  owner, 
and  faid,  fpeaking  of  them  all — "  which  veffels  are  expeSied  W 
*•  leave  the  coaft  of  Africa  in  November  or  Detember  ITJI*^ 
In  truth,  the  veflel  in  queftion  had  failed  in  If^ay  1777)  *nj 
Shulbred  fwore,  that,  if  he  had  known  that  cirumftanee,  be 
would  not  have  (tgned.  There  had  been  adions  brought 
againft  all  the  underwriten  on  the  policy,  except  Shulbred, 

r  %o%  1  ^rA  Mansfield. — "  It  has  certainly  been  determined  in  a 
variety  of  cafes,  that  a  reprefentation  to  the  firft  underwriter 
extends  to  the  others.  But  under  what  circuipftances  has  the 
defendant  gone  to  trial  in  this  cafe  ?  he  certainly  knew  what 
fcad^ecn  reprefented  to  himfdf.  He  was  acquainted  with  Shi- 
'  Iredy  and  had  an  opportunity  o.f  aflcing  before  the  trial  what  ha4 
|)een  reprefented  to  hxm^    If  therefore  this  evidence  if  nt^ 
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it  Ts  owing  to  bit  own  negligence.     But  the  repreftntation  ^   ^j.^   **• 
is  not  material  j  it  was  only  an  ixpeSlation^  and  the  under-   'i^^-  ^^'^^V 
writers  did  not  enquire  into  the  ground  of  the  expectation. 
This  was  lying  by  till  after  a  trial,  in  order  to  make  an  ob- 
jefiion  if  the  verdifl  ibould  be  for  the  plaintiff/'    The  rule 
was  difcharged. 

There  if  another  rule  upon  this  fubje£l»  which  it  is  material 
farttailarfy to  mention ;  although  it  may  be  colledled  from  aU 
mod  all  the  cafes,  that  have  already  been  quoted :  and  it  is  ap- 
plicable to  each  of  the  three  branches^  into  which  this  chapter 
has  been  divided.  Wherever  there  has  been  an  allegation  of  a 
falfliood,  a  concealment  of  circumftances,  or  a  mifreprefen- 
tation,  it  is  immaterial,  whether  fuch  allegation  or  conceal- 
ment be  the  a£l  of  the  perfon  himfelf  who  is  interefted,  or  of  his 
agent ;  for  in  either  cafe,  the  contraS  i^  founded  in  deception^ 
tod  the  policy  is  confequently  void.     The  reafon  of  this  rule 
is  nothii^  more  than  that,  which  the  law  of  England  has  for 
general  convenienceadopted,  in  treating  of  the  relation  between ' 
matter  and  fervant ;  declaring,  that  the  mailer  muft  always  be 
tefponfible  for  the  aA  of  his  fervant,  if  done  by  his  exprtjs  or 
imfHed  command.     It  would  indeed  be  of  very  mifchievous 
confequcnce,  if  a  man  might  flielter  himfelf  from  Itfponfibi- 
lity  of  any  kind,  by  throwing  the  blame  upon  his  agent :  it 
would' be  to  allow  him  to  contradiA  a  maxim  of  law^  which 
lays,  that  no  man  (hall  be  fuffered  to  make  any  advantage  of 
bis  own  wrong  t  and  would  overturn  that  wife  principle  of 
tquity,  that  Mrhen  one  of  two  innocent  perfons  (for  the  mat- 
ter may  Without  danger  to  the  argument  be  fuppofed  innocent) 
tnuft  fuSer  by  the  fraud  or  negligence  of  a  third,  he,  who 
gave  credit  to  that  third  perfon,  (hall  |)ear  the  confequences 
arifing  from  the  confidence  fo  repofed.     If  this  be  true,  and  it 
cannot  be  denied,  of  contraQs  in  general,  it  muft  alfo  be  ad- 
iAtted  in  thofe  of  infurance,  wherc^  from  the  very  nature  of 
the  cafe,  the  bufmefs  is  feldom  tranfaded  by  the  parties  them-      (  ibg  ] 
felves ;  but  is  moA  commonly  efre£led  by  the  interpofition  of 
agents  or  brokers.     The  courts  of  juftice  have  accordingly 
^held,  that  any  fraud  in  the  agent  of  the  infured  vitiates  and 
tftovls  the  contradl,  as  much  as  direSt  fraud  in  the  infurrd 
t  X  himfelf: 
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Ck  Hr  A.   e  tninralf:  md  fbit*  altbough  tlwaCl  ctQtialibetiBccdsfcaBtv 

tbe  ownerof  the  property ;  or  even  tbo^gh  he  AhhiU  bejpm 
ft^y  iiMioceot.  •.•  t    •.   .  -.'    . 


S'ewait  and 
others  ▼.  Dun- 
iop  and  others, 
Jl/ Lords,  det. 
Apr.  8, 1785. 


1 A  a  cafe  before  the  Hou&  of  Lordst  fo  late  ai  »the  yoi 
1785,  this  do6lrine  was  confirmed*  It  catneiieforelh^Ilaaft 
on  an  appeal  from  the  Court  of  SeiEons  in  Scoikmi^  utehid 
determined  in  favour  of  the  refpondentSi  tfae  oodervrMenl 
The  cafe  was  fliortly  this  :  a  mail  having  arrived -ml  (kwiid^ 
knowing  of  the  lofe  of  the  fliip  infiired^ajid  meetibgainefld 
and  intimate  acquaintance  of  theinfuredi  and  a  panneciRid 
bfm  in  fome  other  adventoresy  communicated  tJis  xAUiSigstk 
of  the  lofs  of  the  (hip  to  htm,  who  defited.it  might  bn^^fttitf^ 
The  feme  day^  as  appeaned  by  tbe  evidence,  tbe  ifcAm,^wh 
had  received  this  informatibn,  heM  a  converfation  with  4r 
plaintiff's  clerk,  who  made  this  depofition,  ^  that  neither  at 
f<  that  time,  nor  at  any  other  time  of  the  faidd^^  had  Mui)r 
^^  converfation  whatever  with  theiaid.Mn  Ba^^rQit  W^hf^ 
^*  from  him,  either  in  writing  or  othenniSp»  rotetiv^itA  itK 
H  Peggy  (the  ihip  in&iredj,  nor  did  he  gttany  MattTomiiBk 
^  or  any  other  perfon,  relative  to  the  inakingiiii&ittaKeDpoa 
*<  her,  further  than  the  faid  Mr.  Bpog^s  afltingArdkfomU.ifht 
**  knew  whether  there  was  any  infurance  made  upon  ber^  and  if 
^  there  was  any  account  of  her.  V  After  f  hia  cosvBsfatieivtbt 
{plaintiff  defired  the  clerk  to  write  to  get  an  infmanccie&fici 
which  hie  did,  without  flating  a  W9id  (iit  leaft  n^(aolL4|^ 
pear  that  he  (lated  any)  of  thir  converfetion  ft^-hbrottfttfi 
Upon  the  whole  of  the  evidence  in  tfab  cauToy  adfihoaghit  lU 
not  appear  by  any  depofition  that  the  plaintiff  knew  of  thk'iail 
of  the  (hip  at  the  time  he  made  the  infurascot  the  hatkd 
Seflion  decreed,  <*  that  the  infurance  eaadeby  the^pfaiittff 
^  V^ould  not  have  been  made,,  if  the.brigantineiii&ffrf^iM 
**  not  arrived  in  the  road  of  Greenock  the  day  {yeceding»  vA 
^  brought  intelligence  that  the  Ihip  Peggj  was  taken ;  and 
^  therefore  that  the  pc^icy  was  void."  The  Uoufe  <iiJ»i^ 
leonfitmed  this  decree.  '        '.  *    ^^ 
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In  tie  deelfionsjof  the  Houfe  of  Lovds  tli6  reafooi  oi^ 
igmeiu  never 'appear  {  and  crtm  tiebea  tfar  faatofi  ^i^^P 
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1^  their  apiokumTOpen  .tti]f.cau(e  thm  drpendMig  ia  tbat  a  i^  A.  F|» 

IniTe^'aiifaBlitic  rapprti  ^o£  thrm  af e  not  ^fily  oblained :  the  ^ 

confequence  of  this  is,  that  one  is  frequently  Wii  t^  Conj^r 

tiiTB)  tipoA  what  grounds  the  decree  was  pronounced.     If  W9 

my  be  aMe  w^  to  cpojcduji^  upon  the  cafe  of  Stetmri  v.  i^9<> 

i^itfliouU  Teemi  tfaati^s  ao  dirtflor  pofitive  a&  of  knowr 

\figiAim  \aau^  boniA  to  cbe  pliintiff  bim&lf^  t^  fomrct^ 

&don«whiob  the  clerk  byd  with  Mr.  Boag^  waia  held  to  ];«  $ 

jiffioie^t  proof»  that  the  lofs  was  known  to  him,  at  the  time 

k  wtot^tfae  kfttfer^  at  the  defirc  of  the  plaintiffs  ordering  thf 

%fiirancft.     If  ^own  to  the  clerk»  the  afi  of  the  agent  ija 

faclta  eaic  hecomet  the  aQ  of  the  principal ;  becaufe  the  If  WV 

isfon  general  reafona  of  policy^  will  prefume,  that  the  pritir 

^1  flmft  k90W  whatever  ha$  come  to  the  knowledge  of  ctad 
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•  fiat  lA  tjbe  ead  of  the  fame  yeao  a  cafe  was  decided  in  tbe 
Sifig^s^Bencb^  exprefsly  upon-the  point  of  fraud  in  the  agent; 
for  ft  appeitred  tltiit  the  infured  was  not  guilty  of  any  improper 
Mudoft  in  the  tJ^niipftion.  In  that  cafe,  the  circumfiaocef 
^rqre  nimierous;  and  the  judges  gave  their  opinions  finaii^ 
opdn  t^  ^neft^on* 

'It  was  an  a^on  op  «  pcdicy  of  iofiiraace  for  119/.  under  FittKei^M  t 
Hr&ien  by  the  dcfendimt  on  the  ^ ill  oi September  178a,  at  fix  JJ^'J"*^;  'J*** 
^tiicufibr  iem^  on  a  cargo  of  oats  on  board  tl>e  ihip  Jofeph^ 
k4£  or  not  loft,  at  and  from  Hartlantfto  P ortf mouthy  beginning 
|he  ad?|;otiire  fronuthe  loading  thereof  o^  board  the  faid  ^bip 
fillfarthniL  The  defendant  pleaded  the  general  ifliie,  ^nd 
)fw4  th^  piiemitMn  ipto  court.  This  eagle  came  on  to  be  tried 
kfbrej  Mr.  Jnilifie  JBulltr  at  GutUhaU^  vrhtn  f  v^ii^  W?t 
fMbd  £or  t(ie  plaintiff^  fobjed  to  the  opinion  of  the  court  upcf 
the  Mlowiog.caft : 

•  *  * 

i'  Yiax  on  tje  «7*  of  J^lf  17^2,  ^^//ftwp  Bundmik^  of  JRob^ 
§gM  for  the  plainti^  contraded  with  Richard  TTf^mas  of 
HarihnJf  a  cpm  fa^or^  for  the  purchafe  of  500  quarters  of 

#nti^  to  biei  eoofigned  to  WilH^hi  fyller,  at  Pprtjm9fitbt  o^ 
flll&ptijS^pqpop^  j  IfnA^ifitA  Thonmitt.  tp  SttfA  ^ip  {B^pdock) 
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F.  a  bill  of  lading  and  invoice,  and  alfo  a  like  bill  of  lading  asj 
invoice  to  the  plaintiff  at  Mr.  Fijhtr^i  at  the  Tmnir^  Lonim, 
That  in  purfuance  thereof*  Thomas  (hipped  the  oats  on  boaid 
the  fhip  infuredy  which  failed  from  Hartland  on  the  \hth  if 
Septekiber  1782,  and  was  loft  the  fame  day  off  the  pier  of 
Hartland.  That  on  the  i6th  of  September  17 82,  Thmoi 
wrote  the  two  following  letters  to  ffUliam  Bundock^  and  to 
Fijber* 

To  Mr.  William  Bundocr. 

Sir,  Hartland^  Sept.  1 6th,  1782. 

This  morning  I  loaded  the  Jofeph  with  175  quarters  of  oais 
to  the  addrcfs  of  fFilliamFuIIerj  Portfmouthy  and  the  Jloop  faiUi 
immediately  \  but  I  am  afraid  the  wind  is  coming  to  the  weft- 
ward,  and  will  force  her  back.  I  have  fent  a  bill  of  loadings 
and  a  letter  by  the  mafler  to  Mr.  Fuller  \  and  alfo  a  bill  of 
loading,  and  advice  to  Mr.  Fijher^  that  he  may  injure^  if  be 
likes,  as  the  equinox  is  near,  ^e.  R.  THOMAS. 

To  CUTHBERT  FiSHER     Efq. 

Sir,  Hartlandy  Sept.  16th,  1782. 

By  an  order  from  Mr.  ff^JIiam  Bundock  of  Poolj  1  Slipped 
this  day  on  board  the  Jofeph^  which  immediately  fet  lail  for 
Portfmouthy  a  cargo  of  oats  as  under ;  and  by  the  fame  order 
as  well  as  the  order  of  Thomas  Fitzherbert  Efq.  I  took  the 
liberty  of  drawing  on  you  at  three  days  fight,  in  favour  of 
Mcffrs.  1?^^//  ^nd  ff^illesy  or  order,  106/.  to  be  placed  to 
the  account  of  Thomas  Fitzherhert  Efq.  /  xvijb  the  wbok 
Jafe  to  hand^  and  expe£l  another  veflel  to  be  loaded  this 
week,  weather  permitting :  this  evening  appears  ftormy. 

R.  THOMAS. 

Then  follows  the  bill  of  lading.  The  cafe  further  flates, 
that  about^;if  or  f even  o'clock  oi  the  evening  of  the  \6th  ofSef" 
tetpber,  Thomas  heard  a  report  that  thejbip  was  onfiore;  dJid 
at  fix  0* clock  in  the  morning  of  the  tyth  he  knew  the  Jbip  flW 
lojl.  That  the  mode  of  fending  letters  from  Hartland  to  Lon^ 
don^  is  as  follows :  the  letters  are  collefled  by  a  private  haad 

about 


' 
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about  one  of  two  o'clock  of  the  day,  on  which  the  poftfeti  out  C   H   A   F. 

from  ^BMefordy  from  which  place  it  goes  about  nine  o'clock 

in  the  evening.     That  the  i6th  of  SfpUmlfr  was  not  a^poft 

day ;  and  the  above  letters  did  not  leave  Hartland  ////  one  o* clock 

in  the  afternoon  of  the  17 /A,  which  was  the  poft  day  from 

Biddeftrd  to  London :  and  the  letters  which  went  from  Bidde^^ 

ford  by  the  poft  of  that  evening*  were  received  in  London  on 

the  2och  of  September.    That  on  the  19th,  the  plaintiff  wrote 

the  following  letter  to  Fift)er. 

Stubb'LodgCj  Portjmoutb^ 

Sept.  19/A,  1782. 
Dear  Fijher^ 

My  correfpondent)  Mr.  Bundocky  having  informed  me,  that 

be  has  fent  two  floops  to  Hartland  in  Devon/hire^  to  load  oatc 

on  my  account  and  riik,  I  beg  the  favour  of  you  to  infure  my 

amount  of  the  cargoes  to  Port/mouthy  as  foon  as  the  bills  are 

fent  you.  T.  FITZHERBERT. 

That  the  laft  mentioned  letter,  together  with  the  former 
from  Thomasy  dated  September  1 6th,  were  received  by  Fijher  in 
London^  on  the  2oth  of  September  \  and  he  thereupon  directed 
the  tnfurance  in  queftion  to  be  effe£led  :  that  on  the  21ft,  de- 
fendant fubfcribed  the  policy.  Upon  this  cafe,  after  argument 
at  the  bar> 

Lord  Mansfield (dJiAi  ^  this  policy  is  ef}e£led  by  mifreprefen* 
tation,and  that  mifreprefentation  zx\k%from  the  proper  agent  of 
the  plaintiff,  who  gives  the  intelligence.  Now  whether  thif 
happened  by  fraud  or  negligence,  it  makes  no  difference ;  for 
in  either  cafe,  the  policy  is  void.  As  to  the  mifreprefentation, 
•the  underwriter  was  warranted  on  the  information  of  the 
agent  to  take  for  granted  that  the  (hip  was  fafe  at  12  or  z 
o'clock  of  the  17th  oi  September  \  for  the  agent  gives  an  ac« 
CQunt  of  the  fhip  being  loaded,  and  fays,  ^^  I  wifli  the  whole 
**  fafe  to  hand."  Then  there  was  (Irong  ground  to  believe 
on  his  letter,  that  (he  was  faie  when  the  poft  came  away  \  and 
the  poft-  mark  (hews  the  day  when  the  letters  were  fent.  How 
does  this  ooifrepreientation  come }    Why  from  Thomas^  wlio 

X  3  writes 


its  at  fHAisn  IK  a>^4.ieisfi 

4  It  A  »:  l(AriMtbil^r»  arid  ^etMliiii6n(»oflteM^V^^ 

j^m^fe  that  he  tnay  infbre ;  for  fo  he  {ny^t^tdttf^  inrttr  JiilW 
Ift^  Bttnehci.  He  was  honed  at  tlMT  iitttt  he  #iM«'^e1fa«ri} 
%ui  on  fhe  l6<tf»  at  night»  he  hilars  that  the  Aip4«  ^e^AMg 
thd  the  nett  morniAg  he  knew  ^at  fhe  Mtt  aibfoiofelf  lofti 
The  poft  did  not  go  out  till  tkt  aftem6c»!  af  itatAaf  v^Atd 
lie  had  full  opportunity  to  fend  an  account  of  the  lofs.  If 
Simdi  were  dot  guilty  of  fraud,  at  ieaft  ht'  W^  glf^  of 
grofs  negligence :  but  either  way,  if  T^smaf  weie  pcrfefilf 
innocent,  this  policy,  being  effe£led  by  raifreprefenfttioil}  ^ 

Mr.  Jufticc  ff^ll^s. — «  Thomas  is  moft  clearly  to  be  confi' 
4erecl  as  the  ageht  of  the  plaintiff,  tie  ftcws  by  hii  fcttcr  to 
Fi/brr^  that  he  aSs  as  well  by  the  orderi  of  Fifzherifri  ac  '^ 
Butidod.  If  then  Thomas  be  the  agent  of  fhe  plaintiff,  lie'ti 
tnoft  ctrtainly  liable  for  his  mifreprerentations :  ahJfii 
the  mifreprefentation  is  grofs." 


' ; 


Mr.  Juftlce  Ajbhurjl,-^^*  On  priftclj[)I«  df  policy,  it  \i  tifacf- 
fary  that  a  man  (hould  be  anfwerable  for  the  aEls  oFlxis  ag&M. 
"It  is  often  difficult  to  prove  the  privity  of  knowledge;  and 
therefore  the  law  willprefume,  that  fafts  ktlown  td'tbe bi^t 
arc!  alfd  within  the  knowledgis  of  the  other.  Nor  is  there  any 
hardfliip  on  the  plaintiff;  for  if  this  fdJBt  had  been  knoWtti  tbe 
policy  could  not  have  been  efikdedi" 

'  Kir.  Jufiice  Bulbr.^*^  In  ordef  to  fliew,  ^at  Tt^mas  wti 
not  the  agent  of  the  plaintiff,  the  counfel  has  affuiaed  a  Mi 
trhich  18  contrary  to  the  cafe ;  for  it  is  faid,  ttettuhe^isfunsiee 
was  not  made  in  confequence  ofTlfortujs^^  letter.'  Butwbtt4t 
the  fad  (  Tbe  plaintiff's  letter  to  Fi/ber  defires  him  t6  InfMiu 
foon  as  the  bHIl  of  lading  are  fent.  By  whom  were  ttiey  idk 
'  ^ntf  By  Thcmat-^  then  he  refers  to  T'A^MJir  for  ail- tbe  infer- 
inetioni  and  as  the  fimndaticin  of  the  inforanceb  The'^aiiitifl'i 
'  I  dare  fay)  is  innocent ;  and  fo  is  tbe  defendants  But^tMie 
plaintiff  build  ht»  mformation  on  that  of  llisageiW»"axlii2ii 
igcnt  be  guilty  of  a  wifrepreftntalion^  the^pHncipal  ipnofitof* 
fer.    It  ik  the  common  queftien  efeiy  day  at  GvM&«/l^,  whtn 
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t 

imt  ^  tiro  fiinocenl  perfens  moft  .foffer  by  th^  (raiid  of  cr  H  A.  ]^ 
iwgligcito  of  ^  thirit  which ef  ihe  two  gave  creda.    In  tbia  '^^  ,.~^/ 
cal^  the  plaintiff  trafleii )  not  the  defendant :  Tl^^/ndsr  had  very 
nMicml  infonaation)  wbicb  he  d\^  not  commuBicaie ;  the 
oMifequeiioe^  wUch  ls»  that  the  .policy  is  void^  and  the  p^^m 
amft  be  delivered  to  the  defendant/' 

^  f«Ma  tbeib  cafes,  the  principleii  which  we  fought  to  efta»> 
Uthf  is  evident)  «#£•  that  whether  the  fraud  or  nuTrepre^ 
feataue0  b^  the  a^  of  the  iniured,  or  of  his  agent,  the  po«> 
Key  is  void,  and  the  contra^  between  the  parties  is  vacated 
and  annulled. 

Xohave  troubled  the  reader  with  all  the  cafes  that  have  come 
tp .trial  upon -the  ground  of  frauds  would  have  fwelled  this 
<lia^  to  the  fize  of  a  volume;  and  at  tbe  fame  time  would  be 
tdttUyunneceflaiy,  as  every  cale  of  fraud  rouft  depend  apon 
its  own  circumfiances.  It  was  thought  fufficient  to  lay  down 
the  general  principles,  which  the  courts  have  adopted  upon  the 
feb^,  and  which  are  applicable  to  each  divifion  of  it  as  dated 
iftlbe  be^nning  of  this,  chapter ;  aod  to  cite  two  or  three  cafes 
Wider  each  bead,  in  order  to  confirm  and  illuQrate  the  portions 
and  principles  advanced* 

*  •  Bat  as  frcud  is  a  charge  of  a  very  ferious  nature,  materiaHy 
adding  a  man's  credit,  charader,  and  reputation,  the  law  of 
England  will  never  prefume  that  any  one  is  guilty  of  it ;  nor 

t6t  afide  a  contraft  on  that  ground,  unlefs  it  beftili/  andfatlf- 
^faSmfyfuoYed*  The  confequence  of  this  favourable  prefump*- 
iioQ  iib  that  the  burden  of  proof  lies  upon  the  perfen,  ivho 
:  wiDies  fo  avail  himfelf  of  the  fraudulent  condufl  impisted. 
'^rbm  if  iheinfufed  is  fuppofed  to  be  guilty  of  fraud;  ibe^proof 
^ifit^aHsvpon  ibe  underwriter  ^  becaufe  he  h  tbeferfon^  who 

•  isito derive  a. benefit  fiV>m  fubftantiating  thecharge.  Tbi4  is  itot 

-  ^f  t^rlarw  of  Engkndy  but  the  law  of  comraon  fbnfe,  founded  Roccut«  Not.  p. 
"teipfideiplea  of  equity  and  juftice.  Although  it  has  b^en  faid,  ^^* 
rdm^frairi wiUoot  bepvefumed,  nnlefa  it  \iit*fnUfani ftxthfac^ 
^k'i^^mi^  'it  is  not  intended  to  conve/an  idea,  that  there 
enftbt-a/^/m  and  dlrtB  proof  of  fraud,  in  order  to  annul 

X4  the 
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the  eootrad.  The  nature  of  the.  thing  itfi&lf,  which  ts  gene* 
rally  carried  on  in  a  fecret  and  cUndeflioe  manner,  does  wA 
admit  of  fuch  evidence  ;  and  therefore,  if  oo  proof  but  iha 
of  adual  fraud  were  allowed  in  fuch  cafes,  Houch  nuibhtef 
and  villainy  would  enfue,  and  pafs  with  impuniiy.  Cir« 
cumftaatial  evidence  is  all  that  can  be  expected  ;  an4  indeed, 
[  215  ]  .  all  that  is  neceflary  to  fubftantiate  fuch  a  charge.  The  pre* 
judice  entertained  againft  receiving  circumfianiial  evidence, 
is  carried  to  a  pitch  wholly  inexcufable.  In  the  cafe  before  us, 
we  have  already  (hewn,  it  muft  be  received ;  becaufe  the  na* 
ture  of  the  enquiry  for  the  mod  part  admits  of  no  other,  and 
confequently  it  is  the  beft  poflible  evidence  that  can  be  givem 
But  takhig  it  in  a  more  general  fenfe,  a  concurrence  of  circum* 
ilante$  (which  wemuft  always  fuppofe  to  be  properly  authentic 
cated,  otherwife  they  weigh  nothing)  forms  a  ftronger  ground 
of  belief,  than  pofitive  and  dire£l  teflimony  generally  afibrds; 
efpecially  when  unconfirmed  by  circumfiances.  The  reafonof 
this  is  obvious :  a  politive  allegation  may  be  founded  in  mit 
take  or  what  is  too  common,  in  the  perjury  of  the  witneis : 
but  circumftances  cannot  lie ;  and  a  long  chain  of  well  con- 
x)e£led  fabricated  circumftances,  requires  an  ingenuity  and 
ikill  rarely  to  be  met  with  ;  and  fuch  a  confiAency  in  thofe 
who  come  to  fupport  thofe  circumftances,  by  their  oaths,  at 
the  annals  of  our  courts  of  juflice  can  feldom  produce,  fie- 
fides,  circumftantial  evidence  is  much  more  eafily  difcufied, 
\  and  much  more  eafily  contradicted  by  teftimony,  if  falfe,  than 
the  pofitive  and  dire£l  allegation  of  a  fa3,  which,  being  con- 
fined to  the  knowledge  of  an  individual,  cannot  poflibly  be 
the  (ubjeQ  of  contradifiion  fpunded  merely  on  prefumptioa 
and  probability. 

Another  queftion  upon  this  fubje£l  remains  tabe  difcufled ; 
and  that  is,  whether  the  underwriter  is  bound  to  return  the 
premium,  or  is  liable  to  an  a£lion  for  it,  in  a  cafe  wbeie  fraud 
has  been  proved  againft  the  infured  ;  and  confequently  where 
the  contrail  is  void,  and  no  ri£k  has  been  run*  The  ordinances 
Crd.ofLew.14.  oi  franc€  dechfCy  that  if  fraud  be  proved  againft  the  infuredi 

he  fliall  be  obliged  to  reftore  to  the  infurer  that,  whkh  he  bas 
received  from  bimi  and  aUb  to  pay  him  double  the  premium : . 

and 
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aoch  if -ffand  be  proved  againft  the  infarer*  be  (hall  in  like  man*  C  '  H   A   P. 
iierbe  tiable  to  reftore  the  premium,  aad  to  pay  datible  the  fum  *  _^~  ^  ''^^Jt 
infufed  to  the  owner  of  the  property.     A  learned  commentator  2  Vaiini  9€. 
upoa  thefe  ordinaneet  obfervesi  that  if  this  article  fuppofe  a  full 
convt£Uon  of  the  ctime^  the  punifhment  is  t<>o  fmall ;  and  that 
here  the  punifliment  of  the  afliirer  and  afTured  is  nearly  equal, 
although  the  crime  of  the  aflbred  is  much  greater,  when  the 
difierence  between  the  premium,  and  the  value  of  the  property 
u  oonfidered.     Indeed,  the  idea  of  enriching  one  man  by  the 
puaiJbmeot  of  another  is  itfelf  a  ftrange  one  ;  and  fomewhat     [  2x6  ] 
iaconCftent  with  the  prefent  notions  of  criminal  juftice.    The 
groand  upon  which  it  has  been  introduced  into  the  edids  of 
franci  upon  infurances,  muft  have  been  this,  that  as  the  infur- 
er  in  one  cafe,  and  the  infured  in  the  other,  runs  a  confiderable 
rtik  by  frat^lent  allegations  or  concealments,  they  {hall  feve* 
nlly  be  entitled  to  the  fums  (tared  in  the  ordinance,  as  a  re* 
coB^eace  for  the  riik  they  fo  incurred. 

The  law  of  England  has  hitherto  been  (ilent  upon  this  fub« 
jeS,  there  being  no  pofitive  declaration  of  the  legiflature  re- 
fpcfliag  it :  and  our  courts  of  juftice  had  not  till  lately 
adopted  any  general  rule,  with  refpe^t  to  the  return  of  pre- 
mium in  cafes  of  fraud.  In  two  or  three  inftances  in  the 
Court  of  Chancery,  where  the  underwriters  have  been  relieved 
from  the  payment  of  the  fums  infured  on  account  of  fraud, 
the  decree  has  directed  the  premium  to  be  returned. 

Thus  in  a  cafe  in  the  year  1 690,  the  defendant  and  others  Whittingham  v, 
had  come  to  the  infurance  office,  ?nd  bought  a  policy  for  in«  Pi^cedenti  in  * 
faring  the  life  of  one  Horwell  (upon  whofe  life  they  had  no  ^^^^^^^l 
concern  or  intereft  depending)  for  a  year ;  and  the  policy  ran 
whether  intereAed  or  not  interefted,  at  a  premium  of  5  /.  per 
(nti.    They  took  this  way  of  drawing  in  fubfcribers  :    they 
agreed  with  one  Marwood^  a  known  merchant  upon  the  £x« 
change,  and  a  leading  man  in  fuch  cafes,  to  fubfcribe  firft ; 
hot  in  cafe  Harweli  died  within  the  year,  Marwood  was  to 
lofe  nothing,  but  on  the  contrary  was  to  (bare  what  (hould  be 
E^ned  from  the  other  fubfcribers.     Upon  the  credit  of  Mar^- 
U^'s  fabfcribing,  feveral  others  (ilvho  had  enquired  of  Mar^ 


til  orTtLAtsu  tn  vattaiwij 

^-^  I  wife*  Jhrtvell  lived  a^ut  foar  months^  add  then  disd^  ami 
tjun  bill  -was  brought  to  be  rdieyvl  ^giinft  tbe  poticyi'M 
this  naatter  betng  adl  ccNafeffisd  by  the  anhrer,  the  tdtut  dboraol 

fbe  policy  ta  be  delivered  tip,  andthefnmktm  U  Ar  rifrndii^n 

••» 

Da  Cofta  v.  So  atfo  ill  the  cafe  of  Da  Cf/fa  v«  Seandretj  wbkh  Itas  tl? 

wi!  170.  Vide  tpaAf  been  cited  in  a  former  part  of  this  cbapoeff  LatiMu^ 
ante,  p.  i79-     fkifM^  although  he  held  the  policy  to  be  void,  on  the  gfeond 

of  frand,  decreed  the  premium  to  be  returned  to  the  i] 


It  is  true*  that  during  the  argument  in  tbe  cab  next  lobe 
quoted,  the  connfel  cited  a  cafe  of  Ru€k^  v.  H^IUnghmjy  u 
[  217  ]  which  the  Matter  of  the  Rolls  had  been  of  a  dtfierent  opinion 
from  that  delivered  in  tbe  two  preceding  cafes*  Botiliord 
Mansfield  faid,  that  there  muft  be  feme  miftake  in  redtoig 
the  cafe  before  the  Mafier  of  the  Rolls :  for  tbe  practice  of 
tbe  Court  of  Chancery  was  certainly  agreeabfe  to  the  two 
former  cafes. 

WiifoD  ▼*  The  cafe,  In  which  this  obfervation  was  madei  wai  sttsc- 

I  Burr.  1361.     tion  on  a  policy  of  inliirance  on  a  (hip,  with  a  countof a  p- 

neral  indebitatus  affumfjit  for  money  had  and  receiTed  to.  lbs 

plaintiiF's  ufe  :  and  damages  were  laid  at  98  L    Tbe  tiial  «at 

Jiady  under  a  decree  of  the  Court  of  Chancery,  where  the  aov 

defendaot,  the  infurer,  being  there  complainant,  had  ^ardU 

pay  had  the  premium^  which  was  10  /•     No  money  wai,  la  tie 

prefent  cafe,  paid  into  court ;  though  tl^e  ufual  courfe  in  thcfe 

cafes  is  for  the  defendant,  the  infurer,  lo  bring  the  {Heoittt 

into  court.     The  jury  found  a  verdiftfor  the  plaintiffi  fortfac 

ten  pounds  premium,  on  the  count  for  money  bad  and  Iec6inc4 

to  his  ufe  \  although  they  were  of  opinion  againfi  tbe  policj) 

"upon  the  foot  of  fraud ;  and  found  againft  it,  as  being  £nii- 

dulent.    In  fad,  the  firfl  underwriter  was  only  a  decoy-duck, 

to  induce  other  perfons  to  underwrite  the  policy;  and  it  bad 

been  previoully  agreed  between  the  infured  and  him,  that  be 

fhould  not  be  bound  by  figning  the  policy ;  which  this  court 

confidered  as  a  fraud,  and  therefore  that  the  jury  had  giveo  ^ 

right  verdiCl  in  finding  the  policy  fraudulent.  With  ^h^^' 

curreoce 
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nkthfbbotiMxi MnufaU (fadfom ^whom tfab cataie wnitmd)  e  H   A  n 

tel  of  tfa  cottnfid  oo  bodi  ficks,  it  w»  agmcd  to  bring  thii 

fucfiion  before  the  courts  whether,  upon  a  policy  of  inruraneo 

Ung  fbitaiil£r«ildiiltBt,  die  pneihium  flKmM  be  leturntdto  the 

plaintiff  (the  ioTiirad)  or  retaioedbjr  the  fjbfendattt  (theiiifofer}i 

The  cafes  abovementipned  were  quoted  by  the  counfel  for  the 

plaintiff^  bant  they  being  all  in  Chancery,  Lord  Mansfiekt  faid^ 

he  waiMed  to -kiiow  whether  diere  was  ady  common  law  deteiw 

tmnatioii  to  the  fame  tlfo&.    As  it  did  not  appear  that  there 

wag^  his  hwdfliip  bid,  It  was  phin  what  muft  be  done  in  tlui 

cafe }  for  he  looked  upon  ihe  ojffir  modi  by  the  complaihant's 

Mi  in  equity,  to  be  the  fame  thing  as  if  the  money  had^^n^ 

tMfhm  irfught  into  court  in  the  prefent  cafe. 

>&it  ^though  the  common  law  has  been  fo  filent  upon  the     [  ^'^  H 
U^efi-,  as  not  to  by  down  any  general  rule ;  and  although  in 
idl  the  cafes  flaced^  the  premium  was  reftored  }  yet  if  thefraud 
ititotorioos,  palpable  and  grefs  in  its  nature,  the  court  ma^ 
order,  and  has  ordered,  the  underwriter  to  retain  the  premium. 

•Ttnm  yohere-^  aAion  was  brought  by  the  infured  to  recover  Tfler v.  Home^ 
tftii  bl^g  the  amount  of  the  defendant's  fubfcription  ;  the  Guildhall  aftet 
fhmi of  l«fofal  was,  that  the  infurance  was  fraudulent;  and  ^""  "^^  '^*^* 
Hfiittbe  plaintiff  knew  of  the  lofs  of  the  (hip  at  the  time  of 
'fliefting  the  policy.    The  counfel  for  the  plaintiff  were  under 
'*he»teceflity  of  admlttmg  that  their  client  had  made  feme  fani- 
-dale^t  infufances  upon  this  very  Ihip,  fubfcquent  to  the  onfe     - 
iwrtt  in  difpute  \  but  contended  that  flews  of  the  lofs  of  the  (hip 
'M'ttot  arrived,  till  after  this  particular  otle  was  effcaed.   The 
evidence,  however,  was  fo  ftrong  as  eafily  to  convince  the 
jtHy,  that  the  plaintiff  had  received  information  of  the  lofs 
brfbte  the  order  for  making  the  infurartce  was  given  to  the 
'broker;  and  they  found  a  vcrdifl  for  the  defendaHt. 

Lord  Mdntfieli  faid,  The  fraud  was  fo  grofs,  that  the  prC- 
nJiiitd  ftiould  not  be  recovered  from  the  underwriter^ 

A^  lift  this  great  ^ueftion  came  to  be  exprefsly  decided)  Ol>*pmui 
"«lKTe  the  agent  of  the  aflurei  only  had  been  the  guilty  per-  Affig*«."^ 
foiil  «nd  the  whde  Court  of  King'i  Bench  were  of  opinion,  ^X.*^;^^^ 

that   3J  Geo.  lU. 
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C   H_A   p.  chat  in  al]  cafes  of  aHualf nud  on  the  part  of  tie  afiiindor 
bis  agent»  the  underwriter  might  retain  the  premium* 


It  is  proper  alfo  here  to  obferve,  that  it  has  been  laid  down 
as  clear  law,  that  if  the  underwriter  has  been  guilty  of  frauds 
an  aSion  lies  againll  him,  at  the  Aiit  of  the  infured,  to  rectyver 
the  premium.  Thus  it  was  faid  by  Lord  Man^W^  m  the 
3  Burr.  1909.  cafe  of  Carter  v.  Boehm^  which  has  already  been  quoted  at 
'  large  in  this  chapter:  *<che  policy  would  be  void  againft  the 
**  underwriter,  if  he  concealed  any  thing ;  as,  if  he  infured  a 
^^  (hip  on  her  voyage,  which  he  privately  knew  to  be  arrived; 
**  and  an  aSiion  would  lie  to  recover  thepremiumJ* 

Ord.  of  Amfter-      By  fcvcral  of  the  foreign  ordinances,  the  punifhment  of 
2  M!ig!^46.      fraud,  in  matters  of  infurance,  is  exceedingly  fevere.    By  thofc 

olAmJlerdam  it  is  declared,  ^^  that  as  contrafis  of  infurance 
*'  are  contraSs  of  good  faith,  wherein  no  fraud  or  deceit 
^<  ought  to  take  place,  in  cafe  it  be  found,  that  the  infured  or 
*<  infurers,  captains,  fliippers,  pilots,  or  others  ufed  fraud,  de- 
**  ceit  or  craft,  they  (hall  not  only  forfeit  by  their  deceit  and 
*^  craft,  but  (hall  alfo  be  liable  to  the  lofs  and  damage  occa« 
*^  fioned  thereby,  and  be  corporally  punilhed  for  a  terror  and 
*<  example  to  others ;  eoen  with  deaths  as  pirates  and  mamfeft 
*^  thieves,  if  it  be  found  that  ihey  have  ufed  notorious  mal- 
r  i^Q  1  "  vcrfation  or  craft/*  The  ordinances  of  Middleburg  coo- 
tain  a  provifion^^xadly  in  the  fame  words.  At  Stockholm  alfo, 
*  -*       -  \x.^   it  has  been  declared,  that  fuch  an  offender,  befides  rcftitution 

Art.  30.  2  Mag.  '  »        ^ 

76. 1  Mag.  a88.  to  the  party  injured,  (hall,  according  to  the  circumdances  of 

every  particular  affair,  be  punifhed  in  bis  eilate,  honour,  and 
life. 

Frauds  in  contra&s  of  infurance  have  not  as  yet  had  any 
punifhment  affixed  to  them  by  the  laws  of  England^  that  I  have 
been  able  to  learn  :  but  there  are  one  or  two  cafes  which  have 
been  declared  to  be  felonies  by  poGtive  (latutes,  where  the  a£l 
committed  has  been  to  the  prejudice  of  the  underwriters* 

I  Ano.  ft.  1.         By  ^  A&ftite  in  the  reign  of  queen  Anne^  it  was  enaded^that 
c.  9.  f.  4*  if  any  captain,  mailer,  mariner,  or  other  officer,  belonging  to 

diiy  fhip,  (hall  wilfully  call  away,  burn,  or  otberwife  deflfofi 

tbe 
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the  ibiff  unto  which  he  belongeth,  or  procure  the  fame  to  be  C   H   A   F. 

(bnci  to  the  prejudice  of  the  owner  or  owners  thereof,  or  of 

any  merchant  or  merchants  that  (ball  load  goods  thereon,  (or 

by  a  iubfeq^ent  ftatute,  to  the  prejudice  of  any  perfon  or 

perfons  that  ftall  underwrite  any  policy  or  policies  of  infurance  4  ^^o-  '• 

thereoo)  fliall  fuffer  death  as  a  felon  ;  and  the  benefit  of  clergy 

is  taken  away  from  this  offence  by  1 1  Geo.  h  cL  29. 

Thefe  are  the  only  provifions,  which  the  legiflature  of  this 
country  has,  as  yet,  thought  proper  to  make  foi*  the  preven- 
tion of  crimes  of  this  enormity  :  but  as  the  records  of  our 
courts  of  jufticc  evidently  prove  that  frauds  are  too  frequent 
in  policies  of  infurance,  greater  feverity  than  merely  annull- 
ing the  contrad  feems  neceffary,  in  order  to  put  a  flop  to 
ittch  offences* 
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Of  Sea-wprthinefs, 
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P.  TTAVING  in  the  preceding  chapter  treated  tiaryMly 
J  •*  -*  of  th^  influence  which  fraud  hat  upon  the'tOfitiriJS:'  (yf 
infurance ;  we  proceed  to  fliew,  that  other  eiircumtfaiib^/!ii 
which  no  fraud  whatever  can  be  difcovered,  or  even  fu^eS*^ 
will  alfo  vitiate  and  annul  the  poHcy.  Of  this  natureis'tHe 
doflrine  of  Sea- Worthinefs.  Upon  thii  point  it  ha«  becii  (te^ 
(erininedy  that  every  (hip  infiired  muft»  at  the  time  of  <tte 
infurance»  be  able  to  perform  the  vo)rage,  unlefi  fom$  eittt- 
nal  accident  (hould  happen  ;  and  if  Ihe  have  a  latent  defed 
wholly  unknown  to  the  parties,  that  will  vacate  the  contra& ; 
and  the  infurers  ar^  difcharged.  This  dodrine  is  fputidej 
upon  that  general  principle  of  infurance  law»  that  the  infuren 
(hall  not  be  tefponfible  for  any  lofs  ariCng  from  the  infizfficieitt 
or  defe£live  quality  or  condition  of  the  thing  infured* 

Tjiere  is  in  the  contra6l  of  inlurance  a  tacit  and  impfid 
agreement  that  every  thing  fliall  be  in  that  ftate  and  condkioOi 
in  which  it  ought  to  be :  and  therefore  it  is  not  fuSciem  for  th 
infured  to  fay»  that  he  did  not  know  that  the  Ihtp'was  9ot 
i^-worthy  ;  for  he  ought  to  know  that  ihe  was  fo»  at  the 
time  he  made  the  infurance.  The  Q)ip  is  xht^JutftraHm 
of  the  contrail  between  the  parties  \  a  (hip  not  capable  d 
performing  the  Voyage  is  the  fame,  as  if  there  were  no  flif 
at  all;  and  although  the  AtitO.  may  i^ot  be  knov^n to'tlie 
perfon  infured^  yet  the  very  foundation  of  the  contradlieing 
.  gone,  the  law  is  clearly  in  favour  of  the  underwrkar ;  ^ 
caufe  fuch  a  defe&  i«  not  the  confequence  of  any  ti^tiiA 
misfortune,  .or  j»ny  unavoidable  accident^  arifing  from  the  fe- 
irils  of  t}ie  fea^  or  any  other  rift^  agaiofl  whkh  the  under- 
vvriter  engagers  to  indemnify  the  perfon  infured.  To  fifpon  Z 
footrary  .do£)rine  would  int reduce  a  variety  of  frauds,  as.  U 
«rojuld  probably  fub|e£l  the  i^nd^writegr  toj^ccogj^t  fortheJofi^ 

idjmin^ticm^ 
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diimniitiont  or  wafte,  yriiich  may  happen  from  the  neceflkiy  CHAP.. 

and  ordinairy  ufe  of  the  thing  infured ;  or  the  wear  and  t^ar  *i_^-    -^^^  . 

of  the  frip  in  the  common  courfe*of  thevoyage :  and  all  of 

thefe  are  riOcs,  to  which  the  infurer  has  never  been  confidered 

as  expofed.     From  what  has  been  laid  it  appean,  that  the 

ground  of  decifion  in  this  cafe  i$  perfeflly  diftinfl  from  any 

principle  of  fraud  :  that  it  depends  merely  upon  this,  that 

^  \ilfyjf^  U  prpfumed  to  be  better  acquainted  with  the  flate 

iUid.  condition  of  his  (hip  than  any  other  man  ;  and  that  he 

bus  tacitly  undertaken,  that  fhe  is  m  a  condition  to  perform 

t^i^dqiUned  voyage.     In  the  caufe  of  Carter  v  Boehm^  which 

Ijr^^ccidcd  In  £^</"  term  1766,  Lord  Mansfield^  in  dlfcourfing 

t^p  t]^  cafe  then   before  him»  afHrros    the   law  refpedi- 

jjUg  Jthe  ^xeceffity  of  a  (hip  being  Tea- worthy  when  ftjc  is  in.^ 

fiiTc4:  for  he  fays,  "  The  utmoft  that  can  be  contended  for  jB^rr.  1913. 

;^.,i»^  that  the  underwriter  truftcd  to  the  fori  being  in  th<^ 

J*.iijQ9dition  in  which  it  ought  to  be  ;  in  like  manner  as  it  14 

^Jfihpifir  granted^  that  a  Jbip  infured  is  fea- worthy.''     But 

^IjS^gh  the  iofured  ought  to  know  whether  his  (hip  was  fea-: 

W^ttt^  or  Tif^Czt  the  time  (lie  fet  out  upon  her  vo\uge  \  yet  I» 

nay  not  he  able  to  know  the  condition  (he  may  be  in,  after  ftc  5  Bur^-  4«o4- 

is  out  a  twelvemonth :  and  therefore,  whenever  it  can  be 

ii;f|(ie,ap|M^ar,  that  the  decay,  to  which  the  Jofs  is  attributable, 

^jd  pqf  opmiuoncc  till  a  period  fubfequent  to  the  iijfurance^ 

as  (be  was  fea- worthy  at  the  time,  the  underwriter,  it  is  prc^ 

Himcd,  ^wouU  be  liable.     Indeed,  in  a  late  cafe  upon  another  Eden  v.  Parki»i. 

Pf^nt^  but  where  the  fame  principle  was  much  relied  upoif,  *"«»»  ^""«- 73»' 

l^J4afisf^l4  feid,  *«  By  an  implied  warranty  every  (hip 

ft  in&red  muft  be  tight*  lUuacb^  and  ftro^g :  bult  it  is  fuf$« 

**  cicnt  if  flic  be  (b  at  the  time  of  her  (filing.     She  may 

\,.f^^^Mi9  in  twenty-four  hoars  after  departure,  an4 

^^jfc«  the  underwriter  will  continue  liable  (a)."    Every  caf^ 

Ojthis  Jdrjd,  it  is  true,  mpft  depend  upon  its  owa<:ircum.- 

ftfui^-j  hut  wjicn  ^hey  are  onpe  aljwjrtainec^  the  rule  of  law 

W'*»t  if  a  «Wjp  fail  upott  aroyagc,  and  m  a  Ay  ar  two  become  leaky,  and 
IbWca,  (itisobUgAd  to  mum  to  port  trithovt  any  ftorm,  or  y'\<\\M  or  adbciuait 
fauft  to  |>ro<)uQ»  fuch  an  ejfca,  the  prcfumption  ii,  that  (he  wai  not  fca^VQtt^i^ 
^^hen  Ai^  failed^  9Qd  thc;ury,  upon  the  plaintiff's  own  cafe,  may  dravr  fuch  a 
^tfrtbrrob.     Munto  0ni  Another  v.  ranJam,    ^llliap  at  GuilJhall  bcfof^  Lord 
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P.  is  clear  and  dectfive.  The  moft  material  cafe  upon  this  fiab 
jed  in  the  law  of  England  is  that  of  the  Milh  £rigate»  which 
underwent  a  variety  of  difcuffion  in  feveral  courts,  and  in 
which  all  the  principles  on  which  this  doArine  is  founded  were 
fully  difcufled.  I  have  ufed  my  utmoft  endeavours  to  procure  a 
copy  of  the  opinions  of  the  judges  upon  that  cafe ;  hut  they  have 
been  ioeffedual :  therefore  the  reader  muft  he  fatisfied  with  a  fiill 
fiatement  of  the  circam(lances»  as  they  appeared  upon  the  de* 

jnurrcr  to  the  evidence. 

I 

.  Before  the  proceedings  in  this  cafe  are  dated,  it  will  be  ne- 
celTary  to  mention,  that  an  a3ion  had  been  brought  in  the  court 
of  Common  Pleas  on  the  fame  policy  againft  one  of  the  under- 
writers ;  and  Lord  Camden^  who  tried  that  caufe,  direded  tbe 
r  222  1  jury  to  find  a  verdifl  for  the  plaintiff:  but  upon  a  motion  for  a 
new  trial, his  Lordfhip  declared,  that  he  had  changed  his  opinion: 
and  the  whole  court  of  Common  Pleas  laid  down  the  princi^ 
pies  above  ftated,  and  direded  a  new  trial.  Upon  the  fecond 
trial.  Lord  Camden  fiated  to  the  jury  the  opinion  he  had  formed 
upon  the  fuSje£l,  and  a  verdi<^  was  accordingly  given  for  the 
defendant,  which,  upon  a  fubfequent  application^  the  court  of 
Common  Pleas  refufed  to  fet  afide.  The  plaintiffs  then  com- 
menced a  new  a3ion  in  the  court  of  Exchequer  againft  another 
of  the  underwriters,  and  which  is  now  the  fubjeA  of  our  at** 
tention. 

Mills  and  ano-        This  was  an  action  on  a  policy  of  infurance,  loft  or  not  \o% 
lq*Uic  Excheq.     ^t  and  from  the  Leeward  IJlands  to  London^  warranted  to  fail  on 

or  before  the  26th  oijuly^  upon  any  kind  of  goods,  wares,  and 
merchandizes;  and  alfo  upon  the  body,  tackle,  (^r.  of  and  in 
the  goodjhlp  or  vefTel  called  the  Mills  Frigatej  beginning  the  ad- 
venture on  the  goods  from  the  loading  thereof  on  board  iht  faid 
fliip  at  St.  K$fi*Sy  and  upon  the  (hip  from  her  arrival  at  ihtLtt- 
.  ward  IJlands.  The  defendant  undertakes  to  indemnify  againft 
the  ufual  rilks,  for  a  premium  of  2  /.  10  /•  per  cent.  Tbelo& 
wasdefcribed  in  the  firft  count  of  the  declaration  in  thefe  words : 
*»  That  the  faid  (hip,  after  her  departure  from  Nevis  on  her 
^  voyage,  and  during  her  faid  voyage,  failing  and  proceeding 
^*  on  the  high  Teas  by  and  throogh  (he  force  of  winds  and  tenn 

**  peflitoitf 
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H  gc&uoas  weather,  and  hy  and  through  the  mere  perils  and  C   HA   P. 

*f  .{laogers  of  the  feas»  fprang  divers  leaks^  and  became  very  lea- 

*f  ky,  crippled,  bulged,  disjointed,  fpllt,  and  wholly  loft.'*    In 

ib^  fecond  coum  the  loFs  is  alledgjcd  thus :  *'  by  aqd  through 

V  the  mere  perils  anpl  dangers  of  the  leas,  and  by  the  flarting 

**  and  loofening  of  one  or  more  plapk  or  planks  of  the  f^id  ftiipt 

^  and  by  accidentally  fptingjng  one  or  more  leak  or  Icaks^  the 

f*  faid  fhip  became  very  leaky,  crippled,  i^c.  and  totally  tenable 

"  to  procejcd  jQn,pr  perform  the  faid  voyage."  There  were  tw9 

other  counts  in  the  declaration  upon  a  policy  on  freight  to  re? 

cover  from  the  underwriter  the  amount  of  his  infurance  upoi| 

that  alfo ;  and  a  fifth  count  for  money  had  and  received  to  the 

plaintiff's  ufe.    The  defendant  pleaded  the  general  iflue;  an4 

paid  the  premiums  into  court. 


This  caufe  came  on  to  be  tried  before  Lord  Chief  Baron 
Parker ;  and  the  defendant  demurred  to  the  evidence  produced 
pn  the  part  of  the  plaintiff.  The  demurrer  follows  in  thefe 
words :  Thereupon  the  faid  jfohn  and  Thomas  Mills  (the  plain* 
tiflFs)  (hew  in  evidence  to  the  jury  to  prove  and  maintain  the 
^flue  within  mentioned  on  their  part,  to  wit,  that  the  defendant 
^indcrwrote  the  policy  of  infurance,  and  that  the  plaintiffs  were 
^terefled  to  the  amount  as  in  the  declaration  is  mentioned  : 
That  the  (hip  in  queftion  was  a  FrenchAiMxh  (hip,  and  knowi^ 
)to  be  fo  to  the  defendant  at  the  rime  he  underwrote  the  faid 
policy :  That  the  timbers  of  French  (hips  are  ufually  faftene(| 
with  iron  bolts  or  fpikes,  which  are  liable  to  grow  rufty  ;  and 
when  the  fame  are  grown  rufty,  thve  timbers  of  fuch  (hipf 
frequently  become  loofe  at  once,  and  the  (hips  are  rendered  in«* 
.capable  of  bearing  the  fea^  without  any  perceptible  fymptoms  o£ 
decay:  that  the  (hip  in  queftion  was  purchafed  by  theplaintii!^ 
JQ  the  year  1757  ;  that  fince  ihat  time  fhe  has  been  generally 
.employed  by  the  plaintiffs,  who  are  fVeJl  India  merchants,  iipi 
<hat  trade  ^  and  large  fums  have  conftantly  been  infuredon  he^ 
and  her  cargoes:  that  in  February  1764,  being  bound  4o  tb% 
Leeward  IJlands^  and  back  again  to  London^  (he  failed  o^  be^ 
voyage ;  that  before  flie  failed  from  London  on  that  voyage,  44ie 
plaintiffs  ordered  the  captain  to  have  every  tlwigidone  to  the  Aip^ 
yhich  he  (hould  think  proper  to  repair  her :  That  in  purfuaace 
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of  fach  orders,  the  fliip  wasput  intodock  and  ftpairedyiffaeietht 
{hip  carpenter  did  ail  fudi  repairs  to  her  as  be  Wtt  oiderad,  lbs 
expences  of  which  amounted  to  aboat  lOoA  of  wbichsboutjoA 
was  for  the  fiieathing  and  other  repairs  of  her  bcdl,  zai 
<he  reiidue  in  her  upper  works :  that  nothing  more  i^ipeucd 
to  the  (hip  carpenter,  o^  the  captain,  to  be  wanting  to  inabB 
her  fit  and  complete  for  the  fak!  voyage ;  but  her  iron  bolts 
and  fpikes  were  not  then  examined^  which  coaU  not  be 
done  without  taking  off  her  (heathing;  an  zSt  never  done 
where  (as  the  cafe  is  here)  the  Ihip  had  been  flieathcd  a  littk 
time  before :  that  George  Haylej  efq.  the  firft  underwriter  oo 
this  policy,  and  many  other  perfons  by  whom  policies  of  iufu- 
ranee  are  generally  underwritten,  keep  a  regider,  in  which  all 
fhips  ufually  infured  by  them,  are  entered  with  an  account  of 
the  age,  confirudion,  and  vifible  goodnefs  of  the  veSels,  and  to 
whom  they  belong,  and  alfo  employ  a  furveyor,  whofe  bufindi 
{  324  3  it  is  to  furvey  fuch  fliips:  that  the  Ihip  in  quefiion,  at  the  time 
of  underwriting  the  policy,  and  long  before,  had  been  entered 
in  fuch  regifter ;  and  previous  to  her  laft  outward-bound  voy- 
jlge,  had  been  furveyed  by  one  Thomas  ff^itiwood^  who  was 
then  employed  by  the  faid  George  Hayley^  and  other  under- 
writers, as  fuch  furveyor ;  and  as  far  as  appeared  to  the  faid 
Thomas  JVhitewood^  was  in  good  condition,  and  perfedly  fit 
to  undertake  a  voyage  to  and  from  the  Leeward  IJlands  \  bat 
•the  furveyor  did  not,  neither  could  he,  examine  the  bolts  and 
fpikes  for  the  reafons  aforeiaid ;  but  did  furvey  as  far  as  is  ever 
.pra£lifed  in  fuch  cafes:  that  the  faid  George  Hayley  had  often 
before  underwrote  policies  on  the  faid  (hip  and  her  caigoet; 
and  the  witnels, who  was  the  infurance  broker^  faid  bebelievtd 
hlt.Hayky  knew  as  much  of  the  condition  of  the  (hip  as  the 
plainti£  did,  and  particularly  on  the  outward-bound  voy^K) 
the  Leeward  IJlands^  he  underwrote  4.00  /.  on  this  (hip :  that  in 
fuch  laft  outward-bound  voyage,  the  (hip  met  with  a  great  deal  of 
bad  weather;  was  very  leaky,  and  could  not  get  into MsukirOj 
wherefhewasorderedtotouch;  but  was  oUiged  to  bear  away  for 
-tbe  ifland  oi  Nevis:  that  (he  arrived  at  the  ifland  of  Nevis  on  the 
firft  oiJfril  1764,  and  from  thence  went  to  the  ifiand  oiSaiai 
Chrijlopher^  where  (he  delivered  her  outward4jOMiid  corf  o,  and 
had  fuch  repairs  done  to  her,  as  were  then  thought  necefiaiy,  and 

5  » 
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iMUlffwanMiC4»putinto9propertoiidmQnforI^^  c  fi  a  p« 

km  ber  bate  and  fpikei  were  not,  nor  could  be  examined  there :  >    ^  I 

diit  about  the  end  of  the  faid  month  .of  Aprils  the  ihip  failed 

itopi  St^Xiifs  Co  Nfuiff  where  the  captain  had  beea  promifed 

•  loading  for  her  home  :  that  on  her  ?krrival  at  AWxi  the  plap* 

lOSyknowing  Ihe  bad  been  leaky  in  her  outward-bound  voyagei 

ivcJV  not  willing  to  ppt  liigars  on  board  her ;  and  that  ifi 

ider  to  fatisfy  the  planters  there,  that  (he  was  in  a  proper 

aonditbn  to  carry  a  cargo  oi  fugars  to  London^  they  propofed 

to  the  captain,  as  a  ineafure  which  would  be  fully  fatisfadory 

to  them,  that  he  Ihould  fubmit  the  {hip  tb  be  furveyed  by  all 

the  captains  then  in  the  harbour,  being  fix  in  number  ;  ^n4 

told  him,  that  if  they  (hould  report  her  to  be  fit  for  a  voyagf 

to  L^ttdottf  they  would  then  load  her  with  fugar^s :  thi^t  thf 

captain  did  fuhmit  to  fuch  furvey,  though  it  would  have  be99 

for  the  iotereft  of  the  faid  captains  to  report  the  fiiip  unfit  for 

the  voyage  ^  as  by  that  means  they  would  have  had  an  oppor*- 

ittmity  of  gaining  more  freight  and  Iboner  :  that  on  the  8th  da/ 

otMay  1764,  the  faid  captains,  after  having,  furveyed  her     [  225  3 

carefully,  but  without  examining  her  bolts  and  fpikes,  which 

could  not  be  done,  there  figned  the  following  report :  "  Ncuis^ 

*'  Meef  8th,  1764.     At  the  requeft  of  captain  George  Fincb^ 

^  of  the  flup  Mills  Frtgatej  we  the  fubfchbers  did  repair  om 

^  hoasd  the  laid  (hip,  and  after  due  examination,  it  did  appear 

^  to«s,  that  the  occafion  of  the  (hip's  making  more  water  tha^ 

M  ofoal  on  her  voyage  from  L^ndQu  to  this  place,  was  occa.* 

^  fioned  by  fome  neglefi  in  caulking  the  faid  (hip,  which  may 

^  very  eafily  be  made  tight,  the  (aid  (hip  otherwlfe  app^ring 

^<  to  us  to  be  flrong  and  found  ;  and  when  caulked,  we  are  ^ 

^  opixtion,  will  be  fuUy  fuSicient  to  carry  a  cargo  of  fugars  tp 

••  L»^onf  John  Shepherd^  tsf^/*  Tliat  afterwards  the  (hip  w*^ 

.ouilked  according  to  the  faid  report,  and  that  thereupon  thp 

«plaBlars  fent  their  fugars  on  board,  and  the  (hip  was  foop 

loaded  with  about  three  hundred  and  feventy  hog(heads  <i^ 

fugar:  that  during  the  time  of  her  loading,  and  until  ^nd 

jit  the  <time  of  her  failing,  which  was  about  two  months,  the 

flup  continued  tight,  appeared  to  be  in  good  condition,  and 

Bade  00  more  water  than  the  bed  (hips  ufually  do,  and  are 

cxpefied  to  do :  that  the  (hip  failed  from  lieW'  on  the  26th 

Ira  day 
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day  iAJuly  1764,  about  eight  o'clock  in  the  evening,  anj 
tbe  next  day^  about  four  o'clock  in  the  afternoon,  without  any 
bad  weather  or  extraordinary  fwell  of  the  fea,  (he  fpnmg  a 
leak,  and  the  captain  was  obliged  to  bear  away  for  Si,  Chrijh* 
pher^Sf  where  he  arrived  on  the  28th  of  Jufy:  that  on  hb 
arrival  there,  he  got  the  (hip  unloaded  to  fee  what  ^as  the 
matter  with  her,  when  it  appeared  that  (he  had  (larted  a  plank; 
that  he  thereupon  applied  to  the  judge  of  the  Court  of  Vio 
Admiralty  for  a  warrant  to  fuxvey  the  (hip ;  and  a  warrant  was 
granted  to  four  captains,  and  two  (hip  carpenters, or  any  three 
of  them ;  four  of  whom  did,  according  to  fuch  warrant,  fur* 
vey  the  faid  (hip,  and  did  report,  that  (he  was  unfit  to  pro* 
reed  on  her  voyage  without  being  thoroughly  repaired :  and 
that  the  expence  of  fo  repairing  her  there,  would  amount 
to  more  than  the  value  of  the  (hip  and  freight ;  and  (he  was 
therefore  condemned  by  the  faid  court  as  unfit  for  the  faid 
voyage  :  that  fome  of  the  iron  bolts  aod  fpikes,  with  which  the 
timbers  of  the  (hip  in  queftion,  like  other  Frinch^hmk  (hipi^ 
^    ^  were  faflened,  were  broken  in  the  plank  that  was  fo  (larted, 

[  226  j  which  tiie  captain  and  the  faid  furveyors  (eir,  by  pafling  up 
their  hands  between  the  plank  and  the  (hip ;  and  which  ap* 
peared  upon  farther  opening  the  ends  of  the  plank ;  and  that 
the  faid  plank  was  (larted  from  one  end  to  the  other :  that  it 
was  owing  to  the  faid  bolts  and  fpikes  being  grown  rufty  and 
decayed,  as  then  appeared  to  the  captain  and  furveyors,  that 
fuch  plank  (larted  :  that  he  believed  the  furveyors,  who  con- 
demned her,  thought  the  fame ;  wherefore,  and  fuppo(ing  tbe 
other  bolts  and  fpikes  in  the  (hip  were  alfo  grown  rufly  and 
decayed,  though  that  could  not  be  known  for  certain,  without 
ripping  off  her  planks,  and  making  a  more  (tn&  examination, 
the  furveyors  made  their  faid  report  of  condemnation :  that  the 
faid  plank  was  not  taken  off,  nor  could  it  be,  without  (inking 
the  (hip,  which  has  not  yet  been  broken  up,  but  continues  at 
Si.  Chriflopher^s  as  a  hulk :  that  on  the  aforefaid  account,  it 
was  then  concluded,  and  is  now  believed  by  the  captain,  tbii 
the  Jaidjhtp  was  not /if /or  the  injured  voyage  home,  at  the  time 
(he  fo  failed  from  Nevis  for  London^  though^  to  all  outward  op' 
pearancey  fhe  was  a  very  goodjhip^  andy  as  he  then  believed, 
proper  for  the  voyage ;  and  fuch  a  (hip  as  hc^/rom  her  ouiwaid 

apfearanctf 
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of^tmcei  Jhould  have  had  no  objt£tion  ia  fail  in  again ; '  but  C  H  *  A  P. 
had  he  known  the  decayed  condition  of  ber  faid  bolts  and 
fpikes  before  he  fet  fail  on  his  homeward-bound  vo}rage,  be 
woold  not  have  ventured  his  life  in  her:  that  there  is  no 
dock,  nor  fcarce  any  materials  for  repairing  (hips  at  S/» 
CbriJfopher*Sf  nor  could  flie  fail  to  any  other  place  to  be  re-> 
paired  ^  and  that  if  this  misfortune  had  happened  in  North 
America^  or  Engiandy  where  there  are  proper  docks  and  mate- 
rials, fhe  might  have  been  repaired  for  three  or  four  hundred 
pounds :  that  while  the  faid  (hip  was  firfi  at  St.  Chrijlopher^s^ 
before  (he  had  taken  in  her  cargo,  namely,  on  the  23d  o^  April 
1764,  the  captain  wrote  the  following  letter  to  the  plaintiffi : 

*•  Gentlemen,  St.  Chriftopher^ s^  Jprili^^  1764- 

^  I  take  the  firft  opportunity  of  acquainting  you,  that  I  ar- 
^  rived  at  ^n;/j,after  a  moft  difmal  pa{rage,on  the  firft  inftant. 
**  On  the  (ixth  of  March^  at  day-break,  I  made  the  iflands 
•*  DffertSy  diftant  about  four  leagues,  ran  down  for  Madeira j 
^  with  a  frefh  gale  at  £.S.  £.  till  four  in  the  afternoon,  when 
"  being  within  a  mile  off  the  (hore,  and  judging  about  five  or 
**  fix  miles    o(F  Fenchatt  Roady  a  very  hard  and  dark  fquoH 

*  i9tlk  usfudJenly  withfuch  violencey  that  I  was  obliged  to  clear  off     r  ^27  1 
•*  the  land  under  the  courfes.    It  was  exccffively  hazy  the  whole 
•*  evening  after,  that  one  could  hardly  fee  the  Ihip*s  length  ;  -    - 
"  fo  that  it  would  have  been  the  greateft  imprudence  to  have 
**  run  the  rJfk  of  overlhooting  our  port,  or  running  afhore; 

*  The  gale  increafed,  and,  in  the  night,  came  round  to  the 
**  N.  E.  a«id  theP)ip  firaintdjo  niuch  by  the  prejfure  of  fail  we 

*  were  ^ligedto  carry  on  her  in  that  great  fea^  that  it  was  with 
^  the  utmojl  difficulty  we  could  keep  her  free.  On  the  eighth,  at 
•*  nine  in  the  morning,  reckoning  myfelf  nineteen  leagues  to 
"  leeward  of  Madeira^  our  Jhip  fo  hofenedy  that  we  could  not 
**  carry  fail  upon  a  wind ;  and  feeing  no  probability  of  the 
"  wind  (hifting  or  abating  enough  to  give  us  a  chance  of  bcat- 
"  ing  up,  bore  away  for  Nevisy  judging  it  better  for  the  pre- 
*'  fervation  of  the  whole  than  to  run  any  hazard  in  endcavour- 
•*  ing  for  the  Canaries  in  our  weak,  leaky,  and  diftreiTcd  con- 
**  dicion.  I  have  confulted  with  Mr.  Cottky  the  counfellor  here, 
^  who  advilcs  me  to  fell  the  flour  and  lime  at  publick  vendue, 

V3  «4and 
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CHAP.  **  and  to  carry  the  iron  hoops«  C^r.  back  to  Enghmd.  At  th 
'  <*  ft^^P*^  c^^plaint  has  been  chiefly  in  her  upper  woris^  lum  fbS* 
*«  ged  to  have  her  new  naikdfrom  the  wail  upwards  i  and  hp^ 
<«  you  will  find  that  what  repairs  are  neceflary  to  be  made  here, 
«<  are  condu&ed  with  all  the  frugality  circumfiancea  will  1^ 
**  Boit  of»" 

That  the  plaintifis  received  this  letter  in  Lonim  on  tb  ijth 
dfty  of  June  1764,  and,  a  day  or  two  afterwards,  gave  it  to 
Matthew  Towgood^  an  infurance  brdkeri  to  get  1,000  /•  infiirdl 
dn  the  freight  home  for  the  ufe  of  the  owners,  and  250 /#  oa 
their  fourth  part  of  the  faid  ihip :  that  tlie  fatd  Tawgodd  firft  (farw- 
edthe  policy  in  queftion,and  the  letter  to  the  taid  George Ha^kj^ 
on  the  19th  of  June  1 764,  who,  after  reading  over  the  letter,alk- 
ed  him  what  intenpft  he  had  to  infure ;  to  which  the  broker  ao- 
fwered,  (hip,  freight, and  cargo ;  and  that  he  might  write  which 
he  pleafed :  that  thereupon  the  faid  GeergeHajIey  faid  he  woald 
underwrite' the  (bip}  faying  (he  would  come  home  fafe  enough, 
notwithftanding  the  damage  which  the  faid  letter  imported 
Jhe  had  received,  as  it  was  a  fummer  voyage ;  j>ut  that  (be 
would  very  likdy  damage  her  Cargo  :  that  the  fatd  George  Haj* 
by  was  going  to  underwrite  the  faid  policy  for  300  /.  on  the 
faid  (bip,  and  had  wrote  the  figure  3  {  but  on  the  faid  Matthew 
[  7%%  ]  Tawgeott%  telling  him,  he  was  a  bold  man  to  write  tl»ee  hun* 
dred  pounds  after  reading  the  faid  letter,  the  faid  George  HajUf 
llruck  out  the  figure  3,  and  converted  it  into  a  2,  and  accord* 
ingly  underwrote  the  faid  policy  for  the.fum  of  two  hundred 
pounds  on  the  faid  (hip  :  that  the  faid  Matthew  Tmgood  fliewed 
the  faid  letter  to  the  faid  defendant  Roehuck^  and  ail  the  other 
underwriters  on  the  faid  policy,  before  they  underwrote  the 
fame  \  and  the  faid  defendant  fays,  that  the  evidence  aforefsid, 
in  manner  and  form  aforefaid,  (hewn  by  the  plaintiA  to  the 
jury,  is  not  fufficient  in  law  to  maintain  the  i(rue  within  joined 
on  the  part  of  the  faid  plaintiffs ;  and  that  he  the  defendant  to 
the  evidence  aforefaid  hath  no  neccfTity,  nor  by  the  law  of  the 
land  is  obliged  to  anfwer.  Wherefore  he  prays  judgment,  and 
that  the  jury  may  be  diCpharged  from  giving  any  vejrdifi  OpoQ 
the  iflue* 
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The  plaintiffs joi0  in  deoiuricr. 

This  demurrer  was  argued  in  the  court  of  Exchequer,  and 
jttdgment  was  there  given  in  favour  of  the  affared :  and  of. 
what  fell  from  the  judges  on  that  occafion,  I  have  only  been 
Ah  to  procure  this  account,  *^  that  judgment  was  given  for 
'*  the  pl^ntift,  not  upon  the  points  argued,  (namely,  that  it 
^  was  effential  that  the  fliip  fliould  be  fea-worthy),  tlie  court 
^  being  as  to  thofe  of  opinion  with  the  underwriters ;  but 
**  becanfe  the  evidence  did  not,  as  the  court  thought,  pre- 
^  cilely  prove  that  the  (hip  was  not  fea-worthy,  at  the  time 
^  of  the  afliirance  taking  place  on  the  ift  of  Jpril  1764,  on 
^  her  arrival  at  Nevt\  but  only  that  (he  was  fo  at  the  time 
•  of  her  failing  on  the  ^6th  of  July**    But  the  court  une- 
quivocally declared,  that  a  (hip,  that  is  not  at  the  comnuMe^ 
ment  tf  the  infurance  in  fit  condition  to  perform  her  voyage^ 
ii  not  a  fit  fub]e£l  of  infurance.     Upon  this  judgment  a  writ 
of  error  was  brought  in  the  Exchequer  Chamber,  which  was 
argued  before  Lord  Mansfield  and  Lord  Chief  Juftice  fFilmot^ 
who  were  to  report  their  opinions  thereon  to  the  Lord  Chan- 
cellor ;  and  the  judgment  of  the  court  below  was  ultimately 
affirmed.     Whether  the  judgnient  was  fo  affirmed  upon  the 
fpecifick  ground  taken  in  the  conrt  of  Exchequer,  or  upon 
fome  difficulty  arifing  out  of  the  form  of  proceeding  (being 
upon  a  deitiurrer  to  evidence  (/s),)  does  not  now  appear :  but 
whether  upon  the  one  ground,  or  the  other,  there  is  no  doubt^ 

(4)  See  the  cafe  of  Cockjedge  v«  Ftfij^cw,  Dm;/.  1 19..  an4  the  cafe  of  Gihfm 
and  JoknfQH  V.  Hunter,  \%  error,  in  the  Houfc  of  Lords,  2  H.  Biack.  187.  whece 
it  appears  to  be  decided  by  all  the  judges,  that  in  a  cjfe  of  circumttantiai  evidence 
(ai  in  the  eafe  of  the  MUli  Frigate)  it  it  not  competent  to  the  defendant  to  in(ift 
upon  a  jury  being  difcharged  from  giving  a  verdift,  by  dfcqturring  to  the  evi- 
dence, and  obliging  the  plaintiff  to  join  in  demurrer,  without  diftindliy  admitting 
Upon  the  record,  every  fa^  and  every  oonclufn^ri^  which  the  evidence  given  for  tjie 
pUimiff  tended  to  prov«.  And  in  the  former  cafe  it  is  exprefsly  faid,  that  the 
demurrer  to  evidence  admitt  jrhe  truth  of  all  fads,  which  tiie  jury  might  or  couid 
infer  in  favour  of  the  party  /offering  the  evidence.  Upon  the  form  of  proceeding 
therefore  in  the  cafe  of  the  Milh  Trigatc,  and  confiAenily  with  the  notion  t»it«;c- 
tained  at  the  time  when  Cockfedgt  v.  FanJ^aio  was  decided  of  the  efFe^  of  a  de- 
•utrer  to  evidence^  ai  it  was  a  cafe  of  circumflantial  evidence,  on  which  the 
jury  might  have  drawn  a  conciufioa  in  favour  of  the  plaintiffs,  it  is  po(Ebl^  that 
jodgmeni  might  have  been  given  for  the  plaintiffs  independently  of  the  ground 
taken  in  the  court  of  Exchequer,  and  vhacever  opinion  the  jlidgcs  might  csnter* 
taio  on  (ttf  main  poTac  ia  the  caufe. 

«  t  Y  4  though 
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d   H    A.   1^.   though  judgment  was  given  for  the  plaintifi,  that  the  jiriiH 

ciples  of  infurance  law  upon  the  fubjet^  of  fea-wortbincfs,  and 
the  do6lrioe  of  implied  warranties  or  conditions,  have  always 
been  con&dered  as  unakerably  fixed  and  afcertained  fince  that 
period)  although  that  doQrine  was  not  then  for  the  ficft  time 
ftated  in  our  EngUJh  courts,  and  was  certainly  long  before 
linown  in  the  law  of  infurance  in  other  parts  of  Europe.  It 
is  unfortunate  that  from  the  circumflance  of  there  being  no 
printed  report  of  this  cafe,  and  from  the  praAiee  of  tbc 
.Chief  Juilice's  reporting  their  opinion  in  private,  the  grounds 
of  that  opinion  cannot  now  be  obtained :  but  it  cannot  now 
*  be  difputed  from  the  opinions  of  Lord  Mansfield  and  other 

judges  both  before  that  time  and  fince,  that  the  principles 
laid  down  in  the  beginning  of  this  chapter  are  clearly  eila- 
bliflied  as  the  law  of  England, — That  thefe  principles  were  fo 
eftablifhed  is  manifeft  from  the  following  decifions^ 

tee  t.  fteafchi         I'he  plaintitP  had  purchafed  a  (hip,  and  after  having  her  fur^^ 

Gui'idh*a"aftcr   ^^V^  ^X  P^'^P^''  ju^^gc^*  he  fcut  her  into  the  dock,  and  there 
Mithaeiroas        had  her  fully  repaired,    and  the  fliip-builder  was  ready  to 

fwear,  that  he  effe£luaJIy  repaired  her,  as  he  thought,  haviog 
done  all  that  was  required  to  make  her  a  good  (hip ;  (he  then 
wa^  taken  into  the  government  fervice,  on  which  occaGon 
ihe  was  as  ufual  furveyed  by  the  perfons  employed  for  thepur- 
pofe.  She  failed  out  of  the  Thames^  and  arrived  at  Portjmwth^ 
but  being  very  leaky  with  bad  weather  the  Admiral  ordered 
her  to  go  in  and  undergo  a  furvey  there.  This  was  done,  and 
It  was  tbund  on  opening  her,  that  fome  timbers  near  her  ked 
were  very  bad,  infomucb  that  (he  was  condemned  as  infuffi* 
cieni  to  proceeds 

The  j)lairitiff6  having  itifured  her,  applied  to  the  underwriters 
for  the  lofs ;  defendant  was  one ;  and  plaintiff  infifted  be  had 
and  could  prove  that  he  had  done  every  thing  in  his  power 
to  ftfnd  her  out  fuificient  and  good,  and  that  this  defed  was  i 
latent  caufe  not  known  to  him  or  difcovered  whefi  (he  was 
furveyed  or  in  the  dock  repairing* 

lu6ti^Maksjield  {AA\  that  it  appeared  that  the  thip  had  died 
m  natural  dcMh,  and  received  her  death  blow  before  the  infii- 

rand 
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lince  commenced ;  and  however  innocent  the  plaintiffwaS)  and   &  A   A   ff. 

kowever  caiitioufly  he  bad  aded,  the  underwriter  was  equally 

innocent ;  and  the  implied  warhinty  tnuft  and  otight  to  have 

ill  effeft ;  and  the  plathtiiFmuft  make  the  beft  of  a  bad  bargain: 

ht  bad  the  (hip  (defeflive  as  (he  was)  not  injured  from  any  fet 

Ws  after  the  infurance  was  made.  The  plaintiflF  was  nonfutted* 

1^0  alfo  In  another  csife  where  an  adion  was  brought  by  an  Oliver  v.  Qnr^ 
innocent  (hlpper  of  goods  (no  part  owner  of  the  (hip)  againft  cuilJilSrS^ 
the  underwriter,  and  the  policy  was  efftfled  on  goods  in  the  '^™^'  «7*$. 
Amy  andLaiitia  at  and  from  Montferat  to  London.  It  appeared 
that  the  (hip  failed  the  26th  ofjulyy  and  the  next  day  without 
any  bad  weather  (he  was  very  leaky  and  obliged  to  run  for 
Si.  Thomas^ Sy  one  of  the  Virgin  i (lands,  where  (he  was  unloaded, 
and  the  goods,  being  much  damzlged,  wete  fold.  It  could 
not  biit  be  allowed  oh  all  (ides,  that  the  (hip  was  not  (ea-wbrthy 
to  undertake  the  infured  voyage ;  and  it  was  agreed  and  ad- 
mitted by  defendant  that  the  (hipper  of  the  goods  was  a  flranger 
to  it  when  the  goods  were  (hipped.  The  plainti(rwas  non- 
•  foited.  Lord  Mansfield  faying,  that  the  implied  warranty 
could  not  be  difpenfed  with  in  any  cafe  ;  that  it  was  a  point 
of  law,  and  if  the  plaintiff's  couniel  thought  there  was  any 
ground  to  go  upon  he  would  fave  the  point  \  but  the  plain- 
tifiPs  counfel  declined  this,  being  fatisiied  the  quedion  was 
clear  againil  them.     The  plaintiff  was  nonfuited. 

That  thefe  principlesjfubfequent  to  the  cafe  ohht  Mills  Frigate^  p  ^/jq  1 
were  deemed  to  be  un(haken  is  manifeft  from  this,  that  within 
two  years  after  the  cafe  of  the  Mills  Frigate  was  decided  O^^g- 
mcnt  having  b^en  given  in  that  caufe  in  yanuary  1769)  Lord 
Mansfield^  in  the  cafe  of  the  Earl  of  March  v.  Pigot^  which  5  Burr.  tfoi. 
taiqe  before  the  court  of  King's  Bench  in  the  year  1771,  the 
cafe  of  the  Mills  Frigate  having  been  mentioned  at  the  bar,  * 

bid  <*  The  infured  ought  to  know  whether  his  (hip  was  fea- 
*^  worthy  or  not  when  (he  fet  out  upon  the  voyage  infured : 
*^  but  how  (hould  he  knoA^  the  condition  (he  might  be  in, 
•*  after  (he  had  been  out  a'twelvemomh(tf)?** 

(«)  In  fome  of  the  ,^ief4  upo^  ^s  (libjr.^  j  the  learned  jud^ci  i&uft  be  taken    > 
li  k  fpcilLiog  of  cafes  when  the  riik  hcgiut  fr«m  thiJuiUtrg, 

And 
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And  again  his  Lordfhipf  in  the  cafe  of  Edeu  v.  PariinfiMyit' 
cided  in  the  year  1781,  confirmed  the  do^rine»  by  obferviQ| 
DougL  73a.       t)j^  u  by  an  implied,  warranty,  every  Ihip  infured  mull  be 

<*  Ugbt,  fiattncb9  and  firong:  but  it  is  fufficient  if  (he  be  bit 
**  the  .time  of  her  iaibngi  She  may  ceafe  to  be  fo  in  twenty* 
^*  f<Mir  hours  after  her  dqnrture^  and  yet  the  undervrriter  will 
.^  continue  liable." 


Ohriflie  V.  So  alTo  in  a  very  modem  cafe,  the  law  refpefiing  the  im- 

S  Tcim  a.  19s.  pli^d  warranty  of  fea»worthbefs  was  accurately  fiated^and  the 

reafon  of  it  clearly  iliufirated  by  Mr.  Juilice  Lawrence.  Tbe 
learned  judge  faid,  <<  I  alfo  doubt  whether  there  is  any  analogs 
^  between  a  cafe  like  the  prefent  and  cafes  where  there  is  an 
^  implied  warranty  of  fea*worthinefs.  The  latter  is  impKed 
^  from  the  nature  of  a  contract  of.  infurance.  The  confidc- 
**  ration  of  an  infurance  is  paid  in  order  that  the  owner  of  a 
^  ihip»  which  is  capabli  of  performing  her  voyage,  may  be  in- 
^  demnified  againft  certain  contingencies;  and  it  fuppofestk 
^  poflibility  of  the  underwriter  gaining  the  premium  :  fa/  jf 
^  ihejbip  bi  incapable  of  performing  her  voyage,  there  is  no 
^  poflibility  of  the  underwriters  gaining  the  premium  ;  and  if 
**  the  confideration  fail,  the  obligation  fails.  In  the  cafe  of 
^  the  MiUs  Frigaii  it  was  faid  that  the  (hip's  being  capable  of 
^  performing  the  voyage  was  the  fubjlratutn  of  the  contraft 
^  of  infurance.  So  if  a  fliip  fail  without  a  fufficient  crew,  ih& 
**  is  incapable  of  performing  the  voyage." 

The  doArine  thus  eftabliflied  is  by  no  means  novel  in  it* 
felf,  but  b  entirely  confonant  to  the  laws  of  all  the  maritime 
and  commercial  nations  in  Europe^  as  will  prefently  be  de- 
monftrated. 

r  %%Qa  1  "^^^  fea-worth!nefs  of  the  (hip  being  thus  Ihewn  to  be  an 
implied  condition  in  this  fpecies  of  contrad,  it  follows  of 
courfe,  thar,  in  entering  into  the  engagement,  it  is  not  ne- 
ceflary  that  there  fliould  be  any  previous  reprefentation  of  the 
condition  of  the  Ihip  ;  becaufe,  unlefs  it  be  fit  for  the  per- 
formance of  the  voyage  infured,  there  is  no  binding  contrafi ; 
and  ai^  infufficiency  of  the  yeflel  in  a  former  voyage  will 
not  vacate  the  policy* 

Thus 
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That  id  an  afiion  tipon  a  trioed  policy  of  inliumctt  WpOik  C  ft  A  F. 
fke  (hip  Tw9  Si/firs f  and  a  cargo  of  wheat  and  wiQC8»  fhm  %,^-  '-^^  ; 
AfA^Vfl  /tf  CSyarMowH.     The  (hip  had  failed  //^/fi  £#»&9i  /^  Shoolbred  r. 

^M  •  •  p«.       /•     fA-      •  «■  1  i       •  Nutt,  Sitting! at 

MmUira.    The  plaintiff^  who  was  owner  of  the  cargo,  ordered  ouUdbaii  after 

hk  broker  to  procure  an  infurancey^iMi  MaMrd  for  the  voyage    ^  ^^  *• 

to  Chmrkflawn^  which  was  accordingly  done ;  but  ha  did  not 

codimunicate  to  his  broker  or  the  underwriters  two  lettetm 

which  he  had  received  from  his  captain  the  day  before  be 

effedcd  the  infurance,  ftating,  that  the  Qu p  had  arrived  at  Ma^ 

tfifUy  but  Was  very  ieaky>  and  that  the  pipes  of  wine  had 

been  half  covered  with  water.     But  it  was  proved  at  the  trial. 

that  the  leak  had  been  completely  flopped  before  ihe  failed 

from  Madeira^  and  of  courfe  before  the  commencement  of  the 

lifk  infiired.     In  ber  voyage  tp  Charkftown  Ibe  was  taken, 

and  the  plaintiff  abandoned. 

Lord  Man^etd  told  the  jury,  ^  that  there  (hould  be  a  re« 
yrefentatioA  of  every  thing  relating  to  the  riik,  which  the 
underwriter  has  to  run,  except  it  be  covered  by  a  warranty^ 
i  is  a  e$futiti§H9  or  irnflUd  warrantf^  in  every  poUcy^  that  th$ 
filp  is  fia-w^rthy  ;  and  therefore  there  need  be  no  reprefenta- 
tioa  of  that.  If  ft)e  fail  without  being  fo^  there  is  no  valid po^ 
S{f.  Here  the  leak  was  fiopped  before  flie  failed  from  Ma^ 
ieifa^  and  (he  fsiled  in  good  condition  from  thence ;  and  there 
is  no  occafion  to  fiate  the  condition  of  a  (hip  or  cargo  at  the 
eod  of  her  former  voyage/*  There  was  a  verdi^  for  the 
pluntiff. 

Upon  this  principle  alfo  depends  the  decifion  of  fome  mo-    [  21^h  ] 
dcm  cafes  ;  for  if  it  be  neceflary  that  the  fhtp  itfelf  (hould 
be  fuf&cient  for  the  voyage,  it  feems  alfo  to  be  an  implied 
condition,  that  (be  fliould  be  fumiffaed  with  tv^  thing  ne- 
ceflary  for  the  purpo(es  of  fafie  and  careful  navigation.     In  Lawr.HolHnc. 
an  afiion  upon  a  policy  on  (hip  and  goods  from  Stettin  to  T^-^^^^  r  ,g^ 
Lomfdn^  it  appeared  that  the  captain  had  taken  a  pilot  on  hoard 
at  Otfordnefs  on  entering  the  river  Thames^  Who  again  quitted 
her  at  Halfway  Reach ;  after  which,  and  before  (he  had  come 
^  ber  moorings  higher  up  the  river,  tbe  accident  happened 
^\mk  ^ccafiooed  the  lois,  and  k  confequence  of  which  the 

velTel 
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6  fi  A  P.  v(tfk\  filled  with  water  before  flic  bad  been  moored  twen(y- 
four  hours.  But  the  precife  time,  at  which  the  damage  wat 
fuftained  within  thofe  limits^  or  by  what  particular  default, 
was  not  afcertained.  The  captain  had  alfo  left  the  (hip  be- 
fore the  time  of  the  aSual  lofs.  It  further  appeared  that  the 
jiilot  taken  in  at  Offordnefs  was  not  properly  qualified  at  the 
time  according  to  the  provifions  of  the  5  Geo*  2.  c,  20.  for 
the  regulation  of  pilots  on  the  river  Thamis^  but  it  did  not 
appear  that  this  fad  was  known  to  the  captain,  and  the  pilot 
had  fmce  received  his  regular  qualifications.  The  plaintiff 
having  obtained  a  verdi£l,  a  motion  was  made  to  fet  it  afide; 
and  alter  argument, 

Lofd  Kehyon  faid, — <*  The  principle  on  which  this  cafe  rniift 
be  determined  feems  to  be  admitted  on  all  hands,  namely, 
that  thi  ajfund  cannot  recover  on  a  policy  of  ajjiirance^  unUfs 
ibey  equip  thtjhip  with  every  thing  necejfary  to  her  navigation 
during  the  voyage ;  the  /hip  her/elf  muji  befea-worthy^  fhe  muft 
have  a  fufficient  crew^  and  a  captain  and  pilot  of  competent  JldlL 
1  do  not  feel  that  I  am  bound  in  this  cafe  to  decide  whether 
or  not  it  be  neceffary  that  there  (hould  be  on  board  the  veflet 
a  pilot  qualified  according  to  the  ^&.  of  parliament  referred 
to.  This  cafe  may  be  difpofed  of  without  deciding  that 
queftion.  It  might  be  contended,  though  with  what  effed  I 
will  not  fay,  that  if  the  captain  had  taken  a  pilot,  who  re- 
prefented  himfelf  duly  qualified,  and  whom  the  captain  be* 
lieved  to  be  fo,  but  who  in  faft  had  not  a  qualification,  the 
captain  would  have  difcharged  his  duty,  and  the  underwriters 
Would  have  been  anfwerable  for  any  lofs  that  had  happened. 
But  in  this  cafe,  the  captain  did  not  perform  his  duty ;  for  he 
bad  no  pilot  on  board  at  the  time  when  the  accident  hap- 
pened ;  and  it  is  one  of  the  things  implied  in  contrads  of 
this  kind  that  there  (hall  be  fome  perfon  on  board  the  fhip 
apparently  qualified  to  navigate  her*  If  the  underwnten 
had  been  previoufly  informed  that  there  would  be  no  pilot  on 
board  during  the  fbip*s  failing  up  the  river  Thames^  probably 
they  would  not  have  undertaken  the  rifk.  On  the  ground, 
therefore,  that  there  was  no  pilot  on  board  when  the  accident 
happened,  I  am  of  opinion  that  there  mufi  be  judgment  of 
ntofuit/* 

Mr.  JuAict 
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'  Mr.  Jofltce  Grof$^^^^^  The  qqeftion  is  not,  whether  thc*»f*  C-  H  A» .  F». 
fiutd  can  jiecovex  in  a  cafe  where  theie  was  a  pilot  on  boards 
though  not  properly  qualified ;  but,  whether  or  not  the  de* 
&odant  be  liable  for  a  lofs^  which  happened  to  the  yeffel 
when  there  was  no  pilot  of  any  kind  on  board  i  I  think  he 
11  not,  becaufe  //  is  underjlood  in  all  contra^s  of  infurance  thtU 
iben  Jball  hifuch  a  P^^fnt  on  board  th<jhip.* 

Mr.  Juftice  Lawnnce  concurring,  tlie  rule  for  entering  ^ 
noofuit  was  made  abfolute. 

In  the  fubfequent  term,  the  faioe  principle  of  an  implied  Farmer  v.  L«|S| 

9  Term  wL*  t#%* 

warranty  that  every  (hip  infured  flball  >be  duly  navigated  was 
the  rale  of  decifion  in  another  cafe,  and  was  taken  to  t)e  To 
well  eftablilhed  both  at  the  bar  and  on  the  bench^  that  th^tpoin^ 
was  never  mooted  ;  and  the  only  queftion  made  upon  the  oc- 
caGoo  was.  Whether  the  condition  had  not  been  performed  } 
It  was  an  a£lion  on  a  policy  of  infurance  on  the  Cadiz  Dif- 
fatchf  on  a  voyage  from  JLondon  to  the  coaft  of  Africa  ;  and 
the  principal  queftion  was,  whether  the  (hip  bad  been  navu 
g^  in  the  n)anner  prcfcribed  by  the  ftatutie  0(31  Gfo,  3. 

f*S^*  f'  7-  (^)  ^^^  ^  ^^^*  ^^  ^^^  agreed  that  the  intirance 
.was  void*  The  ftatute  requires  that  no  perfon  (hall  take  the 
command  of  an  African  (hip  until  he  (hall  have  made  oath, 
and  produced  to  the  oSBcer  of  the  cuftoms  a  certificate  attefltd 
h  ^^  nfpe^ive  owner  or  oumers  that  he  has  already  ferved  in 
that  capacity  during  one  voyage,  or  as  chief  mate  and  fur- 
geoQ  during  two  voyages,  ^c.  pnder  certain  penalties.  The 
court  were  of  opinion^  that  the  certificate  produced  in  the 
particular  cafe,  being  flgned  by  the  then  owner,  did  not  com- 
ply with  the  requifitions  of  the  ftatute,  that  therefore  the 
ibipwas  not  duly  navigated,  and  confirmed  the  judgment  of 
Jionfuit,  which  had  pafTed  againft  the  plainfifTat  Guildhall^  by 
l4>td  Kenyan's  dijcQions. 

(a)  This  wai  one  of  the  flatutes  pafled  on  the  fubje£t  for  frtgnlatin^  tfie 

^rlemHiUye  trade ;  it  lias  fince  l)ecn  continued  dbwnby  feveial  adt  frouv  tint 

tttme  s  and  the  reference  i«  made  to  this  particulij'  aA,  as  being  fet-out  in  ^^.. 

Jeri^ant  RuHmngtotC^  editiuQ  of  the  Statutes :  but  the  adSt'quo^d  in  court  was 

.^a  C?«.  3.  c.  5a, 

I  by? 


t'% 
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CHAP.       I  have  alladed  to  the  abovw  iteoilioo,  as  fiiXHigly  con&U'- 

ing  the  principles  of  law^  which  are  the  liibjefil  of  the  fnftak 
^liapter*  I  think  it  proper  to  mention  tbgt  the  difitculcy  wiiicb 
occimed  in  the  laft  cafe  from  the  marmer  in  which  the  afis  of 
pariiatnent  were  penned,  has  been  reioaved  by  the  flatoic 
39  Gt0»  3*  ^«  ^'  /'  ^3*  requiring  exprefsly  that  the  Qffiti&* 
cate  (hall  be  Ggned  by  the 'owner  or  owneK  of  the  fliip»09 
vdlels  in  which  the  captain  has /ormerfyfirved.  Bat  as  it  had 
been  as  much  the  cuftom  in  the  outports  to  receive  certi&ates 
of  one  form  as  of  the  other,  on  account-oLthe  dovbf  fill  pea^ 
ning  of  the  former  ads,  the  legiflature  in  the  laft  mentionel 
ilatute  (f.  38.)  has'provtded  that  no  potieies  ^  i«faraiice  nade 
before  the  ilatute  new  in  ftcfttl  (hail  be  held  to  be  roiif 
tm  account  of  the  irregular  certificates  giViea  under  ifaa 
fbrmer  ftatutes.  ^       ^ 

[  230  ]  In  the  ordinances  of  Lewis  iht  fourteenth  it  is  declared,  Aat 
?'1i  "tit^ITfur  <^*c^y>  waftc,  ot  lofs,  which  happens  from  the  internal  dcfcEk 
art/w.iVaL8o.  of  the  thing  infurcd,  (hall  not  fall  upon  the  underwriter.    A 

commentator  upon  thefe  ordinances  has  gone  into  the  lealba 

and  principle  of  fuch  a  regulation,  and  has  (hewn  the  proprie^ 

gf  it.  He  fets  out  by  obferving,  that  this  do6lrine  is  of  a  date  ai 

C.  5.  art  I.        ancient  as  the  period  when  the  French  treatife  called  Le  Gtddm 

was  publilhed,  which  was  about  the  year  166 1,  at  which  timd^ 

as  appears  by  a  reference  to  the  book  itfelf,  it  was  confidereA 

as  a  fettled  principle,  that  lofles,  happening  from  caufies  of  this 

s  Mag.  90. 140.  nature,  were  not  to  be  a  charge  upon  the  underwriter.    The 

fame  aythor  has  alfo  {hewn,  that  fuch  a  proviflon  is  adopted  ia 
favour  of  the  infurers  by  the  ordinances  of  Rotterdam  and  Im^ 
Jierdam.  After  Hating  thefe  circum (lances,  he  proceeds  tolayt 
that  when  a  (hip  is  deemed  incapable  of  finiOiing  her  vopg^ 
the  quellion  whether  this  event  is  a  charge  upon  the  under^ 
writers  or  not,  depends  upon  another ;  namely  whether  vt 
happened  by  the  violence  of  the  fea,or  other  fortuitous  circant- 
ilance,  or  whether  tbe4ifability  procectds  from  age  and  gotten'- 
nefs.  This  will  be  -determined  by  the  eoK^uiry  which  was  made 
before  the  departure  of  the  (hip,  in  order  to  judge,  whether  it 
was  in  a  condition  to  perform  the  voyage  or  not :  if  tbelattA 
t  Vai.  ^54,        was  the  c^e,  the  infurers  ought  not  to  anfwen     In  another 

part 
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part  of  this  nvork,  after  laying  down  the  fame  dofirine)  he  dlp«  C  ,H  A  P. 
daitii  that  the  kidevinity  will  be  void,  even  thou^  the  Ihip 
bai  been  examined  before  her  departure,  and  declared  capable 
of  performing  the  voyage ;  fince  the  event  has  (hewn  clearly^ 
that  on  account  of  latent  defofis  it  w«8  no  lotiger  navigable ; 
that  is,  if  it  were  proved  that  parts  oF  the  (hip  were  fo  rotten, 
weakened,  and  deftroyed,  that  (he  was  not  in  a  proper  ftate  to 
leM  the  ordinary  attacks  of  wind  and  Tea,  inevitable  in  eveiy 
ifeyige,  then  the  underwriters  are  difcharged.  The  re afon  is, 
tkit  the  eMmiMtion  of  the  fliip  before  her  departure  extends 
enly  i»  the  external  parts,  becaufe  flie  is  not  unripped ;  at  leaft 
mt  fo  as  to  difoover  the  interior  and,  latent  dfefefis,  for  wbicb 
theewaer  or  mailer  of  the  ihip  continues  always  rdjponfible» 
mk  that  with  the  greater  juftice,  becaufe  they  cannot  be  wholly 
igaormt  of  the  bad  ftate  of  the  (hip :  but  fuppo(tQg  them  tp  [  ^3^  1 
ke  fO)  it  is  the  fame  thing,  being  indifpeDfobly  bound  to  pro** 
.  aids  a  good  (bip,  able  to  pesform  the  voyage  («)• 

The  opinion  of  this  learned  foreigner  is  fupported  by  two  of  Pothi^r  Tr. 
his  countrymen,  Pothier  and  Emrigon.  S!tf  i^Em^i. 

gon^  p.  580* 

Havmg  thus  (hewn  that  the  do£lrine  of  iea-worthincrs,  as 
tfiabUAed  by  the  decifions  of  our  courts  of  juftice,  is  confirmed 
by  the  declarations  of  foreign  laws,  and  by  the  opinions  of  fo- 
ftjg^  writers ;  it  is  fufficient  now  to  fay,  that  where  the  (hip 
is  Bot  fea<*wortby,  the  policy  of  infurance  is  void,  as  well  where 
disaniuiance  is  upon  the  goods  to  be  conveyed  in  the  {hip,  as 
Whm  it  ts  npon  the  ihip  itfelf.  For  whenever  a  cafe  arifes  i  VaJ.  t6^ 
iVlh  re%e£l  to  damage  done  to  goods  through  the  infuffict- 
•e^  of  the  (hip,  the  queftion,  whether  the  matter  or  owner  is 
£4>le  to  nuke  good  the  lofs,  depends  upon  afcertaining,  whe- 
ibpr  the  ihip  was  in  a  condition  to  perform  the  voyage  at  the 
tine  of  the  commencement  of  the  rifk,  or  became  defeStive 
from  bad  weathei^  and  the  perils  of  the  wind  and  fea. 

(«)  tlpon  fkc  do^ioe  of  implied  coaditMiig  fee  Jbow^  Mte  sS. 


^ 


CHAPTER    THE    TWELFTH, 


Of  Illegal  Voyatgcf, 


p.  \T7E  proceed  now  to  the  confideration  of  anotber  circoiBf 
YY  ftanceby  which  the  contrafi  of  infunnce  is  vicaM 
and  annulled  ab  initio :  and  it  is  this  ;  that  whenever  an  infttv 
ranee  is  made  on  a  voyage  exprefsly  prohibited  by  the  oomraoDy 
flatute,  or  maritime  law  of  the  country,  the  policy  is  of  noeft 
fe£l.  The  principle,  upon  which  fuch  a  regulation  is  foaodod, 
is  not  peculiar  to  this  kind  of  contra£l ;  for  it  is  nothing  moif 
than  that  which  deftroys  ail  contracts  whatfoever:  that  meoao 
never  foe  prefumed  to  make  an  agreement  forbidden  by  ths 
laws  ;  and  if  they  {hould  attempt  fuch  a  thing,  it  is  invalii 
and  will  not  receive  the  afliftance  of  a  court  of  juflice  to  carry 
it  into  executioi), 

* 

The  moft  material  cafe  upon  this  point  is  that  of  Jshnfm 
jand  Sutton^  which  came  on  to  be  argued  in  the  year  17 79,  and 

received  the  folemn  opinion  of  the  court  of  King's  Bench, 

« 
Joimfon  V.  Sut-       It  vras  an  a£Uon  on  a  policy  of  infurance  on  goods,  on  boarf 

*'  the  (hip  Venus^  **  loft  or  not  loft,  at  and  from  Londm  to  Ar» 
Torky  warranted  to  depart  with  convoy  from  the  Cbannel  fortlic 
voyage/*  The  caufe  was  tried  before  IjovA  Mansfield  ^GmU' 
hally  and  a  verdi£l  was  found  for  the  plaintiff.  The  defendaat 
obtained  a  rule  to  (hew  qaufe  why  there  ftiould  not  be  a  neir 
trial.  The  fads,  upon  his  Lordfliip's  report,  appeared  tote 
.  thefe :  the  fhip  was  cleared  for  Halifax  and  Nnv  Tori.  She 
had  provifions  oji  l^oard^  which  (he  had  a  licence  to  carry  to 
NnuTorky  under  a  provifo  in  the  prohibitory  ad  of  16  GW«S- 
r.  5,  But  cfu  half  cf  the  cargo^  i^sluding  the  goods ^  which  iCtn 
fhefuhje£f  of  this  infurance^  was  not  licenfedy  and  was  not  calcu- 
lated for  the  Halifax  market,  but  for  New  Tori.  There  had 
been  a  proclamation  by  Sir  fVillifim  Howe  to  allow  the  entry  of 
^Mnlicenfcd  goods  at  hiew  York  \  an4  though  tberp  were  bondi 
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uFually  given  at  the  Cuftom  Houfe  here, by  which' the  captaiii  c'  H  A-  P.^ 
engaged  to-carry  the  gooSs  to  Halifax^  thofe  bands  were  after- 
wards cancelled,  on  producing  a  certificate  from  an  officer  ap- 
pointed for  that  purpofe  at  New  Torh^  declaring,  that  they -werd 
landed  there*  The  commander  in  chief  had  no  authority  under 
the  a8  of  parliament  to  ijfaefuch  proclamation^  or  to  permit  the 
exportation  of  unlicenfed  goods.  The  Venus  was  taken  in  her 
paflage  to  New  Tork  by  an  American  privateer.  The  fir  ft  fee-  x6  Gco.lII,t.  5. 
don  of  the  ftatute  prohibits  all  cotnnoerce  with  the  province  of 
New  York  (amongft  others)  and  confifcates  all  ihips  and  their 
cargoes  which  (liall  be  foUnd  trading,  or  going  to,  or  coming 
from  trading  with  them.  In  fedion  the  fecond,  there  is  a  pro* 
vifo,  excepting  (hips  laden  with  provifions  for  the  ufe  of  his 
inajelly^s  garrifons  or  fleets,  or  for  the  inhabitants  of  any  town 
poflefled  by  his  majefty's  troops,  provided  the  mafter  (hall  pro^ 
duce  a  licence  fpecifying  the  voyage,  lie.  and  the  quantity  and 
fpecies  of  provifions ;  but  by  the  fame  provifoj  it  is  declaredi 
that  goods  not  licenfed,  found  on  board  fuch  ihip,  (hall  be  for*  n 

feited.     After  argument,  upon  the  motion  for  a  new  triply 

Lord  Mansfield  faid-^— ^  The  whole  of  the  plaintiiF^s  caf^ 
goes  on  an  eftablifhed  pra£lice,  dire3Iy  againll  an  a£l  of  par* 
liameot.  If  the  defendant  did  not  know  that  the  goods  were 
imlicenfed,  the  objedlion  is  fair  as  between  the  parties.  If  he 
did,  hft  would  not  deferve  to  be  favoured.  But,  however  that 
may  be,  it  was  illegal  to  fend  the  goods  to  New  Tork^  and,  in 
pari  deliSlg^  potior  efl  conditio  defendentis.  It  is  impoffible  to 
bring  this  within  the  cafes  cited  [a\  becaufe  here  there  was  4 
tfrcft  contravention  of  the  law  of  the  land/*  The  rule  fof  4 
JKir  trial  was  made  abfolute. 

Upon  this  principle  it  was  that  in  the  caufe  of  Camden  and  Camden  v. 
ethers  v.  Anderfm^  which  was  long  contefled  in  the  court  of  ^  xerm  R.  723. 
King's  Bench,  and  after-.Vards  upon  writ  of  error  in  the  Ex»  '  ^^  *"<*  ^»^*- 
chequer  Chamber,  the  underwriters  were  held  not  liable,  the 
Infurance  in  thai  cafe  being  made  in  dire£l  contravention  of 
ihe  exclufive  right  of  trading  granted  to  the  Eaft  India  Com- 

(4)  Thcfc  were  cafes  of  infuranccs  on  (hips  trading  contrary  to  tV^  revenue 
bvi  .of  itxstipk  povntries^  of  which  more  wtJl  be  laid  her^ftc;^. 
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CHAP,    pany  by  fiat.  9  &  10  ffiL  3.  c.  44.  f.  81  •  and  which  exdurnrc 

light  bad  never  for  one  moment  been  fufpended,  noi  bad  ibat 
ftatute  ever  ceafed  to  bean  exifling  law.  Indeed  the  prin- 
ciple, which  deUroys  all  infurances  made  on  (hips  proceeding 
on  illegal  voyages,  n^ver  was  contefled  at  the  bar  in  the  ar* 
gument  of  the  above  caufe ;  but  only  tiie  application  of  it  to 
the  particular  cafe,  on  account  of  various  Uatutes  which  bad 
been  pafled  and  repealed,  and  on  account  of  a  clauie  in  a 

jt3Geo.iii.c.52.  fnore  modern  (latute,  which  it  wa«  fuppofed   precluded  the 

underwriters  from  fetting  up  this  defence.  But  no  man  at- 
tempted to  argue  that  that  which  is  unlawful,  and  apublick 
wrong,  could  be  the  ground  of  an  a£)iun. 

Wiifon  V.  Soon  after  the  above  decifion,  a  cafe  arofe  in  which  the 

8  Tcrm^R.  3  r.  *ights  of  the  Eoft  India  Company,  as  far  as  they  were  affeScd 

PuM '  ^^  '^"^  ^^  *'^^  treaty  between  this  country  and  Jmerica^  came  to  be 

ivhuh  iKwks  difcuflied  in  an  a£lion  on  a  policy  of  aflurance.     By  the  I3tb 

^  die  KingV  article  of  that  treaty,  which  was  confirmed  by  ftat.  37  Ge9.  3. 

diTuercham-  ^'  97'  ^'  ^^"  *^^  United  States  of  America  are  permitted  to 
ber  Are  fully  and  trade  to  and  from  the  Britijh  territories  in  India.  But  it  was 
accura  t  y  given,  ^^jn^j^j^j^  notwithftanding  the  treaty  and  ftatute,  tbat  the  in- 

furance  in  queRion  was  upon  an  illegal  voyage>  being  ^  at 
*^  and  from  Hourdeaux  to  Madtira  and  the  Eajl  Indies^  and 
**  back  to  America^*  whereas  the  tieaty  meant  to  tolerate  no 
other  trading  than  a  dinSi  one  bctweeir  America  and  the  Eafi 
Indies ;  and  alfo  it  was  infifted,  that  But/er  and  CaUet^  the  per- 
fons  for  whofe  benefit  this  infurancc  was  efikded,  were  not 
entitled  to  the  benefit  of  the  treaty,  they  being  natnraUboni 
fubjefls  of  this  country,  but  one  of  whom,  after  the  ratification 
of  American  independancc,  had  gone  with  his  wife  and  &in3y 
to  refide  in  Amertca,  has  ever  fince  been  domiciled  there  and 
received  as  a  citizen  of  the  ftates  of  America  ;  and  the  odter 
of  whom  was  refident  and  domiciled  in  America  before  the 
indcpcndance  of  that  country,  and  has  continued  to  be  refident 
and  domiciled  there ;  and  becaufe  their  agent,  the  phiatifl^ 
when  he  (hipped  tlie  goods,  and  when  he  caafed  the  policies 
to  be  effeded,  was  refident  in,  and  a  fubje£b  of  Great  Briim^ 
and  knew  that  the  Ihip  was  deftined  for  the  Britijb  territories 
in  India.    The  fpecial  verdid  in  this  cafe  was  three  times 

'%  argued 
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•rgued  in  the  King's  Bench,  and  once  in  the  Exchequer  CHAP. 
Chamber;  and  the  learned  judges,  compoHng  both  tboie 
courts,  were  unanimouQy  of  opinion,  that  a  natural-born  fub- 
jc6i  of  this  country,  though  he  cannot  throw  off  his  allegiance 
to  the  count r}',  yet  he  may  be  a  citizen  ol  Anurlca  for  the 
purpofes  of  commerce,  and  entitled  in  the  latter  charadier  to 
all  the  benefits  of  the  treaty ;  and  that  the  trade  allowed  by 
the  treaty  between  America  and  the  Eaft  Indies  need  not  be 
direSl  \  it  may  be  carried  on  circuitoufly  thrt)ugh  any  country 
in  Europe^  including  Great  Britain.  The  plaintiffs  had  judg- 
ment. In  the  court  of  King's  Bench,  Lord  Kenyon  added,  that 
if  in  the  commencement  of  one  entire  voyage,  ther^  be  any 
thing  illegal,  and  an  infurance  be  effedled  on  the  latter  part  of 
the  voyage,  which  taken  by  itfelf  would  be  legal,  fuch  illegal 
commenccmenc  would  have  made  the  whole  illegal,  and  the 
alfured  could  not  recover  upon  the  policy. 

From  thefe  cafes  much  information  is  to  be  colledcd ;  for, 
ift,  the  principle  advanced  at  the  beginning  of  the  chapter  is 
eflablifhed,  that  is,  that  an  infurance  of  a  voyage,  which  is 
prohibited  by  flatiice,  is  void.  They  alfo  ferve  to  remove 
a  difiindion,  which  occurs  in  a  very  refpe£}able  writer.  The 
learned  Rqccus  obferves,  that  if  fuch  an  infurance,  as  that  of  B^c^cutde  Aflfe* 

,.,  ,  ,  ri"  #1111  !•  curat,  n.  121. 

vhich  we  have  been  fpe^kmg,  Ihould  be  made,  ignnrante  ajfi^     [  234  1 

cjuratore^  the  infurer  is  difcharged :  from  whence  we  are  to 

infer,  that  in  his  opinion,  if  the  infurer  was  acquainted  with 

the  nature  of  the  voyage,  he  would  continue  liable.     But  the 

doflrine  of  the  courts  overturns  fuch  a  difiinQion,  becaufe  the 

very  central  is  a  nullity,  and  a  court  of  juflice  can  never 

lend  its  authority  to  fubfiantiaie  a  claim,  founded  upon  a 

C0Qtra£i  which  is  abfolutely  repugnant  to  the  known  and 

eftabliOied  laws  of  the  land.     Of  this  opinion  is  Bynkerfioek^  Bynk.  Quxft. 

vho  lays,  that  eVen  if  it  be  told  to  the  underwriter,  that  the  c  "21,  fub  ftaV. 

voyage  is  illicit,  he  fhall  not  be  bound ;  becaufe  the  contra^ 

is  null  and  void,  and  where  that  is  the  cafe,  the  compliance 

with  the  terms  of  it  depends  upon  the  will  of  the  contra£iing 

parties  merely.     But  that  which  depends  merely  upon  will 

is  not  a  proper  fubjefl  for  a  fuit  at  law* 
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CHAP.        If  a  (hip,  though  neutral,  be  infured  on  a  voyage  prohibited 

by  an  embargo,  laid  on  in  time  of  war,  by  the  prince  of  the 

country,  in  whofe  ports  the  (hip  happens  to  be,  fuch  an  in- 

furance  alfo  is  void.'    This  depends  upon  the  power  of  an 

I  Black,  Com.    embargo,  the  right  of  laying  on  which  by  the  fovereign  of 

Vide  ante,  79.      this  country  in  time  of  war  is  undoubted;  although  in  time 

of  peace  it  may  be  a  different  queftion.  The  right  being 
admitted,  it  follows  of  courfc,  that  any  a£l  done  in  contra- 
vention of  a  proclamation  of  this  nature,  is  illegal  and  cri- 
minal ;  becaufe  it  is  equally  binding  as  an  aSL  of  parliament, 
and  a  contrafl  founded  on  fuch  illicit  proceedings  is  coofe- 
qujpntlj^oid. 

Deimada'v.Mot-       "^^^^  was  determined  in  a  very  modern  cafe,  upon  a  fpecial 
teux,  B.  R.         verdift.     It  was  an  aftion  on  a  policy  of  infurance  on  the 

Michaelmas  ^  *^         ' 

ai5  Geo.  IH.  Bslla  Juiltta^  a  Venetian  Oiip,  at  and  from  London  to  the  Gre- 
nades^ with  libert)  to  touch  at  Cork  and  Madeira  to  load.  The 
defendant  pleaded  the  general  ifTue  ;  and  the  caufe  came  on  to 
trial  before  Mr.  Juilice  Buller^  when  the  jury  found  a  fpecial^ 
verdi£l,  the  material  fa£ls  in  which  were  thefe  :  That  the  (hip 
was  a  Venetian  veffel,  and  the  p)ainti(Fa  fubje£^  of  the  flate  of 
Venice  \  that  in  OSloher  1782,  the  (hip  failed  on  her  voyage 
'  from  London  to  Corh^  and  there  took  in  a  loading  of  proviGons, 
£  ^S  ]  the  property  of  iv  ^/;f  A  fubje6ls,  the  enemies  of  the  king  of 
Great  Britain,  That  the  faid  (hip,  having  taken  in  at  Cork  clear- 
ances  and  bills  of  lading  for  Madeira^  an  ifland  belonging  to 
the  king  of  Portugal^  failed  in  December  1782,  from  Conkxo 
that  ifland,  at  which  (he  was  neither  to  unload  any  part  of  bet 
cargo,  nor  to  receive  any  goods  on  board,  but  where  (he  took 
clearances  and  bills  of  lading  for  the  ifland  of  <$/.  ThomaSy  be- 
longing to  Denmark^  whither  (he  was  not  dedined  :  that  on 
her  voyage  from  Madeira  to  Grenada^  within  14  leagues  of 
the  latter,  (he  \ras  captured  by  an  Englijl?  man  of  war  as  prize, 
and  carried  to  St.  Lucia  :  that  when  the  (hip  failed  from  Lon- 
don^  and  from  thence  till  after  the  capture,  Grenada  was  in 
the  po(re(]ion  of  the  French  king.  The  fpecial  verditt  further 
£nds,  that  his  majefly  on  (he  18th  day  of  Augujt  1780,  laid  an 
embargo  upon  all  (hips  and  velTcis  laden  or  to  be  laden  in  the 
forts  of  the  kingdom  of  Ireland  wiih  black  cattle  and  bogs, 

5  •  bcef» 
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.  beef,  pork,  butter^and  cheefe,  or  any  fort  of  provifions.  It  is  €  H  A  P. 
alfo  found,  that  after  the  capture,  a  fuit  was  commenced  in  the 
Vice  Admiralty  Court  at  BarbadoeSj  againft  the  faid  (hip  and 
cargo,  as  belonging  to  the  French  king,  or  to  f9me  of  his  fub- 
jeSs;  and  the  judge  of  that  court  did  condemn  the  cargo  as  the 
property  of  the  enemies  of  the  king  of  Great  Bntaitiy  which 
,  fentence  was  appealed  from^  and  is  now  depending  :  that  the 
judge  of  the  faid  Court  of  Vice  Admiralty  was  of  opinion, 
that  the  faid  (hip  Bella  Judltta  was  the  property  of  Abram 
Delmada  the  plaintiff^  and  ordered  that  the  (hip  (hould  be  re- 
flored  ;  but  he  did  not  conceive  the  owner  of  the  faid  (hip  to 
be  entitled  to  any  freight,  or  damages  occa(ioned  by  the  cap- 
ture, becaufe  (he  was  engaged  in  a  wrong  a3,  and  the  captor 
did  no  more  than  his  duty ;  that  the  faid  (hip  was  accordingly 
reftored. 

Upon  this  verdifl,  the  queftion  for  the  court  to  decide  in 
point  of  lavr,  was,  whether  the  infurers  upon  the  (hip  on  this 
voyage  were  liable  to  pay  for  this  lofs  of  freight,  and  the  da« 
mages  occa(ioned  by  the  capture  ? 

Lord  Mansfield. — «  Is  this  voyage  not  a  breach  of  the  em- 
bargo ?  The  king  in  time  of  war  has  an  undoubted  right  to  lay 
an  embargo:  in  time  of  peace  it  is  another  queftion.  Every 
power  lays  them  on.  If  the  (hip  had  only  been  carrpng  goods 
of  an  enemy  on  a  voyage  lawful  for  her  to  perform,  (he  might  r  j^S  1 
have  been  entitled  to  freight.  But  here  the  fentence  fays,  (he 
fiiall  not.  And  why  ?  becaufe  (he  has  done  a  wrong  thing* 
It  is  a  fraud;  for  under  colour  of  a  neutral  port,  (he  goes  to  ' 
an  enemy's  port.  She  breaks  an  embargo.  What  the  confe- 
quence  of  that  is,  has  not  as  yet  been  fettled  :  but  to  break  an 
embargo  is  undoubtedly  a  criminal  ad  ;  and  wherever  a  man 
makes  an  illegal  contra3,  this  court  will  not  lend  him  their 
aid.'*     The  defendant  accordmgly  had  judgment. 

Though  an  infurance  upon  a  fmuggling  voyage,  prohibited 
by  the  revenue  laws  of  this  country,  would  be  void  under  the 
principle  above  fiated :  yet  the  rule  has  never  been  fuppofed 
to  ej^teod  to  ihofc  cafes,  where  (hips  have  traded^  or  intend  t{i 

z  3  trade. 
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P.  trade,  contrarj'  to  «he  revenue  law^  of  foreign  countries,  ht- 
caufe  no  country  takes  notice  of  the  revenue  laws  of  anothir: 
in  fuch  cafes,  therefore,  the  policy  Is  good  and  valid  ;  and  if  a 
lofs  happen,  the  underwriter  will  be  anfweraWe. 

Vide  antc,c.  lo.       Thus  in  the  cafe  otPlanche  againft  Flelcher^  which  was  flared 
^'  '^^  at  large  in  a  preceding  chapter,  one  of  the  objeflions  taken  to 

the  iiiiurance  was,  that  there  was  a  fraud  on  the  undtrrwritCTS, 
the  fliip  having  been  cleared  out  for  OJiend^  although  ftic  was 
never  defigned  to  go  to  that  place.  But  Lord  Mansfield dcch- 
red  for  himfelf  and  his  brethren,  that  it  was  no  fraud  on  the 
underwriters,  perhaps  on  nobody.  The  reafon  for  clearing  for 
Oftend^divA  figning  bills  of  lading,  as  from  thence,  did  not  fully 
appear :  but  it  was  guefled  at.  The  Fermlers  Generaux  have 
the  management  of  the  taxes  in  France.  As  we  have  laid  a 
laige  duty  on  French  gooAsy  ih^  French  may  have  done  the 
f^me  on  oars,  and  it  may  be  the  intereR  of  the  farmers  to  con- 
nive at  the  importation  of  Englijb  cotnmodnics,  and  t^VtOfiend 
duties  rather  than  flop  the'  trade,  by  exafling  a  tax,  which 
amounts  to  a  prohibition.  But  at  any  rate,  this  was  no  fratd 
in  this  country.  One  nation  does  not  take  notice  of  the  reve- 
nue laws  of  another. 

In  another  cafe,  a  (hort  time  afterwards  at  GuiUhatl^  Lord 
MamfieU^  in  his  charge  to  the  jury,  advanced  the  fame  dodrine 
which  had  been  eftabliflied  by  the  whole  court  in  the  prece- 
ding cafe. 

r  ^37  }  '^  ^^  3"  a3ion  on  a  policy  of  infurance,  at  and  from  Ltmim 
er,  Lond.  sitt.  "  ^^  Pinfacola  and  Manjhoi  in  the  river  MtfftJ/ippiy  with  lilRrty 
HU.  Vac.  1780.  to  touch  at  Port/mouth  and  Jamaica.     The  fhip  infured,  was 

employed  in  the  ufual  trade  in  the  river  MiJfiJJippi^  and  traded 
at  Little  Manjhae^  on  the  ifland  of  New  Orleans^  part  of  the 
dominion  of  Spain.  Man/bae^  the  place  mentioned  in  the 
policy,  is  part  of  the  continent  of  North  America^  on  that 
fide  of  the  river,  which  France  and  Spdin^  by  the  treaty  of 
Paris  in  1763,  furrendered  to  Great  Britain^  and  is  aboot 
37  leagues  higher  up  the  river  than  New  Orleans.  The  I06 
happened  by  a  feizure  of  the  fliip  at  Little  Manjbae  by  tlie 

Spanifi 


OF    ILLEGAL    VOYAGES*  ijT 

^Jb  governor^  a$  a  repriW  for  tranfgreffions  alleiged  to   C   H  ^  A   P. 
have  bctti  commrtted  by  a  king's  fliip  in  the  Lakes.    The 
coQBfei  For  the  defendant  contended,  that  thcpoHcy  in  qucftiott 
was  on  a  trading  voyage,  and  that  the  trade  itfelf  was  an  illi- 
cit one. 

Lord  Mansfield.—^'  The  firft  queftion  is,  whether  thte  policy 
covers  the  trading  on  the  Miff^fpi  before  tlte  fhip's  arrival  at 
Marijhae. '    The  trading  at  Little  Manfhae  is  a  <kla y  of  the  voy- 
age, and  an  incfeafe  of  the  rifle.  If  the  policy  do  not  cover  thi» 
part  of  the  trading,  then  it  is  a  deviation,  and  there  is  an  end 
of  the  contraa,  at  leaft,  fo  as  to  prevent  the  plaintiff  front 
recovering.    It  is  very  clear  what  the  trade  is.    Every  trading 
with  the  fubjefls  of  Spain  is  illicit  by  the  treaty  of  Paris.  The 
navigation  «  free  to  both  countries  ;  and  the  municipal  laws* 
of  both  countries  remain.     Thou^  fuch  trading  be  amtrarj  td 
the  laws  ^f  Spain ;  yet  no  country  pays  attention  lo  the  revenue 
laws  of  another.    Therefore^  if  the  d^endaM  hady  with  full  hnow^ 
Uge  that  ii  was  a  fmuggHng  trade  with  Spain,  made  the  infu* 
rancej  then  it  might  be  u  fair  central  between  the  parties.     But 
the  main  qaeAion  for  confideration  feesis  to  be,  whether  this 
trading  at  JUttk  Masqat  waa  iti&ired  by  the  policy."  The  j«ry 
found  fen-  the  defendant ;  and  it  may  be  pre&med  ori  the  gxoutid 
of  deviation. 


It  caosiot  be  improper^  becauie  it  t^  nearly  conaeded  with 
the  futge^l  before  iU>  to  enter  upon  the  enquiryv  how  far  tra«- 
^og  with  an  enemy,  in  tkae  of  a&ual  war,  is  legal  ?    The 
•pinion  ^C  foreign  wxiten  ifon  tbis  point,  cannot  bil  ta 
afford  information  upon  the  queftion.      It  has  long  been  Guid.  c.  i.  art. 
fettled  in  France^  that  all  trading  with  enemies   is  illegal.  J  yi^'si.^l 
This  indeed  is  given  as  the  veafon  for  requiring  to  be  inflected     [  238  \ 
in  the  policy  of  infurance,  the  name  and  place  bf  abode  Df  tfae 
infttied,  the  effeds  upon  which  the  iniuraiice  is  made,  the  name 
of  the  fliips  and  the  place  of  loading  and  utjoadiog.  By  com^ 
ply  mg  with  fuch  a  requifi tion,  it  is  kno  va  i  q  time  of  war^  whe-* 
ther,  notwithftanding  the  prohibition  of  commerce,  which,  ac-* 
cording  to  tbefe  writers^  a  declaration  of  war  always  imporlSt  Bynk.  Q.  jur. 
tfaelubjea$x>£tbe  king  continueto  trade  withtbeenciBM  ^^'  ^'^'  '*  '''^' 

2  4  ftate. 
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c;  H   A    p.   ftate,  or  with  their  friends  and  allies  \  by  which  means  theJP 

would  be  able  to  convey  warlike  (lores,  provifioos,  and  other 
prohibited  goods  to  the  enemy.  But  every  thing  of  this  kind 
being  forbidden,  as  prejudicial  to  the  (late,  would  be  liable  to 
confifcation,  and  to  be  condemned  as  prize,  whether  found  ia 
Ord.  of  Stock-  Qijps  of  our  Country,  or  of  friends  and  allies.  The  prohibition 
177?'  *  '  U>  infure  the  property  of  an  enemy,  which  is  almoft  generally 

oftablifhed  by  the  ordifiances  of  foreign  countries,  proceeds 
upon  the  principle,  that  it  is  unlawful  to  trade  with  an  enemy ; 
becaufe  if  commerce  were  allowed  to*be  carried  on  between  the 
boftile  nations,  there  could  not  poHibiy  be  an  objeflion  to  pro- 
tc£l  that  commerce  by  means  of  the  contrail  of  infurance. 

The  general  law  of  England  had  not,  till  lately,  laid  down 
^ny  exprefs  rule  upon  the  fubjed  ;  but  we  mull  take  no- 
t(ice  of  what  has  paiTed  in  the  courts  of  juftice  upon  the 
queftion.     The  only  ancient  cafes  to  be  found  in  the  books 

iftoii.Abr.  T73.  Upon  the  fubjefl  are  two  ;  the  one  is  in  Roll's  Abridgmenty 

apd  happened  in  the  13th  year  of  the  reign  <^  Edward 
the .  Second*  A  licence  granted  to  certain  merchahts  to 
buy  and  iAWnScatland^  which  was  then  at  war  with  the  king 
oi  Englandy/wzs  declared  to  be  void;  and  confequently  the 

1  Term  Rep.       trading  held  to  be  illegal.     The  other  was  a  cafe  put  to  die 

judges,  in  the  time  of  Lord  Somers^  for  their  opinion  upon  the 
point)  whether  fending  corn  to  the  enemy,  in  time  of  war  and 
femine,  was  a  crime  at  the  common  law.  The  judges  held 
it  was  a  mifdemefnor.  It  is  to  be  oblerved,  however,  that  the 
lad  was  a  cafe  where  provifiom  were  fupplied,  which,  as  well 
as  warlike  flores,  muft  be  pnohsbiied  from  the  nature  of  the 
.?  .    thing.       ... 

t  ti%^  1      i   The  firll  iDodern  cafe,'  in  which  trading  with  an  enemy 

came  at  all  under  confideration  ;  although  it  did  not  then  meet 

1  Vctey  317.      with  any  decifion,  was  that  of  Hankie  ag^inft  iho  Rojai  Ex* 

ibange  AiFuraiice  Company^  before  Lord  Hardtvkke  in  the 
Vide  ante,  p.  I.    couTt  of  Chattccry^  which  i^n  a  former  occafion  was*  cited 

much  atiength*     His  lordniip  there  faid  ;  it  might  be  going 

'^  too  far  to  fay  that  all  trading  with  enemies  is  unlawful :  for 

cbat'gene«al'db^rifie  would'go  a  great  waf)  even -where  oftiy 
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ifiif;^  gbcidt  are exfwrtedy  and  none  of  the  enemy  Viaapolted^  C^H   A   P. 

wbicb  might  be  very  beneficial.     He  was  not  fatisfied  with 

Iheaafwer  given  to  the  obje£lion  of  an  illicit  trade*  by  citing 

the  cafe  of  the  South  Sea  Company ;    for  that  by  no  means 

determined  this  qqefiion.     That  was  not  a  trading  contrary 

to  the  law  of  .this  country  ;  but  contrary  to  the  agreement  of 

the  company :  which  is  different  from  a  contrafi  repugnant 

to  the  general  law  of  the  country,  whether  fiatute,  com* 

men,  or  maritime  law.     The  fame  anfwer  might  be  given  to 

Six  Roiert  NigbfijjgaWg  cafe,   which  was  merely  a  plea  in 

the  Exchequer,  upon  the  private  right  of  the  company,  being 

contrary  only  to  their  flatutes,  and  not  to  the  general  law  of 

the  land. 

.  From  this  opinion,  it  is  evident  that  the  queftion  was  by  Gift  v.  Mafoa, 

no  means  fettled  in  Lord  Hardwicke*&  mind  :  but  in  a  fub*  *   ^"^    ^*  ^ 

licquent  cafe,  hard  Mansfield  ftrongly  argues,  that  trading  with 

in  enemy  is  not  forbidden  by  the  general  law  of  the  country; 

(or  he  fays,  that  feveral  a£ls  of  parliament  have  been  ffecial/y^ 

pafled,  in  ordeir  to  make  fuch  trading  illegal,  which  proves 

that  the  legiflature  did  not  think  it  was  fo  before.     The  Ihip, 

indeed,  in  the  laft  of  tbefe  cafes,  appeared  to  be  neutral ;  and 

the  court  laid  it  down,  that  it  had  no  where  been  held  that 

an  infurance  upon  a  neutral   fhip  trading  to  an  enemy ^s  port 

Fa$  void.     But  then  Lord  Mansfield  went  upon  the  do6lrinc 

of  a  fubjcA's  trading  with  enemies,,  and  concluded  thus  :  by 

the  maritime  law,  trading  with  an  enemy  is  caufe  of  confif-. 

cation,  provided  you  take  him  in  the  a<5l ;  but  this  does  not 

tetend  to  neutral  vefiels. 

* 

t 
The  next  queilion  which  comes  to  be  confidered  is,  whe^ 

tber  it  be  lawful  to  infure  the  property  of  an  enemy.    What- 
ever doubts  might  formerly  obtain  in  England  either  as  to  tho     f  040  1  * 
legality  or  expediency  of  fuch  infurances,  the  queftion  is  now^ 
finally  fettled  in  the  negative  by  two  unanimous  decifions  of 
tbe  court  of  King's  Bench. 

.   The  firft  of  thofe  cafes  was  an  a£lion  on  a  policy  of  in-  R  Brandon  r. 
furance  ow  ^^^j  on  board  the  Greyhaund,  w^  American  ihip,  at  r^z]?' 

and 
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ztiilwinA  Lcfuhtt  t»  Aifanrnt  i  there  wat «  jvcmwtt  in  the  dp. 
eianitms^  that  the  polity  was  eSeBud  for  the  htiic&,  and  on 
Ae  accounf ,  of  Daviti  Braiuhn^  Ifaac  and  Dmxd  yukrj^  and 
otliers  who  were  intereftod  in  the  goads ;  and  another  aver- 
fioent  that  the  (hip  was  captured  as  prize.  The  defendmt 
pleaded  that  the  perrons,  in  whom  the  intereft  wa8aTerie#t<» 
be,  were  aKens  born  ;  and  that,  before  the  fliip  ftiled,  tbej 
were  beonne  alien  enemies  of  our  king. 

The  fecond  plea  Sated,  that  the  perfons  intereffed  were 
living  in  France^  and  enemies,  atid  that  the  goods  were  fent 
from  London  after  the  comntencement  of  the  war,  for  the 
purpofe  of  being  landed  and  delivered  in  France  to  the  ling's 
enemies  (tf).  The  replication  to  the  firft  plea  ftated,  that  the 
perfons  intereiled  were  indebted  to  the  prefent  plaintiff  in 
more  than  the  value  of  the  goods  infured;  The  replicatidli 
Co  the  fecond,  that  the  goods  infured  were  not  prohibited  at 
rh^  time  of  the  policy,  and  that  they  were  Slipped  before 
the  commencement  of  the  war.  To  thefe  replications  there 
were  demurrers. 

• 

Lord  Kenyon^  in  giving  the  opinion  of  the  courts  faid,  that 
they  had  confidered  this  cafe,  and  unlefs  any  thing  more  coold 
be  urged  at  the  bar  to  (hake  the  opinion  they  had  fonncd» 
they  wer^  of  opinion,  that  judgment  muft  be  given  for  the 
defendant,  on  this  ground,  that  an  a£lion  will  not  lie  either 
by  or  in  favour  of  an  alien  enemy  [b). 

(a)  In  a  plei  of  alien  enemy,  the  defendant  maft  ftate  that  the  plaintiff  wu 
bora  in  a  foi-eign  country  at  enmity  with  this  country,  and  that  he  is  notre- 
liding  here  under  letters  of  fafe  condu^  from  the  king.  Cajfens  v.  BtU^  8  Tcna 
Rep.  1 66. 

34  Geo.  Ill,  €•         J^^  gy  ^  late  aft  of  parliament,  which  palTcd  "  for  more  effeAually  pit- 
79*  !•  17*  M  fcrring  money  or  effefts,  in  the  hands  of  his  majefty's  fabjeAs,  belonginf  I8^ 

^  or  di^potiible  byi  perfons  refident  in  Fratiut  for  the  benefit  of  the  indiYidaal 
^  owners  thereof,"  commiflioners  were  to  be  appointed  for  carrying  the  por* 
pofcs  of  the  ad  into  eflfeft :  and  by  the  17th  fcft.  of  the  ftatute,  the  commif* 
fioncrs  were  empowered  to  dired  the  money  due  on  certain  insurances  to  bi 
paid ;  and,  in  cafe  of  refu&l,  aAions  might  be  brought  with  the  approbatioo  of 
the  rommiiiioners ;  and  to  fuch  anions  fo  brought  under  this  authority,  «^'» 
tnrmy  is  not  pleadable.  But  I  believe  no  fuch  commif&oncrs  have  e\'cr  bcea  ap- 
pointed. . 

Tbia 
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Thh  cafc,  at  firft  view,  may  appear  to  pfoceed  mfrrtfy  fc  ^^  A  K 
upon  the  fpccial  plea ;  but  in  tiie  fame  term  another  cafe 
was  argned  opon  a  fpeclal  verdifl,  in  -*>bith  the  on!y  poiiit 
difcufled  was  the  legality  of  infurances  on  enemy's  property  ; 
and  the  principle  of  the  decilion  in  Brands  v.  Nejbitt  was 
Sdd  fo  clearly  to  controul  the  other,  that,  on  the  authority 
of  that  decifion,  the  connfcl  for  the  plaintiff  abandoned  the 
fecond  argument,  which  the  court  had  ordered. 

The  fpecial  verdift  ftated,  that  the  plaintiff,  on  the  13th  Briftowv.Tow- 
March  1793,  being  then  refident  in  Great  Britain^  in  pxirfa-  R.  33, 
ance  of  an  order  for  that  purpofe,  caufed  the  infurance  in 
queftlon  to  be  made  on  account  of  Arrouet^  Maffot^  &c.  and 
that  the  goods  infured  were  by  the  policy  warranted  French 
property,  and  were  fo  in  faft :  that  the  goods,  which  con- 
(ifled  of  buttons,  buckles,  (sTc.  of  the  manufacture  of  this 
kingdom,  were  (hipped  on  board  the  Nancy^  (an  American 
ftip),  on  the  igth  March  1793,  ^X  Meffrs.  Humphreys  of 
Birmingham^  in  compliance  with  orders  received  in  January 
179J,  from  MeffrS.  Arrouet^  MaJJht^  8cc.  \vho  were  and  ftill 
are  fubjefls  of  France:  that  by  two  orders  in  council  of  i ith 
February  f  793>  general  reprifals  were  granted  againft  the 
thips,  goods,  and  fubje£h  of  France  ;  and  a  g)eneral  embargo 
was  laid  on  all  veffels  in  Great  Britain :  but  by  another  or- 
der of  26th  Fehruary  the  faid  general  embargo  was  declai'cfd 
not  to  extend  to  foreign  veffels  belonging  to  the  fubjefis  ^f 
any  ftate  in  amity  with  his  majefty,  bat  that  they  might 
forthwith  proceed  on  their  refpeflivc  voyages,  provided  the 
cargo  did  not  confift  6f  tiaval  or  military  ftores,  or  any  other 
aittcle,  the  exportation  whereof  was  prohibited  by  any  law 
or  order  of  council  then  in  force.  The  verdi£l  then  ftates  the 
failing  of  the  ihip  on  the  voyage  infured  on  the  lift  March 
1793,  the  fubfequent  capture  of  the  veffel  by  fome  Englijb 
fubje£ls,  and  the  condemnation  of  the  goods  htjured  Z!^  French 
property. 

This  fpecial  verdi£t  was  fully  argued  at  the  Bar,  and  a  fe- 
cond argument  was  ordered  :  but  after  the  decifion  of  Bran^' 
dtn  V.  Nefiittf  the  connfel  for  the  plaintiff  faid,  thad  he  de- 
clined 
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trade  with  an  eneisyj  wluch  in  time  of  peace  wa^  illegal  v 
tbe  two  firfi  daflcs  woujd  have  been  wholly  nugatory^  it  the 
dodrine,  that  ioTurances  of  this  nature,  were  illegal,  had 
«  ever  prevailed.  Such  ilatuCes  have  been  pafled  in  every  war 
from  the  reign  of  Charks  the  Second  to  the  prefeot  time ; 
which  prove  demon&rably,  that  parliament  conceived  a  legif- 
lacive  prohihitbn  was  necelTary  to  make  the  trading  illegal, 
otherwife  all  or  moil  of  the  a£ls  alluded  to  would  have  been 
unneceflary  and  fttpeifluous. 

Bynk.  Quaf.  On  the  other  hand  it  is  contended  by  tbofe  who  hold  the  in- 

i^.'  3.    '  *    **  fuiapce  of  enemy's  property  to  be  illegal  aod  impolitic,  tliat  by 

the  declaration  of  war,  all  cotomerce  immediately  aod  neceflarily 
becomes  prohibited  bet  ween  hoftile  nations;  andiffo,  it  follows 
that  tnfurances  muft  alfo  be  forbidden  \  for  it  cannot  be  lawful 
to  do  that  indire£lly,which  is  not  permitted  to  be  done  direflly. 
laftanccs  of  trading  with  enemies  to  be  found  in  writers  on 
general  law,  by  expsefs  ilipulation,  only  (hew  that  govern- 
ments occafionally  make  exceptions  from  the  general  rule  to 
fuit  their  own  convenience  \  and  to  this  fource  all  the  fpecial 
ilatutes  alluded  to  are  referable ;  fome  of  which  too  contain 
zegulations  of  particular  branches  of  commerce.  Even  where 
tfiey  extend  to  general  prohibitions  of  trade  with  an  enemyi 
U  is  for  the  purpole  of  fuperaddipg  fpecxal  penalties  for  check- 
ing bold  ofiender$»  who  axe  not  to  be  deterred  by  the  ordi- 
aary  prohibitions  of  the  law,  an  obfervation  which  fully 
applies  to  the  ftatuteof  21  Geo.  IL  and  to  the  Traiteroos 
Corre(pondence  Bill  lately  pafled.  But  all  the  writers  upon 
infurance  concur  in  the  illegality  of  fach  contra£ls.  The 
Le  Guidon,  author  of  Le  Guidon^  a  work  of  great  repute,  publifhed  by 
^F*^*  '  ^*         Monf.  Qeirac  about  the  middle  of  the  lad  century,  is  explicit 

upon  the  poifit ;  a^  the  editor  of  the  work  ob(erves,  thai 

this  opinion  is  conformable  to  the  ordinances  of  Barcelom^ 

Vatin,  liv.  3.      which  paffed  h  along  ago  as  1484.  FaHtt^  in  his  commentary, 

'^ '  '       concurs  in  declaring  the  fame  law,  and  relates  that  by  the  Eng- 

UJb  infuring  Fnnch  pr(^rty  in  the  then  laft  war,  one  part  of 

the  nation  rendered  back  to  France^  what  bad  been  taken  by 

Bynk.  Q.  Jur.*    the  o\htx  jun  UlU*     ByMkerJboel^  to  whofe  writings  mankind 

Pub.  ub.  I.  cap.  ^^  ^^^^  indebted,  dedicates  a  whole  chapter  of  his  work  to 

this 
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this  fubjca,  9»i  argues  ftrongly  bqth  ag^oft  the  legality  and  C    H^  A   P. 
expediency  of  fuch  contracts*     In  the  only  two  cafes^  iu 
which  the  leg^Kty  of  trading  with  an  enemy  came  in  quet- 
tion  In  £«^/tfW  ( fee  ante,  p.  238.),  it  was  held  to  be  illegal. 
Even  the  expediency  of  fuch  contrafls  is  greatly  to  be  doubted. 
The  Eiigliji  mtvususy  who  deal  at  a  cheaper  rate,  and  fulfil 
their  engagements  more  ptmflually  than  thofe  of  other  nationSt 
will,  in  tine  of  peace,  cafily  regain  fuch  branches  of  that 
trade,  as,  by  a  prohibition  during  war,  may  be  (Averted  into 
other  cfaannek.     V/ith  regard  to  the  fuppofed  profit,  that 
mull  ever  be  a  matter  of  great  uncertainty,  for  the  prenuums 
are  not  clear  profit.     In  cafes  of  capture,  these  is  no  lofa  to 
the  enemy,  and  no  gain  to  us  :  in  lofles  by  perils  of  the  fea, 
wc  bear  the  whole  burthen,  and  there  is  adual  gain  to  tbem, 
deducing  indeed  the  premium  in  both  cafes.     In  a  national 
point  of  view,  the  detriment  derived  to  us  from  the  fupport 
afibrded  to  the  commercial  refources  of  our  enemies  is  be* 
yond  all  computation.     Our  infurers  too  are  by  this  traffick 
rendered  bad  fubje6U  of  the   country,   by  being  interefted 
againft  the  fuccefs  of  our  own  cruizers,   in  favour  of  the 
enemy's  efcape.     The  argument  of  procuring  intelligence  of 
the  enemy*  plans  by  thefe  means  is  fallacious  in  the  higheft 
degree;    for  it  never  can   be    fuppofed,   that    underwriters 
would  be  the  means  of  betraying  the  fhips  infured  into  the 
power  of  our  cruizers,  by  which  they  would  be  the  greateft 
fuSerers;  on  the  other  hand,  the  temptation  muil  be  very 
ftrong  to  them  to  afford  fuch  intelligence  to  the  enemy  of 
the  failing  of  our  armed  veflels,  as  may  put  them  on  their 
guard,  and  prevent  them  from  falling  into  our  hands.     That 
fuch  intelligence  bad  been  given  to  the  enemy  was  aflerted  as 
a  fa&  in  the^  debates  in  parliament  in  174.7  ;  and  the  general 
taw  of  the  land  will  not  tolerate  a  contra3,  which  may  lead 
the  fubjeQ  into  fo  ftrong  a  temptation  to  betray  his  duty* 
Even  the  opinions  moft  favourable  to  this  fpecics  of  contra6): 
have  never  gone  further  than  to  contend,  that  infurances  upon 
enemy's  property  from  a  friendly  or  neutral  port,  or  from  one 
hoftile  country  to  another,  were  legal ;  but  till  the  late  cafes 
of  Brambtt  v»  Nfjbttt  and  Brift^w  v.  Towers^  it  never  was  at- 
tempted to  be  arguedy  that  an  ininraiice  cguld  legally  be  made 

on 
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c  H  A  p.  on  enemy's  property,  failing  dircftly  from  this  country  to 
that  of  the  enemy.  Such  is  the  fum  of  the  argument  on  both 
^es,  of  this  great  queftioui  which  is  probkbly  Qovr  fipa])^ 
clofed. 

There  is  one  fpecies  of  infurance  which  never  could  be 
made  upon  the  (hips  or  goods  of  an  enemy,  or  even  of  a 
fubje£l,  and  that  is  upon  a  voyage  to  a  befieged  fort  or  gani- 
fon,  with  a  view  of  carrying  afliftance  to  them ;  Qfi9^f9a 
ammunition,  other  warlike  ftores,  or  providons;  beclgfe, 
from  the  nature. of  thefe  commodities,  they  afe  abfoliudy 
prohibited  by  the  laws  of  all  nations. 

Having  thus  difpofed  of  thefe  two  Important  queftions,  it 
will  be  proper  to  conclude,  by  ftating  what  the  principle  is, 
which  is  laid  down  in  this  chapter,  and  fupported  by  author 
rity.  All  infurances  upon  a  voyage  generally  prohibited  by 
law,  fuch  as  to  an  enemy's  garrifon,  or  upon  a  voyage  di^ 
re£lly  contrary  to  an  exprefs  a£l  of  parliament,  or  to  loyi! 
proclamation  in  time  of  war^  are  abfolutely  null  and  void* 


t'  -> 
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Of  Prohibited  Goods^ 


THE  fubjeQ  of  the  prefent  chapter  is  materially  connected   CHAP, 
with  that  of  the  foregoing ;'  and  indeed  follows  as  a  confe-   \^^-    -^^ 
^oeace  from  the  dodrine  there  advanced.     We  then  faw  that 
acofitnifi  founded  upon  that  which  was  contrary  to  law,  could 
never  be  carried  into  effed.    Thus  by  the  laws  of  almoft  all 
coontriei^  the  exportation  and  importation  of  certain  commo- 
dities ait  declared  to  be  illegal :  to  ^6L  contrary  to  that  prohi-  Lord  K»im'f 
bition  isclearly  a  contempt  of  legal  authority ;  and  confequently       * 
t  moral  wrong.     If  the  aA  itfelf  be  illegal,  the  infurance  to 
proteft  fuch  an  ad  muft  alfo  be  contrary  to  law ;  and  therefore 
void.    Agreeably  to  this  principle,  it  feems  to  have  been  laid  Rocoside' Af* 
down  by  the  writers  upon  the  fubje3,  as  a  general  and  uni«>    ^^*  ^^^ 
ferial  propofition,  that  an  infurance  being  made,  although  in 
'general  terms,  does  not  comprehend  prohibited  goods ;  and 
thoefore  when  the  infured  (hall  procure  fuch  commodities  to 
be  fliipped,  the  unArwriter  being  ignorant  of  it^  by  means  oC 
which  the  fliip  and  cargo  are  confifcated,  the  infurer  is  dif- 
charged.     In  thu  pafiage  from  Roccus  it  may  be  inferred,  that 
if  the  underwriter  huw  that  the  goods  were  prohibited,  the 
infarance  would  be  valid.    But  we  trufi,  it  was  fufficiently 
ftewn  in  the  preceding  chapter,  that  that  will  not  alter  the 
cafe :  becauic  no  confent  or  agreement  can  render  a  contraft 
good  and  valid,  which,  upon  the  face  of  it,  is  contrary  to  law. 
Id  Frmci  this  rule  was  adopted  fo  long  ago  as  the  year  1660 : 
far  in  the  work  of  a  very  refpedlable  writer  of  that  age  we  ^  Outdon, 
fed  this  paflage  :  ajfeurances  ft  peuventfairt  fur  foute  forte  de  ^'  *'  "^  *' 
menbamSzef  pourvu  que  le  tranfport  ne  foit  pas  frohibe  par  let 
eids  et  ordennances  du  roy.     And  from  an  authority  no  lefs  Kmcrigon 
lefpcaiWc  it  appears  that  the  law  of  France  has  undergone  l^^JZ^f!^ 
no  alteration  fince  that  period  j  for,  he  fays,  •«  that  thofe  effefis,  ^*  *•  ^  ^' 
«  ^  importatioa  qt  exporution  of  wbifh  is  prohibited  in 

A  A  •«  Franee^ 
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CHAP."  France^  cannot  be  the  fubjeft  matter  of  the  conhaft  of  in- 
xin 

**  furance  ;  and  if  they  fliould  be  conlifcatedy  the  infurers  are 

«*  not  refponfible,  even  where  the  truth  has  been  declared  bj  'a 

**  fpecial  cJaufe  in  the  policy.     The  aflurance  is  void,  and  no 

<*  premium  is  due  /'  This  palTage  from  the  celebrated  work  juft 

referred  to,  confirms  the  idea  above  ftartedj  with  refped  to 

the  knowledge  of  the  underwriter. 

The  law  of  England^  wbofe  commercial  regulations  hate 

furpafled  thofe  of  every  other  nation  in  the  world,  has  alfo 

introduced  fuch  a  rule  into  its  fyfiem  of  mercantile  jurifpni- 

dence  :  and  the  oldeil  writers  upon  the  fubje£l  have  taken  ntv 

Moiioy,  lib.  2.     tice  of  it.     It  i«  faid,  *•  if  prohibited  goods  ate  laden  aboard, 

**  and  the  merchant  infures  upon  the  general  policy,  it  is  i 
^  queftion  whether  if  fuch  goods  be  lawfully  feized  as  probi* 
*<  bited  goods,  the  infurers  ought  to  anfwer.  It  is  conceive! 
*<  they  ought  not :  for  if  the  goods  are  at  the  time  of  the 
<*  lading  unlawful,  and  the  lader  knew  of  the  fame,  fadi 
«<  aifurance  will  not  oblige  tKe  infurer  to  anfwer  the  lofs;  for 
«<  the  fame  is  not  fuch  an  aflurance  as  the  law  fupports,  bat 
"  a  fraudulent  one.** 

« 

But  It  is  not  upon  the  opinions  of  learned  men  noerely,  thil 

this  dodrine  is  founded  in  the  Englijh  law  ;  for  the  legiflatart 

have  by  pofitive  ftatutes  declared  their  ideas  upon  the  fubjed. 

It  appears  from  the  preamble  to  that  fe£lion  of  the  fiatute 

about  to  be  quoted,  that  a  cuftom,  highly  prejudicial  to  the 

revenue  of  the  country  had  prevailed,  and  was  encieafing  toi 

very  alarming  degree,  of  importing  great  quantities  of  goodi 

from  foreign  dates  in  a  fraudulent  and  clandeftine  manner, 

without  paying  the  cufloms  and  duties  payable  to  the  crown  { 

and  that  this  evil  had  been  encouraged  and  promoted  by  fome 

.ill  defigning  men,  who,  in  defiance  of  the  laws,  had  undertakes 

as  infurers,  or  otherwife,  to  deliver  fuch  goods  fo  clandefiiiely 

imported,  at  their  charge  and  hazard,  into  the  houfes,  wai& 

lioufes,  or  poflelTion,  of  the  owners  of  fuch  goods.     In  order  to 

4  and  5  w.  and   remedy  this  mifchief,  it  was  eaa£led,  <<  that  all  and  ererj 

\l^i^.\<x\y   *^  perfon  and  perfons,  who,  by  way  of  infurance  or  otherwife^ 

LTbfu°r"ng\'i    "  ^^'^^  undertake  or  agree  to  deliver  any  goods,  warc«r<Jr 

import  prohibit-  8  ««  mcrchaiidizcs 
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•*  merchandizes  what foever,  to  be  imported  from  parts  beyond  C   ^  ^.   ^• 
*'  the  feaSy  at  any  port  or  place  whatfoever  within  this  king-  \_gf-    -^^  ^ 
"  do^  of  England^  dominion  of  IVales^  or  town  of  Berwick 
"  upon  Tweedy  without  paying  the  duties  and  cuftoms  that 
^^  ihould  be  due  and  paya))!^  for  the  fame  at  fuch  importation^ 
"  or  any  prohibited  goods  whatforuer  ;  or  in  purfuance  of  fuch 
"  in furance,  undertaking,  or  agreement,  (hould  deliver,  or  caufe 
*'  or  procure  to  be  delivered,  any  prohibited  goods,  or  (hould 
**  deliver,  or  caufe  or  procure  to  be  delivered,  any  goodsor  fcer<^ 
"  chandizes  whatfoever,  without  paying  fuch  duties  and  cuftoms 
"  as  aforefaid,  knowing  thereof,  and  all  and  every  their  aiders, 
"  abettors,  and  afTiftants,  fhould  for  every  fuch  offence  forfeit 
'*  tind  lofe  the  fum  ol  five  hundred  pounds^  over  and  above  all 
**  other  forfeitures  and  penalties,  to  which  they  are  liable  by 
••  any  aft  already  in  force."     It  was  alfo  enabled,  "  that  all  Sc^.  15. 
*'  and  every  perfon  and  perfon«,  who  (hould  agree  to  pay  any  ^j^g  bifurcd!^  ^ 
"  fum  or  fums  of  money  for  the  infuring  or  conveying  any 
^  goods  or  merchandizes  that  (hould  be  fo  imported,  without 
**  paying  the  cufioms  and  duties  due  and  payable  at  the  im* 
"  poriation  thereof,  or  of  any  prohibited  goods  whatfoever,  or 
"  (hould  receive  or  take  fuch  prohibited  goods  into  his  or  their 
"  houfe  or  warehoufe,  or  other  place  on  land,  or  fuch  other 
**  goods  before  fuch  cuftoms  or  duties  were  paid,  knowing 
**  thereof,  fhould  alfo  for  every  fuch  oflFence  forfeit  and  lofc 
"  the  Tike  fum  of  five  hundred  pounds  ;  the  one  half  of  the 
"  faid  forfeitures  to  be  to  their  majeflies,  and  the  other  half  to 
"  the  informer,  or  to  fuch  perfons  as  (hould  fue  for  the  fame, 
"  And  if  the  infurer,  conveyor,  or  manager  of  fuch   fraud 
"  Ihould  be  the  dlfcoverer  of  the  fame,  he  (hould  not  only 
**  keep  the  infuranc^  money  or  reward  given  him,  and  be  dif- 
"  charged  of  the  penalties  to  which  he  was  liable  by  reafon  of 
''  fuch  offence,  but  (hould  alfo  have  to  his  own  ufe  one  half 
"  of  the  forfeitures  hereby  impofed  upon  the  party  or  parties 
**  roaking  fuch  infurance  or  agreement,  or  receiving  the  goods  . 
"  as  aforefaid  :  and  in  cafe  no  dlfcovery  (hould  be  made  by 
'**  the  infurer,  conveyor,  or  manager  as  aforefaid,  and  the 
"  party  or  parties  infuced  or  concerned  in  fuch  agreement 
**  (hould  make  difcovcry  tliereof,  he  Ihould  recover  and  receive 

A  A  2  «*  back 
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c   H   A   P.  <<  bjick  fuch  infurance  monwpt  prenxiuin  as  be  had- 

m[ir»'        '-■•*.'*      '»*  -  v*^..  .  -*^  •  •  '^         ♦  -*' 

t;^^^  -T^^^"  ^*'*upoh  Iiicb  infuranc^  gr  agreeineot»  amMhouU,  bavjs.  ta  hi^ 

'-**^/'"*'     *•  bwn  ufe  one  moiety  of  the  forfeitures.  ixDpafcdup0ttfu4i 

»  .  ^  infurer,  conveyor, , or  manager  as  aforcfaid^  aqd^odc)  ^w 

[  24.7  ?I^  I  ^l)e'()ircharged  of  the  forfeitures  btrd)y  impo&d  upon  hi]|^ 

^  or  rlicm." 

titt  thm  waa  little  known  in  Engtaud^  having  been  wdrked  U 
great  pcafefKon  by  tbo' Royal  Lufiring  G>mpany,  the  legilla^ 
tatt  fottfid  it  neceflary  to  pto^eBt  thia^  branch  of  trade,  )if 
prohibiting'the  importation  of  fuch  filks  fromforetgA  coun&ta 
into  this,  without  paying  tha  dutiei,  whether  by  drred  winsi; 
« ando  w.  3.  •^  by  the  way  of  infurance.  It  was  ena£led,  "^  that  every 
c.  |6.  £.1.      .  c<  perfon,  who  ihould  import  any  foreign  alamodes  or  hifiib^ 

^  from  parts  beyond  the  feas,  into  any  port  or  plaor  widiiii 
^^  the  kingdom  of  Englund^  dominion  of  fFkks^  iic.  withM 
^  paying  the  rates,  cuftoms,  inqxifiiionsy  and  duties,' fh^ 
c(  (hoidd  be  due  and  payable  for  the  fame  at  fuch  importatioiu 
««  or  (hould  import  any  alamodes  or  luftriogs,  prohibited  by 
<*  Uw  to  be  imported,  or  flioaid,  by  way  of-  infurance  or 
^<  odierwiGs,  undertake  or  a^gree  to  deliver,  or  ip  purfusDos 
^  of  any  undertakings  agreement,  or  tnfosance,  fiiahld  dditer, 
^*  or  caufe.  to  be  delivered^  any  fodi  gdbds  of  mercband{zi| 
^  and  every  perlba  who  (faould  agree  to  pay  any  fum  or  fuaii 
^  of  XDoney,  premium,  or  reward  for  infurii^g  or  tonVeyiog 
*f  any  fuch  goods  or  merchandize,  or  ihould  knowingly  tiSe 
<*  or  receive  the  fame  into  his,  her,  or  their  heiife,  fiiop,  of 
<<  wareboufe,  cullody  or  pofleffion,  fuch  |)erfoh  of  perfonl 
^  ihould  and  might  be  profecuted  for  any  of  the  oBfchoiior 

^  matters  aforefaid,  in  any  afiion,  fuit,  or  information**' 

, . '  *  ».        . 

6ea«  s.  *  *fhe  fecond  fe£^ion  of  this  fla^te  enables  perfottita  imion 

the  penalties  impofed  by  the  former  dSioiWUSam  «pll  Mtry 
by  a£lion  of  debt,  bill,  plaint,  or  informatiOD,;:  ia  any  of  hit 

Upajefty^s  courts  of  record  at  fVtJl^nJkn  *-"  - 

■ 
Mir.  c.  I.  f.  3-     '  Woolheuig  the  ftaple  man^faQure  of  thii  Joipgdom,  it  Ivtf 
«Wc.3.'  '    tlways  deemed  a  Heinous  oj&ncftotn^irpq^ 

■-      •  VM 
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of  tkonitiTtvf  CooDS.  ua- 

ibf  #H[nJ  it  'Was  forbidikii  at  the  common  laW ;  aiid  after;,  C   lir  IC  K 

^vvifi  tAore  exprefdy  in  the  reign  of  iEAcftfn/ the  ^      finc^  \,J^V^^^ 

irhich-period  this  branch  of  trade  has  been  much  attended  to.  '^  ^^'  *•  ^'  3>* 

WM  any  ommcei  againft  it  have  met  with  corporal  and  peciv.  c.  :iS.  .4Q.  f. 

jAvy  (nmiihments  by  fe^6ral  fubfequent  fiatutes.    This  being  ' 

(he  cafe,  «n  infurance  upon  wool  ib  to  be  exported  mull  have 

^.,TQi.d  i,  b^tufc^  the  Jcecy  fomidatioa  of  the  coatoft  was 

^r^  to  Jaw*    Bijit  oq^withftaoding  thcTe  refindiofis^tlio 

^iS^pl  exporting  ^wool  became  fo  fsequenty  as  well  as  the 

^S^eof  infuring.  fuch  cargocit  and  undertaking  to  deliver 

^jCRifafely  abroad^  that  it  became  neceflary  for  the  legillatust 

to  mterpof^  and  by  a  new  declaration  of  the  law»  and  the  im« 

poGuon^oC  a  heavy  penaky»  to  endeavour  to  check  the  grow* 

vqgevili    Accordingly  it  was  enaflsed,  « that  every  peHbn;  i2GeaiI.(f.fti. 

H  who,.by  way  of  infurance  or  otherwife,  fliould  undertake  or  *  *'' 

**  agree,  that  any  wool,  wool-fells,  wool-flocks,  niortling.% 

^,  fliostlings,  worfted,  &lr.  iboutd  be  carried  or  conveyed  to 

*^  any  pans  beyond  the  feas  from  any  port  or  place  whatfoever 

^•witbifllbU  kingdom  or /nriiiMf  J  orinpurfuanceoffuchin-  500 1.  penalty  oa 

*?;furance,  undertakings  or  agreement,  fliouM  deliver,  or  caufe  lIlfu^lTpre^ 

n,to  bedeUvwd,  any  of  the  faid  goods  in  parts  beyond  the  L^ndJ/i^oS 

"  fa%  fwch  perfoivand  all  and  every  bis  aiders,  ifc.  (hould  for  P*«»- 

*,  every  fuch  offence  forfeit  and  lofe  the  fum  of  five  hundred 

**  pounds,"     The  next  fefiion  infiias  a  like  penalty  on  the  s«A.  30. 

bfurcd :  and  the  following  one,  in  order  to  encourage  the  par-  Sea.  31. 

tics  to  difclpfe  fuch  contraas,  re!eales  the  party  informing  from 

all  the  penalties^  to  which  be  himfelf  was  fubjeft,  and  alfo 

gives  him  the  whole  of  the  forfeiture,  after  deducing  the 

charges  of  the  profecution* 

But  in  order  wholly  to  prevent  this  illicit  exportation  of  woo% 
n  was  neceflary  for  the  legiflaeure  to  go  one  ftcp  further :  be* 
caufe  at  poKcies  are  frequently  made  on  goods,  as  well  as"^ 
ftipH  iiv  wbich  tbe  inforcr  undertakes,  in  confideration  of  the 
premium,  to  bear  all  the  riiks  and  hazards  of  the  voyage ;  and 
as  it  is  generally  unknown  to  tbe  infuren  whatforts  of  goods  aft 
loaded  on  baard  any  fliip  or  veflcl,  it  happened  that  infurancet 
were  made  on  wool  or  woollen  yam  to  be  carried  from  Grtai 
Mriiaiff  or  Ireland  to  foreign  ports,  or  on  woollen  manufiiChiree 

A  A3  to 
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C  H^^A  P;  to  be  carried  from  Irekfid.  Therefore  it  was  declared,  «  that 
V^^.^Xi^^  **  all  policies  of  infurance,  ^hich  fliould  be  made  on  goods  and 
ln"r/ncc,^on^'  "  '"^chwdizes,  loadcn  or  to  be  loadcn,  on  any  Ihi'p  or  velTd 
woollen ^oods      "  bound  from  Great  Britain  or  Ireland  to  foreign  parts  bqoiij 

•*  the  fcas,  which  (hould  afterwards  appear  to  be  wool  or  wooHm 
"  yarn,  or  any  other  ipecies  of  wool,  or  woollen  manufa&ira 
**  from  Ireland \  and  all  policies  of  inforance  which  (bonld  be 
**  made  on  any  fliip  or  veffel  bound  from  Great  Britain  or 
**  Ireland  to  foreign  parts  beyond  the  feas,  which  ihould  have 
^  on  board  any  wool  or  woollen  yarn,  or  any  other  fpecics 
^  of 'wool  or  woollen  manufafl ures.  from /r^//7/7i/,  ihould  he 
*^  deemed  and  taken  to  be  null  and  void,  notwithitandingaay 
«(  words  or  agreement  whatlbever,  Mrhich  (boukl  be  inserted 
*<  in  any  fucb  policy  of  infurance ;  and  nothing  fliould  be  re- 
"  covered  by  the  aflured  in  either  cafe  for  lofs  or  damage,  or 
*'  for  the  premium  which  (hould  have  been  given  as  the  con- 
^^  fideration  for  infuring  fuch  goods  and  merchandizes,  fliip  or 
«  veffel." 

This  latter  a<El,  as  far  as  relates  to  Ireland^  has  been  repealed 
by  a  fubfequent  ilatute  of  ao  Geo.  3.  c.  6. 

t8  Geo.  3.  c.  38,       In  a  late  feflion  of  parliament  an  aft  paffed  for  reducing  all  th^ 

laws  relative  to  the  exportation  of  wool  into  one  flatute ;  and 
for  the  firll  offence  of  that  fort  inflifts  a  penalty  of  50/.  with 
fix  months  folitary  imprifonment  for  exporting  wool,  ^t.  The 

SeA.  4^.  ^jth  feftion  of  that  flatute  declares  that,  "  every  perfonor 

*(  perfons  who,  by  way  of  infurance  or  otherwife,  (hail  under- 
«*  take  or  agree  that  any  (heep,  wool,  or  any  other  of  the  enu- 
*<  merated  articles  in  the  ilatute,  (hall  be  carried  or  conveyed 
**  to  any  parts  beyond  the  feas,  from  any  port  or  place  whatfo- 
*^  ever  within  this  kingdom,  or  in  purfuance  of  fuch  unde^ 
<<  taking  or  agreement,  (ball  deliver,  or  caufe  or  procure  to  be 
*<  delivered,  any  (heep$  wool,  ^c.  in  parts  beyond  the  feas,  fuch 
*^  perfon  or  perfons,  their  aiders  and  abettors,  (hall  upon  coo* 
^  vi^lion  be  liable  to  the  fame  puni&ment  as  the  exporters." 

Sea.  46t  ,    xhc  nex  t  fe£lton  inflifts  a  likepehalty  upon  the  perfons  pay- 

•iog  for  fuch  infurance* 

Bot 
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But  as  infurances  are  frequently  made  on  goods,  the  infurcr  C   HA   P. 
not  l^nowing  what  the  goods  are,  it  is  declared  that  *'  all  po-  '  __^~    -^j* 
"  liclcs  of  infurance  which  fhall  be  made  on  goods  and  mer-  ^^^*  4^* 
>^  chandizeSy  laden  or  to  be  laden  on  any  (hip  or  veflel  bomid 
"  from  Great  Britain  to  foreign  parts,  which  fhall  afterwards 
^  appear  to  be  wool,  woollen,  or  worded  yarn,  faff,  fliall  be 
**  deemed  and  taken  to  be  null  and  void,  notwithftanding  any 
«^  words  or  agreement  whatfocver,  which  Ihall  be  inferted  in 
«*  fuch  policy  of  infurance,  and  nothing  fliall  be  recovered  by 
•*  the  aflured  from  the  infurer  for  lofs  or  damage,  or  for  the  pre- 
^  mium  which  (hal|  have  been  given  as  the  confideration  for 
"  fuch  infurance/' 

From  an  attentive  review  of  thefe  flatutes,  the  idea  of  the 

.Britifi  parliament  may  be  clearly  and  decidedly  coUeAed  :  and 

the  ftatutes  juft  referred  to  are  the  moil  general  in  their  irn* 

jport  that  could  be  found  upon  the  fubjedl ;  and  confequently 

the  mofi  proper  to  be  mentioned  here. 

The  queftion  haturally  occurs,  what  goods  come  under  the 
defcription  of  prohibited  goods,  fo  as  to  render  an  infurance 
upon  them  void.  To  mention  by  name  all  the  different  kinds 
of  merchandize,  which  fall  under  that  defcription,  would  be 
tediops  ;  and,  as  it  fliould  feem,  wholly  unnecefTary.     Thus 

.much  may  be  laid  down  as  a  general  propofition,  that  all  in- 
furances upon  goods,  forbidden  to  be  exported  or  im- 
poited,  by  pofitive  fiatutes,  by  the  genci-al  rules  of  our 
municipal  law,  or  by  the  king*s  proclamation  in  time  of 
Viar\  or  which,  from  the  nature  of  the  commodity,  and  by  the 
bws  of  nations,  muil  neceflarily  be  contraband,  are  abfolutely 
null  and  void.  Under  the  firft  diviiion  may  be  ranked  all  oflences 
againft  the  revenue  laws  of  this  country;  and  therefore  if  an 
infurance  were  made  in  order  to  proteA  fmuggled  goods,  fuch- 

,  infurance  would  doubtlefs  be  of  no  eifed.     To  this  head  alfo 

*  may  be  referred  any  breach  of  the  navigation  ads,  which  were 
ellablifhed  for  the  prote£lion,  encouragement,  and  advance- 
ment of  our  commercial  and  naval  interefts ;  and  which  have 
produced  thofe  effeft^  to  the  wonderful  extenfion  of  our  com- 

'  naercc,  and  the  aggraodizexnent  of  thejiauon.  At  a  very  early  5  Ri«»»*  h  c-  3« 

A  A  4  period 


QCt^^LOIiXBTTCD   OQODiS; 


I  3^f^  A  1lK««MilQade  by  paFlia«)9ne»  fotety  witb  tidt  vicfir:  but  (Uia^ 


^m  of  tbe  lo^  fintc  gf  comfneice  ia  ibQfe  oges^  wbvdi^wtf 

tblbfl^i^^Ppreifedk  hyxkt  warlike  {jpintaf  tbewtiaii>  aodihe 

lAifj^n^  cc^Aoti^ni  that  ablated fiii4^fiurbedikia  ftaie»tbofe 

r  ^5 1  1    p^ovifioc^  ja  lone  meafuro  failed  of  ch^r  ef&Ck*    But  tbeaaoft 

t^jjo^ficial  fiature  for  the  trade  ^od  cainiDe9ce  «f  Enghnd  it 

the  famous  i^yigation  afi,  which  pa/Ted  ibdn  after  the  refton* 

fypfa  of  CharJit  the  fecond  ^  tha  ou^ifnes  of  which  werei  irft 

Scobe],  T3S.       fcariK^  in  the  time  of  the  commonweaJth,  by  Oliver,  Cr4^mA 

£y  the  repprts  4>f  hiftorians,  we  do  not  find  that  be  fraipcd  It 

with  any  view  to  thofe  beneficial  eSefis,  which  fpruog  {coi| 

it,  but  with  a  partial  and  confined  intention,  being  defigned  bf 

Jiioi  to  ^mortify  ouf  own  fugar  iQands,  which  were  dibScfied 

to  tfc^  parliament,  arid  held  out.  for  ihe  king,  by  flopping  the 

'   Jocrative  trade^  which  they  then  held  with  the  Dufth.    Aji^ 

t  Htimc'a  Hift.  ^otfaec .Riotive  foT  his  condufl  was  this,  that  as  the  Duidr  were  it 

that  time  rifinginto  opulence  and  wealth,  and  had  given  hiAdif- 
gnft  ;  and  as  (heir  commercedid  not  confift  fo  much  in  theprodare 
of  their  own  country  (which  aflbrded  but  'few  commodities} 
as  in  being  the  general  carriers  and  fa£lors  of  Eur^^  he  had  it 
in  bis  power  to  afiefi  their  trade  ia  a  confideraUe  degreei  ky 
prohibiting  all  nationsfrom  importing  into  £nfbz/z^iniheirowB 
bottoms  any  commodity,  which  was  not  the  growth  a»d  joanD- 
fadure  of  their  own  country.     At  the  refloration,  however, 
thofe  plans,  the  good  efie£U  of  which  had  probably  been  expa> 
^  rienced)  were  adopted  by  the  legal  and  roai  con&it|ition  of  tke 
icopptry,  and  were  confiderably  improved  by  inferttng  diUfo, 
^hich  had  been  overlooked  and  omitted  in  the  origtoal  defiga, 
or  which  time  and  experience  had  pointed  out  as  oeceflai^  to 
the  completion  of  that  fy ftcm,  the  beneficial  efieds  of  which  aic 
at  tbis  day.moft  f^n^bly  felt.    It  is  r.ot  wholly  impertinemioa 
li(ork  like  the  prefent  to  ftate  briefly  the  outl/ines  of  ^  ft#ule, 
fo  confiderably  affeRing  the  commercial  intereftsof  ^i)a|i«i| 
and  which  has  ferved  as  the  groundwork  of  all/ubfequeot<la«n 
|pr  the  good  n)9nagement  pf  Britijh  navigations        . 

*         *   •     "      ■  *  ".  '     ' 

f  %  Car.  II.  c.  iS,     ,  The  fir  ft  fcS  hnxX  the  afl  declares,  « that  no  ^ogd«  ft?  I'fcc 

hi:  «  MPportpd|nto^or^xjpprte(Jpmof,apyplaiitati^ 


OXPfiOHIBtTlD   OOOI^S*  iSfl 

^viiioh  ttufs  only  ms  bdoog  Co  the  people  of  Ay/^m/br  JihrJte#t 

•i>Mtfo  er  jBbwiA^  or  are  of  the  baUt  of,  and  betoi^^ 

o^'of  the  &ad> tcmiDties,  ai  the  pfoprktori  tbeieof»  and  wiienK 

«  €f  the  inafter,  and  three^f oorths  of  the  mariners  are  En^lfhi 

««'  (Whkh  1/MMrd^  by  a  fubi^quenc  ftatute,  x  3  atid  14  Gir.  H.  ch;     .      :  -    ^ 

X  11 .  &  d.  imMtfrfained  to  mean  his  majefty's  fabjeds  of  Eng^ 

<cfof/,  ifirf^i^i and  Ins  plantations  generally),  un^  [  ^$t  ] 

^^  the  ferfekuror  of  alt  the  goods  arid  commodities  which  fliaR 

^  be  iinponed  into,  or  exported  out  of,  any  of  the  faid  places, 

^>  itttmy  o^hcr  Oiip  or  veflel,  as  alfo  of  the  Oup  and  vefTd.*^ 

St  is  aUb  declared,  *^  that  no  goods  of  the  growth,  manufafiorii,  Zteu%. 

^  or  produdion,  of  Africa^  AJia^  or  Ammcaj  be  imported  inio 

^  Engtand^  Inland^  fVaks^  Guemfty^  Jifft/y  or  ^erwidf  in  any 

^  other  fliips  thaa  fuch  as  belong  to  the  people  of  Enilmid;tn^  See  «n  *a  ©f 

^hndj  ff^skiy  or  Bfnvick^  or  of  the  plantations  to  his  majefty  c.  9.  prohibltwg* 

*  telongiag,  as  the  proprietors  thereof,  and^iereof  themaftcr  ^^^^ 
^  and  threes  fourths  of  the  mariners  are  EngUfb^  under  the  pe- 

"^  fialty  of  the  forfeiture  of  all  fuch  goods,  and  of  the  Ibip.'* 

*  ^  N6  goods  of  foreign  growth,  produdion,  or  manufaAure,  SeA.  4. 

^  which  are  to  be  brought  into  England^  Inland^  ff^ales^  Guem-  This  feaion  was 
^/^t>/<r^  ofBerwki,  in  Englijb^hmh  ftipping,  or  other  r^;::^:?,^^^^^ 
*^  fliipoiiig  bebnping  to  fome  of  the  aforefind  places,  and  na«  American  dnurf 

.         ,   .       «     ..^  .  -       *..•     «    t.   .     «  .     by  7  Anne,  c.  a. 

^  vigated  by  Enghjb  manners  as  aforeudd,  Ihall  be  brought  f.  12. 
^  from  any  other  places  but  thofe  of  the  growth  or  manufad- 
^  ture,  or  from  thofe  ports  where  the  goods  are  firfi  ufually 
'*  Slipped  for  tranTportation,  under  the  penalty  of  the  forfei* 
^  tare  of  all  fuch  goods,  as  ihall  be  imported  from  any  other 
^  fkice,  as  alfo  of  the  faid  (hip. 


I    «»  BilV  UI  iS]C  lUU  lllipi" 


^    *  It  Iblill  not  be  lawful  to  load  in  any  (hips,  whereof  afiy  sea.  s. 

•'^  AltuHgeiir  br  ftrangcrs  bom  (unlefs  fuch  as  be  denizens,  or  na- 
•*  tttralized)  be  owners,  part  owners,  or  mafter,  whereof  thrcie- 

^^  fborths  of  the  mariners,  at  Icaft,  (hall  not  be  EngHJhj  any 
*^  fsOi,vi&ua), goods,  and  merchandizes,  from  one  port  or  creek 
♦*  of  England^  Ireland^  fVaksy  Gtarnfej^  7^^>  ^^  Eirwukf  tp^ 
*'  another  port  or  creek  of  the  fame,  under  penalty,  and  for- 
f^^feitare  of  all  |bcb  Ipods,  together  wi4>  tbe  ,ihip  or  velTel/' 

'  *^  «  Whew 


•  «  Wher^  any  privilege  is  given  by  the  book  of  rates  togooi 
"  .Or  commodities  exported  or  imported  in  Eff^Ii/h-hmlt  ftilg- 
"  f}^  ^^^^  "  ^^  faj, (hipping  built  in  England^  IrrJand.Jfch^ 
^\Guenifeyy  Jer/ey^  Berwick^  or  in  any  of  the  laqds,  doroinioni, 
**  and  territories,  belonging  to  his  majefly,  in  Jfriccy  AJiay  or 
"  Jmerica^  that  it  always  is  to  be  underftood,  that  the  raaflc^ 
"  and  three-fourths  of  the  mariners  be  EngUJh ;  and  vhere  it 
*'  i£  recjuiKed  that  the  mafier  and  three- fourths  of  the  mariners 
t  253  ]  **'  be  Englijb^  the  true  intent  thereof  is,  that  they  fliould  coiv- 
*'  tinue  fttch  during.th^  whole  voyage,  unlefs  in  cafe  of  fickoefs, 
^*^  deathf  or  being  taken  prifoners  in  the  voyage,  to  be  proved 
«*  by  the  oath  i»f  the  mafler  or  chief  officer  of  the  (hip." 

^^'  ^*  The  eighth  fefiion  prohibits  the  importation  of  goods  of  (be 

•growth  xAMufotnjy^  Ruffia^  or  the  Ottoman  x^x  Turkijb  empin 
into  England,  except  in  Englijh'h\x\\x  Ihips,  whereof  the  maflor 
.  and  three-fourths'  of  the  mariners  muft  alfo  be  Englj/b^  under 
<he  penalty  of  forfeiting  both  (hip  and  goods. 

Seft.  9« .  And  for  preventing  the  pra£lice  of  c§louring  aliens  goods,the 

fee  X 3  and  74  tiinth  feflioD  declares,  that. all  wines  of  the  growth  of  Frame qi 
'^3 'e  Geo.'i.  ^*  Germany  imported  in  any  other  than  Englijb  veffels,  (hall  be 
c.  15.  f.  I.  deemed  aliens  goods,  and  pay  all  Grangers  cuftoms,  and  duties.: 

t^hich  provtiion  is  extended  to  certain  commodities,  named  in 
the  aft,  of  the. growth  of  Spaiuy  iht  £anaries^  Madeira^  PcT' 
tugal^  or  the  Weftern  Iflands,  and  of  Mujc<ruy^  Ruffi^h  ^ 
tt£X,  10.  Turkey,     It  was  alfo  ordained  by  the  next  fubfequent  fefiioo 

-of  the  ftatute,  in  order  to  prevent  the  colouring  or  buyiqgof 
foreign  (hips,  that  no  foreign  (hip  (hould  pafs  as  a  (hip  to  Eitg- 
landy  Ireland^  fVales^  or  Berwicky  until  thofe;  claiming  the  faid 
fhip  (hould  make  appear  to  the  chief  officer  of  the  cuftoms  that 
they  were  not  «lienf)  and  (hoold  have  taken  an  oath,  that  fiich 
fhip  was  b^nafide^dXiA  without  fraud,  by.them  bought  for  a  va- 
luable c9n(ideration,  expreffiiig  the  fum,  and  alfo  the  timCi 
place,  and  perfonS)  from  whom  it  was  bought,  and  who  weie 
the  part  owners :  upon  which  oath  that  they  (hould  receive  a 
' cert ifieate,  whereby  fuch  (hip  (hould  in  future  pafs,  and  be 
deemed  a  (hip  belonging  to  the  faid  port,  where  the  oath  was  (b 
V.  6  Ann«ie.     taken,  and  receive  the  privileges  of  lucb  (hip.    Thexatfficers 
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of  the  cuftoms  are  not  to  allow  any  privilege  to  any  foreign*  c   H   a-  P, 
bcdlt  (hip,  until  certificate  granted,  or  proof  of  tfaofe  things  re-  «^_^-     ' 
:  qoired  hy  this  ad.  By  the  i3th4eSion  it  is  provided,  that  this  Sea.  13. 
aft  is  not  intended  toreflrain  the  importation  of  any  Eajl  India 
commodities,  loaden  in  £»^/^-built  (hipping,   vrhereof  the 
nafter  and  three-fourths  of  the  mariners  are  EngUJhj  from  the 
ttfual  place  of  loading  in  thofe  feas,  to  the  fouthward  and  eaft* 
ward  of  the  Cape  of  Good  Hape^  although  the  faid  ports  be  not 
d)e  very  places  of  their  growth.     There  is  alfo  a  provifton  in 
favour  of  goods  imported  from  Spain^  Portugal^  the  Jzcns^  Sea.  i4indi6. 
Madeira  or  Canary  iflands ;  and  concerning  goods  and  com*      [  254  ] 
modities  from  Scotland^  and  feal  oil  from  Rujfia.     The  17th  Sea.  17. 
fcQion  impofes  a  duty  upon  every  French  fliip  coming  into 
England,  And  it  was*  laftly  ena3ed,  that  th^  (hips  of  EngUndf  ^ 

Irelandy  fVaies^  or  Berwick^  failing  to  any  Engli/b  plantations  in 
J/Juiy  Africa^  or  America^  fhould  be  bound  in  fuificient  fureiies,    ' 
in  proportion  to  the  burthen  of  the  (hip,  to  bring  the  gdods 
loaded  at  fuch  plantations  into  England* 

Such  w^re  the  providons  of  this  famous  flatute,  framed  by 
(he  wifdom  of  our  anceftors  for  the  promotion  of  oor  naval 
and  maritime  ({rength  :  upon  this  (latute  have  all  fubfe* 
quenl  commercial  regulations  been  eftablifhed  ;  and  from  this 
fource  rhey  have  derived  folidity  and  ftrength.  But  in  vain 
have  fuch  rules  been  framed,  if  infurances  upon  the  impOrta* 
t'on  or  exportation  of  the  commodities  mentioned  ?n  the(c 
fiatutes  are  to"  be  tolerated.  It  would  be  to  render  void  (he(e 
goodand  wife  ptbns,  and  to  fet  the  afts  of  the  legiflature  at 
Sefiance.  The  conclufion  is,  that  fuch  infurances  are  abfo* 
tutely  null,  and  of  no  efie6\. 

Ilv^s  faid,  in  a  former  part  of  this  chapter,  that  an  infu- 
rancc  upon  any  goods,  the  exportation  or  imponation  of 
which  was  forbidden  by  the  royal  proclamation  in  time  of  war^ 
was  equally  void,  as  if  prohibited  by  fhtute.  The  reafon  of  i  Black.  Com. 
this  is,  that  the  king's  proclamatiofl  in  time  of  war  has  equal 
force  with  an  aft  of  parliament,  and  !s  no  Ttffs  binding  upon 
his  fubjefts.  The  confequence  of  this  doftrine  is,  that  the 
breach  of  fuch  a  prohibition  Is  equally  criminal  with  the  Breach         '    *  •    ' 

of 
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c  H   A   p.  of  aftttuCes  jWidnQcotitra6canbe^u^^iipoii'£itrhclim(» 
'         1)91  a(l»  or  have  any^  validity.  Tbeie  pripcipiea  vtie  faiU^  con* 
fidered  in  the  preceding  chapter ;  and  th^  kw  upon  the  ftibjeft 
Dplmadu  t.        lyas dearly  fettled  in  the  cafe  oiDelmeda  v«  Meiiafx^  thefeeitedr 

Mkra'^Gco.'    't  length  1  in  ^l^ic>^  it  ,w^<  ^<^»  ^^^  ^^  I^i<«  ^^  »°  undoobtel 
J,  Vid«  inte,p.  ^^i  to  lay  on  an  embargo  ia  time  of  war :  ibat  tbc  confequeoce 

of  a  breach  of  fuch  a  proclamation  bad  not  been  fuUy  aloer* 
tained,  but  it  was  certainly  a  criminal  afi  ;  and  wbeieter  a 
i|ian  makes  an  illegal  contrary  the  courts  of  juflice  wift 
not  lend  him  their  aid  to  compel  a  performance.  Tbfr 
underwriter  was  accordingly  difcharged  from  the  demand  &t 
up  againft  him. 

C  ^55  I         ^^  come  now  to  conQder  thofe  commodities  wbich»  itm 

their  nature,  as  well  as  by  the  laws  of  natioiis»  are  contrsboni 

Grot'ms,  lib.  %.    Upon  th'is  occafion  Grotius  and  Byfiierjboik  are  the  beS  guide* 

Bynk.  lib.  u      that  can  poffibly  be  followed  ;  and  from  tbem  we  mqricolkfiti 

**"'  that  it  is  unlawful  to  carry  any  thing  to  hcfic^ied  €kki<>f 

fortrefles  :  a  rule  which  they  declare  to  have  faeeu  eflabtibod 
Xi(v3.c.t.  f.5.  \jy  common  confent,  and  the  ufage  of  all  nataona*    Gnliu 

divides  goods  into  three  kinds  :  fuch  as  can  only  Jieof  life  is 
time  of  war ;  and  tbefe  are  clearly  conrrabaiidt  fuch  as  sno 
and  ammunition :  sdly,  Such  as  anfwer  no  purpoii:  in  irarfSOii 
are  merely  intended  for  pleafure  ;  and  tbeie  may  belawWIy 
conveyed  to  an  enemy.    But  the  third  kind  are  of  a  t&ixdii^ 
turcp.  fuch  as  money,  proviGons,  (hips,  and  the  .material oE 
(btps ;  in  which  cafe,  before  we  can  decide  upon  the  pcopkty 
of  exporting  fuch  commodities,  the  fituation  of  the  wf  be- 
tween the  contending  parties  is  to  be  confidered*    Upon.tbif 
point  his  reafoning  is  excellent :  **  If,"  fay  a  he,  ^  I  caaoatd^f 
^  fend  myfelf  without  intercepting  the  commodities  intendcdi 
^  for  my  enemies,  neceflity  will  give  me  the  right,  but  flill  I 
<<  (hall  be  liable  to  make  refiitution,  unlefs  fome  othcr.carili^'^f 
**  feizure  appears.     For  if  the  conveyance  of  fuch  comoxxb- 
**  ties  to  the  enemy  (hall  prevent  the  execution  of  ipypl^. 
^  and  he  who  carried  them  knew  that  I  had  be(icged  or  blo^s; 
^  aded  the  town,  and  that  peace  or  a  furrender  yi^%.^xs^A. 
^  he  (hall  be  anfwerable  for  the  lofs  fufiained  by  bis  milcoflf 
I..  i«  c.  II.       J?  4o£L**  With  this  opinion  By^ijkiT/hoei  for  the  mpfl  ^  ^ 

IDCi^l 
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!  becattlii»  as  he  obTcrves^ihb  Ti^c  alone  \i  thfc  caufc  C   H   K  P. 

why  it  18  not  lawful  to  carry  any  thing  to  the  belieged,  whetheft  ^^_^J^^' 

k  be  contraband  or  not :  for  a  beficged  city  is  never  compelled 

Id  furrender  by  force,  but  by  famine,'  and  the  want  of  other 

Mceflatiet.    If  it  were  to  be  permitted  to  fopply  them  with  "' 

the  things  of  whieh  they  (land  in  need,  perhaps  the  aflailants 

voold  be  obliged  to  ratfe  the  fiege.     But  as  it  is  impoflible  to 

by  of  what  things  the  befieged  Hand  in  need»  or  in  what  they 

dboand,  every  fpeciea  of  commodity  is  forbidden  to  be  carried 

into  the  garrifon  ;  for  otherwife  there  would  be  no  certain  rule 

of  fettHng  difpntes.  This  learned  author,  however,  diflPers  from 

Grottus^  in  that  paOage  where  he  fays^  ^*  the  carrier  of  goods 

*^  (hall  be  anfwerable,  if  peace  or  a  Kiupender  was  expefied,      ,  '         ^ 

^  and  it  was  fhiflrated  by  fuch  means."    Bynlerjboek  is  of 

qmNon,  that  fach  doOrine  is  neither  confonant  to  reafbn,  nor      \  ?5^^ }  [^ 

to  the  agreements  entered  into  by  the  laws  of  nations.     He 

leafons  thus ;  *^  Quae  ratio  me  arbitrum  conflituit  de  futura 

^  deditione  aut  pace  ?  ct  fi  neutra  expeSetur,  jam  licet  obfeflia 

^  q«a?libct  advehere  ?  imo  nunquam  licet,  durante  obfidione,  et 

^  amici  non  eft  caufam  amici  perdere,  vel  quoquo  modo  dete-» 

^  riot«m  facere*     Et  qui  advexit,  non  ultra  tenebitur,  quam 

^  de  dsmno  culpa  dato  }  atquin  in  fubditis  id  Temper  capitale 

^  ftiif,  qoin  et  in  amtcis,  edi£lo  ante  monitis,  faepe  et  in  non 

^  nonitis.     Rurfus,  fi  quis  nondum  advexit,  fed,  duxn  adve-  ^ 

^  hete  voluit,  deprehendatur,  fola  rerum  interceptarum  r^- . 

^  tentiofie  erimus  content!,  idque  donee  caveatur,  nihil  tale 

^  in  poftenim  commiflum  iri  ?"    He  concludes  thus  :  <*  I  dp 

^  not  agree  to  that  opinion,  having  learnt  from  the  cufion;R , 

^  andufages  of  all  nations,  to  fell  all  intercepted  goods,  and  , 

^  often  to  infllQi  it  not  a  capital,  at  leafl  a  corporal  puniQi-  . 

^  mciit.** 

Socb  are  the  opinions  of^thefe  two  very  learned  writers,. /^n)t.ByDkL.loc; 
who,  although  in  fome  rerpe£ls  they  differ,  agree  in.eflablijQ)-.?^ ' 
log  this  as  a  lettled,  undifputed  rule,  that  whoever  cqi^vq's*. 
wuf  neceflaries  to  a  befieged  town,  camp,  or  poru  is  gu^|y  i, 
of  a  breach  of  the  law  of  nations.    This  Ibeing  the  caf<^,  • 
^u&xttatt  upon  fuch  commoditieimuftnecellWily  hex  void. «        ,^  ^  , 

*  and 


•5l  O*    FROM  KBIT  ED    OaOf)^ 

G  H   A   P«    sQd  of  noi  efiefi^   agreeably  to  the  principles  which  lui^ 

alrea(d^  been  advanced* 


One  queftion  only  remains  to  be  confidered ;  hpw  far  iniii. 
ranees  upon  goods,  the  exportation  and  importation  of  which 
are  forbidden  by  the  laws  of  other  countries,  are  valid  t  h 
Englandy  the  law  is  clear,  as  it  has  been  laid  down  by  two 
very  great  judges,  that  fuch  infurances  are  good  ;  becaufe  the 
foundation  of  the  contra£l  is  not  illicit.  It  has  been  expie&iy 
held  by  Lord  Mansfield  more  than  once,  in  which  he  bas  been 
confirmed  by  the  whole  court  of  King's  Bench,  that  one  nation 

Vidcante,p.i9S.  never  takes  notice  of  the  revenue  laws  of  another ;  and  there- 
fore fuch  an  infurance  was  certainly  good  and  valid.  A  fimi- 
lar  opinion  feems  to  have  been  entertained  by  Lord  Hardwlcb\ 
at  leafl  fo  much  may  be  colIe£led  from  his  argument,  in  acalb 

X  Vexcy,  3x9.     reported  in  Fezey^ 

[  ^57  ]  But  although  this  point  is  fo  clearly  fettled  by  the  law  of 

p.  2™o."**^"'  JEnglandy  in  which  alfo  the  law  of  France  coincides,  it  is  cer- 
tain that  the  expediency  of  it  has  been  a  queftion  which  h^ 
very  much  engaged  the  attention  of  fome  confiderable  Freni 
authors.  Their  opinions  can  in  no  way  affed  the  law  of  £^r 
Jandf  which  ftandsupon  much  higher  authority  thas^  the  (eoti' 
ments  of  fpeculative  men,  however  refpedable  ;  but  it  may  be 
produdive  of  fome  amufement,  if  not  inftrudion,  to  fee  If 
what  arguments  the  two  different  ojunions  are  fupported. 

Pothi^r  Tr.  Thofe  who  contend  that  fuch  infurances  arc  illegal,  argop 

c.  I.  f.  2.  ait,  2.  »n  this  manner :  that  they  who  carry  on  commerce  jn  a  counr 
^  *•  try,  are  obliged,  by  the  cuftom  of  nations,  and  natural  lav, 

to  conform  to  the  laws  of  that  country  where  they  trade.  Efciy 
fovereign  has  power  and  jurifdiQion  over  every  thing  done  m 
the  country,  where  he  has  a  right  to  command;  he  has  coo- 
fequently  a  right  to  make  laws,  relative  to  commerce  within 
his  dominions,  which  bind  all  thofe  who  trade,  as  well  ftran- 
gers  as  fubjeSs.  No  one  can  difpute  with  the  fovereign,  the 
right  he  has  to  retain  in  his  own  country  certain  ntercbandiics 
Mrhich  are  there  to  be  fo wd,  and  to  prohibit  the  exportation  of 
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'Acm.    To  export  them  contraiy  to  H&  orfler*,  itf^to^ftiike  H  tf  *  >   ft 

blow  at  his  undoabfed  authority  ;  and  bdtifc^uMtff  if  ik  tmjall. 

But  admitting,  fay  tftcy,  that  a  Frenrfman^mM  not  bimfcif  he 

fcbjeft  to  the  law  of  Spatn^  for  the  trade  whicTi  He  carrreson  in 

tpawy  it  cannot  be  denicdl  riiaf  the  Spantardry  -whofe  affiftancfc 

he  requires,  are  rubje£l  to  thofe  laws  ;  and  thaPthby^  offend 

extremely  in  aflifting  him  to  export  that,  the  exportation  of 

which  is  prohibited  by  law.     This  fpecies  of  trade  then  is  to 

be  conCdered  as  illicit,  and  contrary  to  good  faith  ;  and  con- 

fequently  the  contra£l  of  infurance,  introduced  in  order  to 

proteft  it,  by  charging  the  infurer  wiih  the  rifk  of  confifca-  , 

\iODy  is  illicit,  and  cannot  induce  any  obligation. 

iTiofewho  fupport  theoppofite  doflrine  contend,  that  the  ex-  s  Vai.C0m.129. 
portation  or  importation  of  commodities  prohibited  by  foreign  '  °*^"fi^^  *"• 
lawsisnoofTcnce ;  and  that  the  means  employed  to  effe6litare  re- 
garded by  the  law,  as  a  laudable  and  ingenious  exertion  of  (kill. 
Thus  the  exportation  of  certain  commodities  is  prohibited  in 
Spatn^  which  the  government  of  that  country  has  a  right  to  do : 
but  the  laws  of  his  Catholick  Majefty  are  not  the  rule  of  aflion 
for  frenchman.  It  is  allowed  them  to  bring  from  Spain  into  [  258  ] 
France  piaftres,  piftoles,  and  filks,  for  the  fupport  of  the 
Banks,  the  inanufa£)ures,  and  the  commerce  of  that  coun- 
try. Thefe  merchandizes  are  a  lawful  branch  of  trade ;  and 
there  is  no  reafon  why  they  (hould  not  be  the  fubje3  matter 
of  a  contraEl  of  infurance.  But  above  all,  they  infiA,  that 
they  are  juftified  by  the  confiant  cuilom;  and  that  the  rea- 
foners  on  the  other  fide  ought  to  be  lefs  flri£l,  when  it  is 
confideredf  that  this  contraband  trade  is  a  vice  common  to 
all  commercial  nations.  The  Spaniards  and  EngliJIj  in 
time  of  peace  praSife  it  in  France :  it  is  therefore  permitted 
to  carry  it  on  m  their  refpe£live  countries,  by  way  of  re- 
prilal. 

Whatever  difference  there  may  be  on  the  queftion  of  expe- 
diency ;  it  is  univerfally  admitted  by  the  French  writers,  that 
iofarances  upon  fuch  goods  are  valid.     We  have  already  fcen 

that  the  fame  ideas  have  been  adopted  by  the  law  of  Eng-- 

land; 


H» 
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B  A  r.  bmii  aad  that  every  policy  upoa  goods»  the  expoittfiii 
^^'  nd  imporUtion  of  uriiicb  it  not  pndiibited  by  the  mnnia- 
pal  laws  of  this  comoyf  or  by  the  general  laws  of  nationi^ 
is  legs!  and  hindiiig  upoa  the  parties;  and  the  underwrittf 
snail  anfwcr  fcr  vfoy  lofr  arifiog  by  means  of  aoy  of  tki 
ufiial  imBs* 

M 


rr* 
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HAVING  in  the  four  preceding  chapters  ftatcd  the  varl-  CHAP, 
ous  cafeS)  in  which  the  contra£l  of  infurance  is  void  from 
its  very  commenceitienty  on  account  of  its  repugnancy  to  thofe 
principles  of  juftice,  equity,  and  good  faith,  which  are  the 
great  foundation  of  all  contraQs  between  man  and  man ;  we 
proceed  to  treat  of  thofe  policies,  which  by  the  pofitive  flatute 
law  of  the  country  are  declared  to  be  abfoluteiy  null  arid  void. 
Of  thefe  the  largeft  clafs  are  wager-policies,  or  policies  as  they 
•recalled,  upon  intereft  or  no  iolereltb 

TheiMture  of  the  contra£l  of  infunuice,  in  its  original  ftatc, 
was,  that  a  fpecifick  voyage  (hould  be  performed  free  from  pe-^ 
rils ;  and  in  cafe  of  accidents,  during  fuch  voyage,  the  infurer, 
in  confideration  of  the  premium  he  received,  was  to  bear  the 
merchant  harmlefs.  It  followed  from  thence,  that  the  contraft 
related  to  the  fafety  of  the  voyage  thus  particularly  defcribed, 
in  refped  either  of  (hip  or  cargo :  and  that  the  perfon  infured 
,  could  not  recover  beyond  the  amount  of  his  real  lofs. 

In  procefs  of  time,  however,  variations  were  made,  by  ex-^ 
prefs  agreement,  from  the  firfl  kind  of  policy  ;  and  in  cafct 
where  the  trader  did  not  think  it  proper  to  difclofe  the  nature  of 
hisintereii,  the  infurer  difpenfed  with  the  infured  having  any 
intereft  khhet  in  the  (hip  or  cargo.  In  this  laft  kind  of  policy 
(of  which  we  are  now  to  treat)  <*  valued  free  from  average,'* 
and  ^  intereft  or  no  interell,"  it  is  manifefi,  that  the  per- 
formance of  the  voyage  or  adventure,  in  a  reafonable  time 
and  manner,  and  not  the  bare  exiilence  of  the  (hip  or  cargo, 
is  the  objeQ  of  the  infurance. 

Such  an  obje£l  as  that,  from  a  reference  to  the  real  nature  of 
an  infurance,  as  dated  in  the  outfet  of  the  chapter,  namely,  that 
it  ii  a  conuna£l  of  indemnity  from  a  real  and  manifeft,  not  from 

B  B  a  fuppofed 
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a  fuppofed  and  ideal  Tofs,  muft  have  been  originally  bad.  In« 
deed  it  has  been  declared  from  the  bench,  ip  the  reign  of  quceo 
Affievcdo  V.  Annfy  that  fuch  infurances  vftxt  formerly  bad  ;  for  it  is  faid  ia 
lo  Mod.  77*.       ^^**  ^^^^>  *^^*  *"  former  times,  if  one  had  no  iiiterefi,  though 

the  policy  ran,  tnterefl  or  no  inter eji^  the  infurance  was  void; 
becaufe  infurances  were  made  for  the  benefit  of  trade,  and  not 
that  perfons  unconcerned  therein,  or  unintercftcd  in  the  fub- 
je6l  matter,  ihould  profit  by  them. 

The  idea  thus  darted  is  very  much  confirmed  by  what  fell 
De|»iba  v.Lud-  from  the  court  in  the  cafe  of  Depaiba  v.  Ludlvw  :  for  the  court 
Rep  ^60*^"*      ^bere  obfcrved,  that  infurances  upon  intereft  or  no  interell  were 

introduccd^wr^  the  revolution. 

Taking  it  for  granted  then,  that  the  law  of  England  in  tliis 
refpeQ,  previous  to  the  revolution,  was  fuch,  as  thcfe  cafct 
fuppofe  it  to  be,  it  was  perfe£lly  confonant  to  the  lawa  of  moft 
of  the  commercial  ftates  and  countries  in  Europe,  For  we 
find  that  by  pofitive  regulations  of  Middlebourg^  Genoa^  J&- 
•  %  Mpg.  70.  65.  ^yngjimrgy  Rotterdam^  and  StoMoIm^  all  infurances  upon  wagen, 
•  ^^9-  237-  Q^  g^  intereft  or  no  intereft,  arc  declared  to  be  abfolutdy  void» 
and  of  no  efiefl. 

But  though  this  mode  of  infuring  thus  gained  a  footing  in 
Englandy  yet  when  introduced,  the  courts  pf  juftice  looked 
upon  thefe  contrails  with  a  jealous  eye;  and  by  their  deter- 
minations (hewed  the  ftrong  prejudices  which  they  entertained 
againft  them.  The  courts  of  Equity  in  particular  roanifefted 
that  their  inclination  would  lead  them  as  much  as  pof&ble  to 
fupprefs  fuch  a  fpecies  of  contrad  :  nay,  that  they  ftill  confi- 
dered  them  as  void.  This  is  evident  from  two  cafes  In  Ver* 
non\  Reports. 

Gofidart  V.  Gar.  In  onc  of  them,  the  defendant  had  lent  money  on  a  bot- 
Trii^Tcrro^^^'  ^^^^  hoi\A^  but  had  no  intereft  in  the  fliip  or  cargo;  the 
^(i<j^•  money  lent  was  300  /.  and  he  infured  450  /.  on  the  fliip :  the 

plaintifT's  bill  was  to  have  the  policy  delivered  up,  becaufe 
the  defendant  was  not  concerned  in  point  of  intereft,  as  to  the 
fliip  or  cargo. 

Per 
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Per  curiam.  Take  it  that  the  law  is  fettled,  that  if  a  man  CHAP, 
\m  no  interefl,  and  infure$»  the  infurance  is  void,  though  it 
be  cxprelTed  in  the  policy,  interefled  or  not  inierejled.  The 
reafon  the  law  goes  upon  is,  that  infurances  wens  made  for 
ihe  benefit  of  trade,  and  not  that  perfons  unconcerned 
therein,  and  who  were  not  interefled  in  the  (hip,  (hould  profit 
thereby ;  and  where  one  would  have  the  benefit  of  the  injurandi 
he  muft  renounce  all  intereji  in  the  jhip.  And  the  reafon  why 
the  law  allows  that  a  man  having  fome  intereft  in  the  (hip  or 
cargo,  may  infure  more,  or  five  times  as  much,  is,  that  a 
merchant  cannot  tell  how  much  or  bow  little  his  fa6lor  may 
have  in  readinefs  to  lade  on  board  his  {hi p.  Per  Cur*  De- 
cree the  policy  to  be  delivered  up  to  be  cancelled. 

From  the  fpirit  of  this  decifion,  it  may  likewife  appear, 
that  the  court  of  Chancery  inclined  to  think,  that  an  infu- 
rance nnde  without  the  benefit  of  faivage  to  the  infurer^  was 
unconfcientious,  and  a  proper  fubjeil  for  relief  in  equity; 
lor  the  Chancellor  exprefsly  fays,  where  one  would  have  tlie 
benefit  of  the  infurance,  he  muft  renounce  .all  intereft  in 
the  (hip. 

In  another  cafe  alfo,  which  was  on  a  policy  of  infurance  on  LcPyprev.Fafr, 
goods,  by  agreement  valued  at  600  /.  and  the  infured  not  to  be  ci!Ln«ry'Mich! 
obliged  to  prove  any  intereft:  the  Lord  Chancellor  ordered  Term,  1716. 
the  defendant  to  difcover  what  goods  he  put  on  board  ;  for 
although  the  defendant  offered  to  renounce  ail  intereft  to  the 
ihfurers,  yet  it  muft  be  referred  to  the  Mafter  to  examine  the 
value  of  the  goods  faved,  and  to  deduft  it  out  of  the  value  or 
•fiim  of  600 /•  at  which  the  goods  were  valued  by  the  agreement* 

There  was  one  very  remarkable  diiference  between  policies 
Upon  intereft,  and  fuch  as  were  not,  of  which  I  believe  notice 
hasalready  been  taken  in  a  former  part  of  this  work  :  namely* 
that  in  policies  upon  intereft,  you  recover  for  the  lofs  aSually 
fnOained;  whether  it  be  total  or  partial :  but  upon  a  wager- 
policy,  you  can  never  recover  but  for  a  total  lofs.  All  the  2  But.  683. 
doSrine*  which  turns  upon  this  diftinflion  between  intereft  T*^-^"^*' 
and  wager-policies  was  confidered  at  much  length  by  Lord 

3  B  ^  Mansfield  « 
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CHAP.  Mansfield  in  the  famous  caufe  of  Gofs  v.  fTitherSy  to  which 


XIV. 


we  have  bad  occafion  more  than  once  to  refer* 


Videante^c.  I.        It  has  already  been  obferved,  that  the  fecurity  given  to  the 
^    '  '*  infured  was  very  confidcrably  encreafcd  by  the  ereSion  of  twQ 

Affurance  Companies,  which  were  incorporated  by  royal  char- 
ter in  the  year  1720  ;  for  the  ]egiflature  had  taken  care  that 
r  262  1  thofe  corporations  (hould  have  fufficient  funds  to  anfwer  any 
demands,  that  might  be  made  upon  them,  in  the  common 
courfe  of  buflners.  But  this  additional  fecurity  for  the  in- 
fured foon  produced  many  dangerous  and  alarming  confe- 
4]uences,  which,  if  they  had  not  been  checked,  would  have  proved 
very  detrimental  to  the  trade  of  this  country.  For  inilcadof 
confining  the  bufinefs  of  infurances  to  real  riiks,  and  confi- 
dering  them  merely  as  an  indemnity  to  the  fair  dealer  agnnlt 
any  lofs,  which  he  might  fuftain  in  the  Courfe  of  a  tia^Jiog 
voyage,  which,  as  we  have  feen,  was  the  original  defign  of 
them  ;  that  pra6lice,  which  only  prevailed  fince  the  revolu- 
tion, of  infuring  ideal  rilks,  under  the  names  of  intcnfi  trnt 
inter efiy  or  without  further  proof  of  intereji  than  the  f^cj^  tr 
without  benefit  offahage  to  the  underwriters^  was  encreafing  to 
an  alarming  degree,  and  by  fuch  rapid  firides  as  to  threateo  the 
fpeedy  annihilation  of  that  lucrative  and  moft  beneficial 
branch  of  trade.  All  thefe  various'  kinds  of  Infurance  jut 
enumerated,  (and  many  others,  which  the  ingenuity  of  bad 
men  found  no  difficulty  in  deviling),  having  no  reference  what*, 
ever  to  adual  trade  or  commerce,  were  very  juflly  confidered 
as  mere  gaming  or  wager-policies :  and  therefore  the  l^fla- 
ture  thought  it  neceflary  to  give  them  an  eficSual  check,  aodi 
by  pofitive  rules,  to  fix  and  afcertain  what  property  or  inte^ 
reft  a  merchant  (hould  be  permitted  to  infure. 

Accordingly  an  a£l  of  parliament,  pafied  in  the  19th  year  of 
the  reign  of  king  George  the  Second,  intitled,  "  an  aft  to  rcgo- 
"  late  infurance  on  (hips  belonging  to  the  fubjeSs  of  Great 
,  "  Bn'/airiy  and  on  merchandizes  or  effefls  laden  thereon/' 
As  this  aft  is  the  moft  important  and  moftextenfive  io  the 
whole  code  of  ftatute  law,  with  regard  to  infurances,  I  Ihall 
now  cite  ajs  much  of  it  at  length,  as  relates  to  the  prefent 
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chapter,  and  afterwards  the  other  claufes  of  it  under  thofe  C    R   A   P; 
bnds,  to  which  they  more  immediately  apply. 

♦ 
The  caufes,  which  co-operated  to  induce  the  legiflative  body  »9  Geo.  fU 
to  pafs  fuch  an  aS,  are  fully  flated  in  the  preamble.  **  Whereas 
^  it  hath  been  foQnd  by  experience,  that  the  making  aflurances, 
^  intereft  or  no  intereft^  or  without  further  proof  of  intereft 
^  than  the  policy*  hath  been  produ3ive  of  many  pernicious 
"  praftices,  whereby  great  numbers  of  (hips,  with  their  car- 
^  goe$9  have  either  been  fraudulently  loft  and  deftroyed,  or 
**  taken  by  the  enemy  in  time  of  war ;  and  fuch  aflurances      [  263  ] 
*^  have  encouraged  the  exporlation  of  wool,  and  the  carr}'ing 
**  on  many  other  prohibited  and  clandeftine  trades,  which  by 
^  means  of  fuch  aflurances  have   been  concealed,  and  the 
"  parties  concerned  fccured  from  lofs,  as  well  to  the  dimi- 
^  nution  of  the  publick  revenue,  as  to  the  great  detriment 
M  of  fair  traders  ;  and  by  introducing  a  mifchievous  kind  of 
*^  gaming  or  wagering,  under  the  pretence  of  afluring  the 
**  nSk  on  fliipping,  and  fair  trade,  the  inftitution  and  laudable 
^<  defign  of  making  aflurances    hath. been  perverted)    and 
**  tbar,  which  was  intended  for  the  encouragement  of  trade 
*^  and  navigation,  has,  in  many  inflances,  become  hurtful  of» 
K  and  defirudive  to  the  lame.'* 

J 

«  For  remedy  whereof  be  it  enafled,  that  no  aflurance  or  Sca.  f . 
^  aflurances  (hall  be  made  by  any  perfon  or  perfons,  bodies 
<<  corporate  or  politick,  on  any  (hip  or  jDiips  belonging  to 
^  his  majefly,  or  any  of  his  fubjeds,  or  on  any  g^s,  mer- 
^<  chandizes,  or  efie£ls,  laden  or  to  be  laden  on  board  of  any 
"  fuch  (hip  or  (hips,  intereji  or  no  intereft^  or  without  further 
••  proof  of  intereji  than  the  policy  ^  or  by  way  of  gaming^  or  wager'i' 
'•*  ing^or  without  benefit  offahage/o  the  affurer  \  and  that  vi^r^ 
^  fuch  infurance  (bail  be  null  and  void  to  all  intents  and  pur* 
"*  pofes/' 

^^  Provided  always,  that  afTurance  on  private  (hips  of  war,  sed;  i. 
**  fitted  out  by  any  of  his  majeily's  fubjefis  folely  to  cruize 
*'  againft  his  majefly's  enemfies,  may  be  made  by  or  for  the 
.V  owners  thereof,  intereft  or  no  intereft,  free  of  average  and 
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p.  <*  without  benefit  of  falvage  to  the  afiurer ;  any  thing  here ia 
^  ^  contained  to  the  contrary  thereof  in  asy  wife  notwitfaftaai- 


ing 

Seft.  3.  ^'  Provided  alfo,  that  any  merchandizes  or  effeds  from  any 

*:*  ports  or  places  in  Europey  or  America^  in  the  pofleflion  of  the 
*<  crowns  of  Spmn  or  Portugal^  may  be  aflured  in  fuch  way 


>» 


^  and  manner,  as  if  this  d^St  had  not  been  made* 

5fa.4.1  The  fourth  feflion  relateito  re-ii^furances,  which  will  be 

the  fubje^  of  (he  fpllpwing  chapter. 

uet.  5.  *^  And  be  it  ena£led,  that  all  and  every  fum  and  fums  of 

f*  money  to  be  lent  on  bottomry,  or  at  refpomiinitayUfon  any 
f *  (hip  or  (hips  belonging  to  any  of  his  majefty's  (ubjeds»  bound 
C  ^^4  J  ^*  ^^  ^^  ^^^^  ^^^  -f^  Indies^  (hall  be  lent  only  on  the  (hip»  or 
f  <  on  the  merchandize  or  efieds  laden,  or  to  be  laden,  onboard 
^  of  fuch  (hip,  and  (hall  be  fo  expre(red  in  the  condition  of  the 
f*  faid  bond:  and  the  benefit  of  falvage  (hall  be  allowed  to  the 
*<  lender,  his  agents  or  affigns,  who  alone  JhaH  have  m  right  t» 
<*  make  offurance  on  the  money  fo  knt :  and  no  borrower  of  money 
♦*  on  bottomry  or  refpondentia^  as  aforefaid,  (hall  recover  more 
**  on  any  a{rurance  than  the  value  of  his  intereft  in  the  (hip,  ot 
f*  in  the  merchandizes  or  efieds  laden  on  board  of  fuch  (bipi 
•*  exclufive  of  the  money  fo  borrowed ;  and  in  cafe  it  (hali 
^<  appear,  that  the  value  of  his  (hare  in  the  (hip,  or  in  the  meiy 
^*  chandizes  or  eSe£U  laden  on  board,  doth  not  amount  to  the 
*<  full  fum  or  fums  he  hath  borrowed  as  aforefaid,  fuch  borrower 
^^  (hall  be  refpon(ible  to  the  lender  for  fo  much  of  the  money 
^*  borrowed,  as  he  hath  not  laid  out  on  the  (hip  or  merchan* 
*<  dize  laden  thereon,  with  lawful  intereft  for  the  fame,  together 
^  with  the  a(furance,  and  all  other  charges  thereon,  in  the  pro- 
^f  portion  the  money  not  laid  out  (hall  bear  to  the  whole 
^*  money  lent,  notwithftanding  the  (hip  and  merchandize^  be 
«  totally  loft.*? 

Upon  this  laft  fedion,  of  which  we  Ihall  treat  more  fully  in 
the  chapter  on  Bottomry,  it  may  be  fu(Ecient  in  this  place  tQ 
pbfecve,  that  none  btit  the  lender  (hall  have  a  right  to  make  in- 
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furaace  on  the  money  lent.     It  is  alfo  ta  be  remarked,  that  c  -H  .  a    p, 
this  regulation  of  infurance  on  bottomry  or  refpondentia  intereft,  v^,^,^^!^^ 
extends  only  to  Eqft  India  (hips :  and  therefore,  an  infurance 
of  a  refpondentia  intereft  upon  any  other  ihips  may  be  made  ia 
the  fame  manner  as  they  ufed  to  be  before  this  a3.    It  has  aTfo 
been  decided  upon  this  claufe  of  the  ad>  that  it  never  meant 
or  intended  to  make  any  alteration  in  the  manner  of  infurances : 
and  it  was  declared  by  the  whole  court  in  the  cafe  of  Glover  v.  Glover  v.  Black, 
Blacky  which  was  fully  reported  in  a  former  chapter,  to  be  the  Vidcante,  c.V 
fftablilhed  law  and  ufage  of  merchants,  that  refpondentia  and  P* 
bottomry  muft  be  mentioned  and  fpecified  in  the  policy  of  in- 
furance. 


By  the  firft  fedion  of  the  a£l  it  is  clear  that  at  this  day  all  in* 
furances  made  contrary  to.  it  are  abfolutely  void  and  of  no  e(fe£t ; 
which,  as  has  already  been  (hewn,  was  alfo  the  cafe  by  the  an* 
cient  law  of  this  country.  It  may  now'  be  material  to  conlider 
irft,  what  cafes  have,  by  the  conftru3ion  put  by  the  learned  [  265  ] 
judges  upon  this  fiatute,  been  held  not  to  fall  within  its  defcrip^ 
tioD!  and  fecondly,  thofe  which  do,  and  in  wbich^  the  policies 
have  coniequently  been  holden  10  be  void. 

It  was  formerly  a  matter  of  doubt,  whether  the  z&  was 
meant  to  extend  to  infurances  of  foreign  property,  and  on 
foreign  (hips.  The  better  opinion,  however,  was,  that  it  did 
not;  for  it  was  clear,  that  fuch  infurances  did  not  fall  within 
the  word^  of  the  ftatute ;  and  from  an  attentive  conlideration 
of  the  preamble,  they  do  not  feem  to  come  under  the  defcrip* 
tion  of  the  mifchiefs,  againft  which  it  was  the  intention  of  the 
legiflature  to  provide.  But  thefe  doubts  are  entirely  at  an 
end  by  feveral  decifions  of  the  courts ;  and  particularly  by  a 
cafe,  in  which  it  was  exprefsly  declared  by  the  court,  (and  the 
reaibn  for  it  flated),  that  the  a£k  was  not  defigned  to  extend  to 
foreign  (hips. 

The  cafe  was  this :  the  policy  was  on  goods,  on  board  three  Tbeliuflbn  v. 
French  velTels,  ifrom  St,  Domingo  to  Bourd£au»*    The  material  Doug.  3*15. 
pit  of  it,  as  to  this  cafe,  was  in  the  following  words  :  **  On 
^  all  goods  loaden  or  to  be  loaden  on  board  th^  ttn^psLeSoigmuxy 
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C  a  A  ^.  **  X4  PucelU^  Le  f^ain^uir^  all  or  any  of  tbcm.  The  tid  goodk 
<<  and  merchandizes  by  agr«einen&  are,  and  ihall  be  valued  at 
^^  {a)  on  25  caiks  of  clayed  fugar,  and  1% 

^'  hogfbeads  of  mufcavadoes :  thi  policy  t9  be  deemed  fuffkiioi 
♦*  proof  of  interefl^  in  cafe  of  Jof$**  The  firft  count  in  the  de- 
claration ftatedi  that  goods  to  a  great  amount,  being  ths 
property  of  certain  foreigners,  had  been  (hipped  on  board  Le 
Soigneux^  and  that  (he  had  been  loft*  The  fecond  averred,  that 
|he  goods  were  (hipped  on  board  ibe  three  flnps^  or  fame  or  one 
ifthem^  to  the  amount  of  the  fum  infured  ;  and  that  two  of 
them  had  been  captured,  and  the  other  loft. 

.  This  cafe  came  before  the  court  upon  a  motion  to  fet  aGde 
.lilie  writ  of  enquiry,  which  had  been  executed  before  the  (keri^ 
i^ter  a  judgment  by  default,  on  this  ground :  that  the  jury  had 
m(re(red  the  damages  to  the  amount  of  the  defendant's  fobfciip- 
don,  without  any  proof  of  the  amount  or  value,  or  any  evideooe 
whatever,  except  that  of  the  defendant's  handwriting  to  the 
policy*  In  addition  to  this  obje£Uon,  an  affidavit  was  prodacedi 
fending  to  (hew,  that  in  fa£l  the  infured  had  no  intereft.  It  was 
^gued  for  the  defendant,  that  by  the  exprefs  agreement  of  the 
parties,  no  other  proof  of  intereft  but  the  policy  was  requiid; 
^d  this  infurance  on  foreign  (hips  and  property  was  not  within 
the  ftatute  prohibiting  fuch  policies ;  fo  that  the  plaintiff  wu 
entitled  to  recover  the  fum  infured  by  the  defendant,  even  if  it 
could  be  proved  that  the  infured  had  no  property  on  board, 
The  court  faid  that  this  was  not  a  policy  within  the  ftamtei 
foreigti  (hips  not  having  been  included  in  that  ad,  on  accoiut 
pf  the  difficalty  of  bringing  witnefles  from  abroad  to  prove  tbo 
intereft.    The  oply  difhpulty  thpre  could  have  been  here,  was 
from  the  cir^umftance  of  there  having  been  three  (hips  \  bat 
the  fecond  count  was  fo  framed,  as  to  make  the  cafe  the  (aioct 
as  if  there  had  been  but  one.    By  fuifering  judgment  to  goby 
default,  the  defendant  has  confeffed  the  plaintiff's  title  to  re- 
cover i  and  the  amount  y/as  fixed  by  the  ftipulatiop  in  the  poIicy« 

Craufara  v;  I"  *  ^^"  "^°^^  modern  cafe,  which  was  much  difcuDTcdfn 

Huntex,^8  TeiTO  ^^  arguments^  one  of  the  points  was,  the  infunuicc  being  .o^ 

lime  calc  poft,  ^^y  Tbii  WU  bJank,  as  here  printed. 


pW] 


OF   ^AGTi^R. POLICIES.  46S 

thick  prize  (hips,  whether  a  count  in  the  declaratioD>  avemng  C   If  A  F« 
tiut  the  phiintiffs  as  commiflioners  for  the  difpofal  of  Dutch  '_^      ^^y 
flitps  and  eSeSts  made  the  infurance,  and  that  the  faidjhips^  See  35  GebJIL 
dfflffj  of  thenty  were  not  belonging  to  his  majejiyy  or  any  of  his 
JuhjeSsy  "w^s  good.  This  point  came  on  upon  a  demurrer;  and 
after  argument^ 

Lord  Kenyon  faid — <*  This  queftion  depends  on  the  conllracl 
tion  of  the  ftatute  19  Geo.  2.  c.  37.  fornotwithftanding  the 
argument,  I  think  at  common  law  a  perfon  might  infure  with* 
out  having  any  interefl ;  but  the  preamble  and  enafiing  part 
of  the  ftatute  remove  all  doubt ;  for  the  aft  recites  the  mif- 
chiefs  and  inconveniences  that  had  arifen  from  the  making  of 
aflurances  intereft  or  no  intereftf  and  then  it  enads  (not  de- 
claring) that  no  fuch  aflurance  (hall  be  made,  except  in  certada 
cafesi  which  for  very  wife  and  politic  reafons  were  excepted. 
Therefore  I  am  fatisfied  that  this  count  is  good,  unlefs  it  be 
on  an  infurance  prohibited  by  that  ftatute.  But  that  ftatute 
only  applies  to  (hips  belonging  to  his  majefiy  or  any  of  his 
fubjeQs,  and  does  not  extend  to  foreign  (hips.  The  defend* 
ani's  counfel  then  wi(hed  us  to  confider  thefe  (hips  as  belong- 
iag  to  the  government  of  this  country :  but  that  cannot  be, 
for  the  property  in  captured  (hips  is  not  altered  before  con« 
demnation  in  the  couft  of  Admiralty. 

It  was  formerly  thought,  that  a  valued  ^oWcy  was  a  wager-    . 
policy,  like  intereft  or  no  intereft.     But  this  idea  is  now 
exploded,  as  we  (hail  prefently  (hew  by  a  folemn  deci(ion  of  the 
court  of  King's  Bench.     Of  the  diflTerence  between  open  and 
valued  policies  much  has  been  already  faid  ;  and  the  origin  of  Vide  ante,  e.  aj 
the  latter  was  derived  from  this  fource,  it  being  fometimes 
troublefome  to  the  trader  to  prove  the  value  of  his  intereft,  or 
to  afcertain  the  quantity  of  his  lofsyhe  gave  the  infurer  a  higher 
premium  to  agree  to  eftimate  his  intereft  at  a  precife  fum.  To 
recover  upon  this  kind  of  policy,  the  infured  need  only  prove 
that  he  had  an  intereft,  without  (hewing  the  value.  If  indeed 
it  appeared,  or  could  be  made  appear,  that  the  intereft  proved 
was  merely  a  cover  to  a  wager,  in  order  to  evade  the  ftatute, 
there  is  no  doubt  fuch  a  policy  would  bp  void. 
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CHAP.       All  this  doflriDc  was  very  fully  ftated,  and  commented npoA 

*  _^  \^^'^  by  Lord  MansJUldy  in  giving  judgment  in  a  caufe  then  depend- 

Lcwisv.Ruckcr,  ino;  in  the  court  of  King's  Bench.     "  A  valued  policy,"  (aid 

II  Burr.  1167.       ,.    -       ,«  .  .  r        /» 

Videantcjc.  6.    his  Lordlhip,  ^*  IS  not  to  be  conGdered  as  a  wager*poIicy,  or 
p.  104.  ^g  ijj^^  inttreji  or  no  interefl.     If  it  were,  it  would  be  void  by 

<<  the  a&  of  19  Geo.  2.  c.  37.  The  only  effed  of  the  valuation 
<*  is  fixing  the  amount  of  the  prime  cofl ;  juft  as  if  the  parties 
[  267  j  «  had  admitted  it  at  the  trial :  but  in  every  argument,  and  for 
*^  every  other  purpofe,  it  mud  be  taken  that  the  value  was  fixed 
<<  infuch  a  manner^  as  that  the  infured  meant  only  to  have  an 
^<  indemnity.  If  it  be  undervalued,  the  mercbaot  bimfelf 
*^  fiands  infurer  for  the  furplus.  If  it  be  much  overvaluedy  it 
*'  muft  be  done  with  a  bad  view  ;  either  to  gain,  contrary  to 
<<  the  19th  of  the  late  king ;  or  with  fome  view  to  a  fraudulent 
<^  lofsi  therefore  an  infured  never  can  be  allowed  to  plead  in  a 
<<  court  of  juilice,  that  he  has  greatly  overvalued,  or  that  hii 
<^  intereft  was  a  trifle  only.  It  is  fettled^  that  upon  valued 
<<  policies  the  merchant  need  only  prove  fome  interefi,  to  tak; 
<^  it  out  of  19  Geo.  2.  becaufe  the  adverfe  party  has  admitted 
*<  the  value:  and  if  more  were  required,  the  agreed  valuation 
<<  would  fignify  nothing.  But  if  it  fliould  come  out  in  proof, 
*'  that  a  man  had  infured  2000/.  and  had  intereft  on  board  to 
*<  the  value  of  a  cable  only ;  there  never  has  been,  and  I  be- 
^  lieve  there  never  will  be  a  determination,  that  by  fucb  an 
<<  evafion  the  a£l  of  parliament  may  be  defeated.  There  am 
^<  many  conveniences  from  allowing  valued  policies:  bat 
••  where  they  are  ufed  merely  as  a  cover  to  a  wager,  they 
<<  would  be  confidered  as  an  evafion.  The  effe£l  of  the  va« 
<<  luation  is  only  fixing  conclufively  the  prime  cofi.  If  it  be 
**  an  open  policy,  the  prime  coft  muft  be  proved  :  in  a  valued 
«  policy  it  is  agreed."  For  thefe  reafons  Lord  MansfeU 
held,  that  a  valued  policy  is  not  void  by  the  ilatute  of  tb« 
19  Geo,  2. 

The  pafTagc  juft  quoted  at  length  was.  In  a  fubfcquent  cafe, 
referred  to  in  the  judgment  of  the  court ;  and  the  doctrine  tterp 
advanced  was  adopted  and  confirmed. 

It 
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'  I 

It  was  an  aSion  on  a  policy  of  infurance  on  the  (hip  PrO'  C   H   A  F. 
^idmcty  at  and  from  Surinam^  or  whatroever  other  ports  in  the  ^^—    — ^^f 
fFtft  Indits  at  which  the  (hip  might  load,  to  i^ebec.     At  the  ^^^l^'^j^'',^ 
trial  before  Lord  Mansfield^  at  the  fittings  after  Trinity  Term  eious/ti  Geo. 
1781,  the  principal  queftion  on  the  merits   was,   whether  *  *"* 
the  plaintiff  had  an  infurable  interefl.  It  was  an  infurance  on 
the  profits  expe&ed  to  arife  on  a  cargo  of  molofles  belonging  to 
tbe  plaintiff,  who  had  a  contrad  with  government  to  fupply 
the  army  with    fpruce    beer.     Lord  Mansfield  thought  it 
ID  infurable  interefi.  But  the  part  of  the  cafe,  which  calls  for 
our  attention  at  prefent,  was  a  claufe  declaring,  **  that  in  cafe 
^  of  lofs,  it  was  iigreed  that  the  profits  (hould  be  valued  at     E  ^^^  J 
1000 /•  without  any  other  voucher  than  the  policy/'    This, 
it  was  infilled,  rendered  the  policy  void,  as  well  within  the 
letter,  as  within  thefpirit  of  the  19  Geo*  2.  c*  Zl* 

Lord  Mansfield^  at  the  trial,  inclined  to  think  that  the  con- 
trad  was  a  fair  one  {  but  flill  he  could  not  get  over  the  objeoi  ^ 

tioD,  the  snftrument  being  void  on  the  face  of  it*  His  Lord« 
Ihip,  however,  faved  the  point  for  the  opinion  of  the  court, 
a  verdid  being  entered  for  the  plaintiff,  fubje£):  to  that  re* 
fcrencet 

In  ASchaehnas  Term  following,  the  matter  came  on  to  be 
beard ;  when,  after  full  argument  at  the  bar, 

» 

Lord  Mansfield^  C.  J.  faid :  «  I  have,  fmce  the  fittings  at 
*  GuilSally  on  further  confi^eration,  changed  my  opinion.  I 
**  then  thought  the  prefent  policy  within  the  aft  of  parliament : 
*^  I  now  think  otherwife.  On  the  conftruftion  of  the  aft,  it 
^  has  uniformly  been  held,  that  a  valued  policy  i?  not  void.  It 
^  is  incumbent  on  the  plaintiff  to  prove  fome  intereft  ;  but  it  is 
"  not  neceffary  to  go  into  the  whole  value.  In  the  cafe  of 
'*  Lewis  v.  Ruder,  this  doftrine  was  much  confidered."— 
[Here  his  Lordihip  read  the  words  alres^dy  reported,  and  then 
1»  proceeds  thus]  ^'  This  infurance  is  on  the  profits  of  a  cargo, 
••'belonging  to  a  man,  having  a  contrafl  to  fupply  the  army, 
^  and  if  it  arrive,  the  profits  are  pretty  cprtain.  The  mean- 
f  wg  of  the  policy  is  not  to  evade  tl^c  aft  of  parliament,  but 

^to 
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^  to  tvoid  the  difficulty  of  going  into  an  cxaft  account  of 
**  the  quantum.  I  cannot  difiinguifii  it  from  a  valued  policy; 
*•  there  h  no  pretence  for  faying  it  is  a  wagering  one.'* .  TTb 
other  judges  concurred ;  and  the  pojiea  was  given  to  the 
plaintiff  {a). 

pa  Cofta  ▼.  In  another  cafe  alfo  it  appeared,  that  an  infurance  had  bea 

i96€!  *  ^^*     ^^^^  "P®^  *"y  ^f  ^^^  packet-boau  that  (hould  fail  from  Ufim 

to  Falmouth^  or  fuch other  port  in  England z&h\$  majefty  (boold 
dire3»  for  one  year,  ftomOSfober  1763,  to  O^ober  17641  »poii 
any  kinds  of  goods  and  merchandizes  whatfoever.  And  it  vai 
agreed,  that  the  goods  and  merchandizes /b^A/  be  vahuiatthi 
Jum  injured  on  fuch  packet-boat,  without  farther  fraef  vfinunp 
[  269  j  than  the  policy ;  and  to  make  no  return  of  premium  for  want 
of  intereft  being  on  bullion  or  goods.  The  infured  had  aa 
intereft  in  bullion  on  board  the  Hanover  packet^  being  one  of 
the  king's  packets  between  Lijbon  and  Fa/mou/b ;  and  it  wai 
totally  loft  within  the  time  mentioned  in  the  policyt 

Vide  afltffy  This  cafe  has  already  been  quoted  for  another  purpofe :  bot  , 

^  '  ^*  on  this  point}  the  court  held,  that  this  was  a  policy  of  a  pe- 
culiar fort;  and  was  an  exception  out  of  the  flatute  of 
19  Geo.  2.  c.  37.  It  is  a  mixed  policy;  partly  a  wager- 
policy,  partly  an  open  one :  and  it  is  a  valued  policy,  and 
fairly  fo,  without  fraud  or  mifreprerentation.  Therefore  tbe 
lofs  having  happened,  the  infured  is  entitled  as  for  a  total  iok 

It  has  alfo  been  foleranly  fettled,  that  upon  a  joint  c^tun 
by  the  army  and  navy,  the  officers  and  crews  of  the  (hips,  b^ 
fore  condemnation,  have  an  infurable  intereft,  by  vinoe  of 
the  prize  a£l,  which  ufualiy  pafles  at  the  commencement  of 
a  wart 

Le  Cras  v.  This  was  fo  held  in  an  a6lion  upon  a  policy  of  infurance  oa 

fcH*"*!  Gco^i.  ^^^  '^^P  ^'*  ^^^'"i^»  *^  ^^  fr^"*  ^'"^^  ^^  London ;  upcffl 

Flint  V.  Le  Mc-       W  '"  *  *'*7  ^^  ^*^*  where  the  intereft  wk»  declared  by  the  poliqr  toU"« 

furier.  Sittings  tie  cummtjk»t  of  the  plaintiff  aiunjignee  of  tie  CMrgt^  ralited  at  1500//'    ttxd  . 

after  Hilaxj  Kevyon  ezprtfled  a  very  firong  opinion,  that  this  was  a  good  infurable  intertl: 

GuIldhJi?  '  *  but  the  matter  being  comprouufcdi  it  did  act  come  to  aoj  dtctfion. 

wKch 
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which  a  cafe  wai  rcferved  for  the  opinion  of  the  court.  The  C 
h6t$  of  the  cafe  were  tbefe :  Captain  Luttrelly  commanding 
£ve  of  his  majefty's  (hips,  and  Captain  Dalrympk^  command-  ' 
ing  a  party  of  the  land  forces,  captured  two  Spanijb  rcgifter 
fliips,  lying  under  the  proteflion  of  Fort  Omoa :  that  the  (hip 
StiDomittgo  (on  which  the  infurance  was  made)  was  one  of 
the  prizes,  and  was  coming  home  laden  with  the  property 
then  captured ;  upon  which  fliip  the  defendant  underwrote 
500/. :  and  that  the  (hip  was  loft  by  perils  of  the  fea.  The 
queflion  was,  whether,  by  virtue  of  the  prize  a£l  of  the 
19GW.  3.  f.  67.  the  officers  and  crew  of  the  fhips  under 
captain  Luttrell  h^rd  fuch  an  infurable  intereft  in  the  St*  Do* 
mngo^  as  to  entitle  them  to  recover  ? 

Lord  Mansfield. — "  There  are  two  quellions  in  this  caufc : 
ifi,  Whether  the  fea  officers  had  an  infurable  intereft  ?  This 
m\\  depend  on  the  prize  a6l  and  proclamation,  adiy.  Whether 
poffeflion  would  entitle  them  to  infure,  upon  the  bare  contin* 
gcncy  of  a  future  grant  from  the  crown  ?  As  to  the  firft,  con- 
fider  the  a3  of  parliament,  which  gives  to  all  the  people  on 
board,  that  is,  to  the  (lag  officers,  commanders,  and  other 
officers ;  to  the  Teamen,  marines,  and  foldiers  on  board  every 
Ihip  and  vefTel  of  war,  the  fole  intereft  and  property  of  and  ia      r  27Q  1 
all  and  every  (hip  and  vefTel,  goods,  and  merchandizes,  which 
they  (hall  take  during  the  war,  after  condemnation.    Does  the 
aS  (ay,  that  the  feamen  only  (hall  take  ?   doe$  it  leave  a  joint 
capture  by  the  army  and  navy  undefined  f    Certainly  not. 
SuppoTe,  for  inftance,  a  cafe  which  I  remember  to  have  hap* 
pened :  a  Dutch  and  Englijh  fleet  combined  captured  fome  (hips  ; 
the  Englijh  Tailors  could  not  take  folely ;  nor  could  the  a£l  mean 
that  they  fhould  have  nothing.     In  the  cafe  in  queftion,  fup- 
po(e  captain  Dalrympk  had  given  no  affifiance,  is  there  any 
doobt  that  captain  Luttrell  would  have  taken  the  whole  ?  The 
only  difference  is,  that  now  he  has  not  the  merit  of  a  fole 
capture.     The  word  ^^Joldiers**  in  the  proclamation,  means 
bidiers  on  board  the  (hip.     Thus  it  fiands  on  the  ad  and  pro« 
clamation.    But  fuppofing  that  doubtful,  as  far  backas  queen 
Anne*t  time  down  to  the  prefent,  wherever  a  capture  has  beea 
nadeby  a  king's  (hip"  or  a  prrvateerj  the  crown  has  always  ' 

given 
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c  H  A  ?.  given  a  grant  of  it  after  condemnation.  There  is  no  inftmcc 
to  the  contrary.  Have  not  ifhen  the  infured  fuch  an  intereftia 
ihe  (hip  coming  home)  as  to  entitle  them  to  an  indemnity? 
*Suppofe  a  roan  is  made  agent  of  prizes ;  he  has  not  the  poflef- 
fion  of  the  property,  and  yet  he  has  fuch  an  inteieft  in  mj 
(hip  coming  home,  that  he  may  Infure.  Here  the  infored 
have  the  pofleifion,  and  a  certain  expedation  of  receiving 
the  property  captured  for  their  own  emolument  from  the 
crown."  j 

Judgment  for  the  plaintiff. 

Boeiiin  V.  Bell,        So  in  a  more  modem  cafe  it  has  been  held  that  the  captors  of 
154!^      ^^       fl^ips  feized  by  them  as  prize  have  an  infurable  intereft  ia 

thero»  in  the  voyage  home  for  the  purpofe  of  bringing  them 
to  adjudication  in  the  Admiralty ;  fo  that  although  the  court 
of  Admiralty  (hould  ultimately  adjudge  them  to  be  no  prize, 
and  award  rcAitution  to  the  original  owners,  the  captors  are 
not  entitled  to  a  return  of  premium.  The  point  came  be* 
fore  the  court  upon  a  cafe  referved  at  the  trial. 

Lord  KenyoNy  after  argument,  obferved,  **  that  if  it  were  a 
legal  capture,  the  captors  were  entitled  ;  if  the  capture  were 
improperly  made,  they  were  liable  to  be  called  to  account  in 
the  court  of  Admiralty,  where  they  might  be  amerced  io 
damages  and  cods.  They  had  therefore  a  right  to  infure 
themfelves  agalnft  the  declfion,  that  might  have  loaded  them 
with  damages  and  cofts.  On  this  fliort  ground  I  am  of  opi« 
nion  that  the  affured  had  ail  infurable  interefi,  that  the  rift 
was  begun,  and  that  there  can  be  no  return  of  premium." 

Mr.  Juftice  Grg^.— "  The  whole  difficulty  has  arileif  from 
confounding  an  abfolute  indefeafible  intereft  with  an  in* 
furable  interefi.  It  is  not  pretended  that  the  aflured  had 
the  abfolute  property  in  the  fubje£l  of  infurance  ;  neither 
need  they  have  fuch  property  to  make  the  policy  legal ;  it 
is  fufficient,  if  they  had  an  infurable  intereft ;  and  accord- 
ing to  what  was  faid  by  Lord  Mansfeld  in  Le  Cras  v.  Hugha 
they  certainly  had  an  infurable  intereft.     If  they  had  fuc- 

ceeded 
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.ceded  in  the  court  of  Admiralty,  it  will  be  admitted  that  C   H    A   f . 
they  bad  an  infurable  intereft  ;  and  in  tafe  of  their  not  fuc« 
cceding  there,  there  were  events  in  which  they  might   be 
made  anfwerable,  and  againft  which  it  was  competent  to  them 
to  infure." 

Mr.  Juftice  Lawrence.-^**  The  cafe  turns  on  this  fljort 
'qucflion,  whether  or  not  the  aflured  had  an  intereft  which 
they  might  infure  ?  Did  they  mean  to  game  ?  or  was  there 
not  a  lofs  againft  which  they  might  indemnify  themfelves  by  / 
a  policy  i  I  do  not  mean  a  certain  but  a  poflible  lofs.  Now 
it  has  been  (hewn  that  this  was  a  cafe  in  which  the  Admiralty 
might  have  decreed  cofts  and  damages,  and  that  is  fufficient. 
It  might  be  a{ked  in  the  language  of  Lord  Mansfield  in  Le 
Cras  V.  Hughes^  had  not  the  infurcd  fuch  an  intereft  in  the 
ihip  coming  home,  as  to  entitle  them  to  an  indemnity  ?  I 
think  they  had,  and  therefore  the  plaintiffs  are  not  entitled  to 
a  return  of  premium."  ^ 

So  alfo,  the  Commiflioners  appointed  by  the  aft  of  the  Craufurd  ▼. 
35  Geo.  3.  c.  80.  for  the  purpofc  of  taking  care  and  difpofing  R^p.  ,3.  see 

oi Dutch  fhips  and  effcfls  detained  in  or  brought  into  the  ports  »n'<^>  P-  *f^-  ^^ 
.  !_••«*  another  poiat. 

of  this  kingdom,  and  who  by  their  commmion  are  to  manage,  - 
fell,  and  difpofe  of  the  fame  to  the  beft  advantage,  according 
to  the  inftru6lion5  they  fliould  from  time  to  time  receive  from 
bismajefty  and  the  privy  council,'  have  an  tnfurabk  interejl  in 
Luicb  (hips  and  efFe6ls  feized  at  fea  by  his  majefty's  ihips  of 
war,  that  they  might  be  hrought  into  the  ports  of  this  king- 
dom ;  they  may  infure  in  their  own  name,  and  a  count  in  a 
declaration  on  fuch  a  policy,  ftating  the  nature  of  their 
truft,  and  averring  that  they  as  fuch  commijfioners  were  /«//- 
rejlcd  in  the  faid  (hips  a;id  goods,  and  that  the  faid  infurance 
•  was  made  to  and  for  their  ufe,  benefit,  and  account,  as  fuch 
commiflioners,  was,  upon  demurrer,  holden  to  be  good,  the 
court  confidcring  them  in  the  light  of  truftees,  confignees, 
or  agents,  in  cither  of  which  charaftcrs  it  was  conceived 
they  bad  an  infurable  intereft. 

In  a  late  cafe  in  the  court  of  Common  Pleas,  where  a  Hill  and  anotfier 
houfe  in  Spain^  who  were  indebted  to  the  plaintifli,  had  con-  \i^'^^* 

figned  ^^^^*  VS* 
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^   H   A   P.  figned  goods  to  Mefib.  Duiais^  and  indorled  the  bill  of  lading 
to  tbexDf  with  a  letter  annexed,  direding  them  to  bold  tfBt  of 


the  faid  cargo  for  the  ufe  of  the  plaiotiffs,  who  tipon.gettiif 
(bch  intelligence  made  the  infurance  in  qtieftion,  ahhon^ 
they  had  given  no  orders  for  the  goods,  the  couit  bdd  that 
the  plaintiffs,  being  creditors  of  the  hou(e  in  Spam^  raifed  a 
Set  Anacrfon  v.  good  confideration  for  the  aflignment  ;  and  that  therefore 
Sdi«»  poft  432-    ^^^^^Q  ^Q^l  J 1,^  „Q  JQ^h(  ^i^  (j^Q  plaintiffs  had  a  good  infttiaUf 

intereft. 

WoUc  aad  ^o  alfo  in  the  fame  court,  it  was  held  that  where  a  nsA 

^^^^1^         had  configned  a  cargo  to  the  Cudbear  Company  in  JUnAii 
I  Bo£,  aod  Pull,  and  drawn  bills  for  the  amount,  but  tranfmitted  the  bills  of 

lading  through  the  plaintiffs,  his  general  agents,  to  be  fcnt  to 
the  Cudbear  Company  that  they  might  infure,  and  he  it  die 
fame  time  drew  on  plaintiffs  for  300  /«  which  was  accepted 
and  paid :  but  the  Cudbear  Company  jr^fufed  to  accept  the  bills 
drawn  on  them,  or  take  to  the  cargo,  or  to  infure,  upon  which 
the  plaintifis  made  infurance  in  their  own  name,  and  informed 
the  confignor,  who  approved  thereof;  the  plaintiffs  were  to  bt 
confidered  as  confignees  of  the  whole,. and  had  a  ri^t  in 
that  charaQer  to  infure  for  the  benefit  of  their  confignor ;  and 
that  they  had  a  clear  infurable  intereil  in  themfelvcs  to  tht 
amount  of  300/. 

But  fiill  in  the  conftrudion  of  the  a£l  it  has  always  been 
bolden,  that  all  infurances  made  by  perfons  having  no  intereA 
in  the  event,  about  which  they  infure,  or  without  reference 
to  any  property  on  board,  are  merely  wagers,  deftrudive  oi  the 
true  ends  for  which  this  contra£^  was  introduced  into  the  mcr* 
cantile  world ;  and  therefore  are  to  be  confidered  as  abfolutdjf 
null  and  void. 

ftentT.Bird,  Upon  a  motioD  for  a  new  trial.  Lord  Mansfield^  who  had 

^'^'  ^  ^*        tried  the  caufe,  made  the  following  report :  This  was  an  adiop 

brought  by  the  plaintiff,  who  was  a  furgeon  on  board  an  E^ 
Indiaman^  againft  the  defendant,  a  paffenger  in  the  faroe^tff^ 
to  recover  a  fum  of  1000/.  upon  a  fpecial  agreement,  bearing 
date  the  18th  of  July  1774;  by  which,  after  reciting,  thai 
^  whereas  the  plaintiff  had  agreed  to  pay  to  the  defendant  the 

fuo 
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^  fiim  of  26  /.  fferling  at  the  next  port  the  (hip  (hould  arrive  at,  C   H    A   1». 

**  it  was  witnefled  that  he  the  defendant,  in  confideration 

*^  theieof,  did  undertake  that  the  faid  (hip  (hould  fave  her  paf- 

^  fage  to  China  that  feafon  :  and  in  cafe  (he  did  not,  that  then 

*'  he  would  pay  to  the  plaintiff  the  futn  of  1 000  /.  at  the  end  of 

^  one  month  after  the  arrival  of  the  faid  (hip  in  the  river 

^  Thames***     At  the  trial  it  appeared,  that  the  plaintiff  dul/ 

faid  the  amount  of  the  20  /.  to  the  defendant  at  the  next  port, 

in  pagodas :  that  the  veflel  being  delayed  below  the  Cape  and 

Madras  in  confequence  of  a  mifcalculation  of  five  days  in  the 

Reckoning,  and  the  monfoons  fettilig  in  earlier  than  ufiial,  (he 

loft  her  paffage.     That  the  plaintiff  h^d  form  goods  on  board, 

which  were  liable  to  fuffer  by  the'  lofs  of  the  feafon-;  and  that 

li^hilft  it  was  ftill  doubt  Ful  whether  the  (hip  would  or  would  not 

fave  her  paffage,  the  captain  had  applied  to  each  of  the  parties, 

to  perfuade  them  to  refcind  the  agreement ;  reprefenting  that 

the  fam  to  be  paid  in  either  event  would  be  more  than  the  lofcc 

cdald  afford.    That  the  plaintiff  was  willing  to  have  cancelled 

the  agreement ;  but  the  defendant  pofitively  refufed.     The 

}ary  found  a  verdid  for  the  plaintiff,  damages  980  /.  but  I  gave 

the  defendant  leave  to  move  for  a  new  trial  upon  the  queftion, 

whether  this  were  not  an  agreement  within  the  ftatute  19  Geo,  a*. 

r.  37;  and  therefore  void. 

After  this  cafe  had  been  fully  argued  at  the  bar. 

Lord  Mansfield  {aii  :  **  A  policy  of  infurance  is,  in  the  na-» 
tiifcof  it^  a  contra6l  of  indemnity,  and  of  great  benefit  to  trade. 
But  the  ufe  of  it  was  perverted  by  its  being  turned  into  a  wager* 
To  remedy  thi^evil,  the  fiatute  of  the  19  Geo*  2.  r.  37.  was 
Bade  ;  which,  after  enumerating  in  the  preamble  the  various 
frauds  and  pernicious  practices  introduced  by  the  perverfion  o£ 
this  fpecies  of  contrail ;  and  amongfl  others,  that  of  gaming  or 
wagering  under  pretence  of  infuring  veffels,  ^c.  proceeds, 
tuider  general  words,  to  prohibit  ail  contrads  of  inforance  by 
Way  oi  gaming  or  wagering.  Here,  the  plaintiff  gives  fo  much 
to  the  defendant  in  confideration  that  the  (hip  (hould  fave  her 
fafiageto  China -^  and  if  nor,  then,  upon  her  returning  fafe  to 
Mnghndf  he  is  to  receive  1000/.  If  ihe  firft  of  thefe  events 
loppened,  the  defendant  won ;  but  he  could  not  lofe,  unleft 

c  c  both 
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C  H  A  P.  both  happened.  Is  not  this  gaining  ?  Is  not  this  wsgering? 
If  this  were  allowed,  all  wagering  policies  would  be  turned 
into  this  form,  and  the  afl  would  be  entirely  defeated.  If  there 
is  no  intereft  in  the  cafe,  it  is  gaming  and  ^ragering.  Theie'> 
fore  there  mull  bo  a  new  trial." 

From  this  cafe  we  fiad,  that  the  principle  fla(«d  by  Lord 
Mamfieldm Lewis  v.  Rucker  is  confirmed:  namely,  that  wbeie 
9  man  iofures  2000/.  and  it  turns  out  in  proof  that  he  has  an 
intereft  to  the  value  of  a  cable  only,  fuch  an  intereft  will  ne- 
ver be  allowed  to  operate  fo  as  to  evade  the  fiatute.  For  la 
this  cafe,  it  appeared  in  evidence,  that  the  plaintiff  hzAJ'^ae 
^^ods  on  board  \  but  that  was  held  not  to  be  an  intereft  fuffici* 
ent  to  juflify  an  infurance  fo  evidently  contrary  to  the  ad  of 
parliament* 

Indeed  wherever  the  court  can  fee  upon  the  face  of  the  jX)* 
licy,  that  it  is  merely  a  contrafl  of  gaming,  where  tndemnit}' 
rs  not  the  objcfl  in  view,  they  are  bound  to  declare  fuch  policy 
void* 

Lowryand  ano-       The  plaintitfs  had  lent  to  Lawfuny  captain  of  the  Lord Hsl- 
I)uu5.  46i.  *"'   land  Ecljl  Indiaman^  24pOOc/.  for  which  he  had  given  thetna 

common  bond,  in  the  penal  fum  of  52,000/.  While  he  was 
with  his  fhip  at  Ckinoy  the  plaintiffs  got  a  policy  of  infurar.cc 
underwritten  by  the  defendant  and  others,  which  was  in  the  fol- 
lowing terms :  ^^  at  and  from  Chiria  to  London^  beginning  the 
«'  adventure  upon  the  goods  from  the  loading' thereof  on boud 
**  the  faid  fliip  at  CantoH^  in  China^  &c.  and  up^m  the  frndfif 
•*  from  and  immediately  following  her  arrival  aC  Caniw  in 
**  China^  valued  at  26,000/.  being  the  amount  of  captain  Ptf- 
^  **  trick  Lav^JorC^  common  bond,  payable  to  the  parties,  as  flull 
«<  be  defcribed  at  the  back  of  this  policy ;  and  it  bears  date  the 
«  16th  day  oi  December  1775;  and  in  cafe  oFIofs,  no  der 
"  proof  of  intcrejl  to  be  required  than  the  exhibition  of  the  fpd 
•*  bond:  warranted  free  from  average,  and  without  benefit  of 
**  falvage  to  the  infurer." 

At  the  head  of  the  fabfcription  was  written,  •*  Ofi  ahniM 
above  exprejpd,**     Captain  Lazvfon  f^led  from  CkinOf  aad.af* 
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fiveJ  fafe  with  his  privilege  (as  it  is  called)  or  adventure,  in  C  H  A  P. 
London^  on  the  ift  oijuly  1777,  none  of  the  events  infured 
againft  having  happened.  The  receipt  of  ihe  premium  viras 
acknowledged  on  the  back  of  the  policy.  This  cafe  came  be- 
fore the  court  updn  an  a£tion  for  a  return  of  premium,  on  the 
ground  that,  the  policy  being  without  intereft^  the  contrad  was 
void.  This  cafe,  as  far  as  it  relates  to  the  qucft'ion  of  return  of 
premium,  will  be  confidered  in  a  future  chapter ;  but  in  the 
courfe  of  the  dircu(Iion»  it  became  neceflary  to  determine,  wh^*- 
ther  the  policy,  jufi  recited,  was  good  within  the  flatiite.  At  the 
trial  which  came  on  at  the  fittings  after  Trinity  term,  17^0^ 
the  Chief  Juflice  was  of  opinion,  that  this  was  a  gaming  policy 
prohibited  by  the  flatute  of  19  Gbo.  2.  c.  37*  anda  verdid  was 
given  for  the  defendant;  His  lordfhip,  however,  having  ex- 
preOed  a  doubt  upon  the  propriety  of  his  opinion  on  other  points 
h{  the  caufe,  a  motion  for  a  new  trial  was  afterwards  made^ 
and  all  the  queflions  came  to  be  debated  before  the  court : 
when  ihe  majority  of  the  judges  confirmed  Lord  Mansfield*  s  firft 
direflion  upon  all  the  points.  It  is  true  Mr.Juftice/f7//«  dif- 
fered from  his  brethren  upon  that  occafion  ;  the  learned  judge 
being  of  opinion^  upon  the  queftion  relating  to  our  prefent  en- 
quiry', (hat  this  was  not  a  gaming  policy  :  that  it  did  not  ap- 
pear to  him,  that  the  parties  had  any  idea  they  were  entering 
into  an  illegal  contra£l :  that  the  whole  was  difclofcd.  and  they 
thought  there  was  an  intereft ;  this  ,was  a  miftake ;  but  it  is  a 
new  point  of  law* 

The  three  other  judges  fupported  their  opinions  upon  the 
ioilowing  grounds*  / 

Lord  MansfielJ.-^*^  It  is  certainly  true>  in  many  inflances, 
that  Hrd  thoughts  are  bed.  I  am  now  very  much  inclined  to 
tny  firft  opinion.  There  are,two  forts  of  policies  of  infurance  { 
mercantile  and  gaming  policies.  The  firft  for^  are  contra£ls  of 
indemnity,  and  of  indemnity  only  ;.and  from  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed. 
The  fecond  fort  may  be  the  fame  in  form;  but  in  them  there  is  \ 
no  contrail  of  indemnity,  becaufe  there  is  no  intereft  upon 
which  a  lots  can  accrue.  They  are  pere  games  of  hazard^ 
Kke  the  cafl  of  a  die.     In  the  prefent  cafe,  the  nature  of  the 
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C  H  A  P.  infurance  is  known  fo  both  parties.  The  plaintifiEs  fay,  "  W^ 
^\  mean  to  game :  but  we  give  our  reafon  for  it ;  Captain 
**  Lawjon  owes  us  a  fum  of  money,  and  we  want  to  be  fecute 
'^  in  cafe  he  (hould  not  be  in  a  fituation  io  pay  us."  It  was 
a  hedge.  But  they  had  no  inrtereft  ;  for  if  the  Qiip  had  been 
lofl,  and  the  underwriters  had  paid,  flill  the  plaintiffs  voalj 
have  been  entitled  to  recover  the  amount  of  the  bond  froth 
Lawfon,  Tliis  then  is  a  gaming  policy  \  and  againft  an  afi  of 
parliament." 

Mr.  Juftice  AJhhurJl, — «  A  policy  of  infurance  oUght  tote 
a  mere  contract  of  indemnity,  and  nothing  more ;  but  here  tfie 
money  might  have  been  paid  twice,  which  fliews  decilivdf 
that  this  was  a  gaming  policy." 

Mr.Juftice  Bulkn — "  It  is  very  clear  to  me  that  the  plain- 
tiffs ought  not  to  recover.  There  was  no  fraud  on  the  part  of 
the  underwriters,  nor  any  miftake  in  matter  of  faft.  If  ihciljii' 
wasmiftaken,  the  fule  applies,  that  igfiorantia  juris  non  excufcU, 
This  was  a  mere  gaming  policy  without  intereft."  Agreeably 
to  this  opinioti,  the  rule  for  a  rieW  trial  was  difcharged. 

The  fecotid  feftioit  of  the  zGi  in  queftion,  which  alloi^s  of 
infurances  being  rtiade  on  private'  fhips  of  war,  int«reftor  no 
intereft,  feems  fufficiently  clear,  and  requires  no  explanation. 

The  third  fe£lion,by  which  infurances  upon  any  mercban- 

/       dizesor  effefts  from  any  ports  or  places  in  Europe  oi  Americs^ 

irt  the  poffcflion  of  the  crowns  of  Spain  or  Portugal  may  be 

efTeflcd  in  the  manner  pra£iifed  before  this  dJBt  was  pafletf} 

Wr.Tuftice         feems  to  be  obfcurely  worded.     The  learned   commentator 

aV0i.C0m.460.  upon  the  law  of  England  ohmvc^y  that  the  reafon  of  this  pro- 

vlfo  is  fufficiently  obvious.  Notwithftanding  this  authority, 
in  order  to  comprehend  the  meaning  of  the  l^egiflature,  we  mtxft 
.  obfcrve,  that  the  trade  from  Spain  and  Portugal^  to  their 
yefpeflivc  colonies  and  eftablifliments  in  South  America^  and  the 
returns  thereof,  can  only  be  carried  on  by  their  own  fubjcfis; 
and  all  other  pcrfons  are  prohibited  from  that  trade  by  pofi- 
tive  regulations  of  thefc  refpeflive  ftates.  The  confequcncc 
tf  fuch  a  prohibition  is,  that  all  the  goods  and  merchandizes 

whicfa 
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which  the  fubjeds  of  this  and  other  countries  export  from  Spain  CHAP, 

and  Portugal  mud  be  in  the  name5  of  Spamjb  fubjefls.     3o 

that  it  was  abfolutely  aecefTary  to  make  this  exception  (for  no 

other  proof  but  the  policy  itfelf  can  be  brought) ;  otherwife  all 

infurances  upon  that  branch  of  trade  muft  have  been  entirely 

Toid.    The  words,  however,  feem  to  allow  a  greater  latitude 

than  was  meant  by  the  legiflature  in  making  fuch  a  provifion,         • 

for  by  adverting  merely  to  the  words,  infurances  from  any 

ports  or  places  in  Europe  or  America^  belonging  to  Spain  and 

Portugal^  to  England  or  other  ports  of  Europe  may  be  made,  as 

if  this  aft  had  never  pafled.     Whereas  by  attending  to  the 

prohibition  of  trade  juft  mentioned  to  any  but  the  fubjefls  of 

Spain  and  Portugal^  as  the  commerce  betweeen  tbefe  colonies 

and  the  parent  countries  can  only  be  carried  on  by  fubje£ls,  it 

is  evident  that  the  legiflature  intended  rather  to  have  faid,  that 

infurances  on  goods  from  ports  belonging  to  Spain  and  Por^ 

tugai  in  Europe  to  any  ports  in  America  belonging  to  thoip 

courts ;    and   from  fuch  ports  in  America  to  fuch  ports  or 

places  in  Europe^  (hall  be  valid  and  efieflual  contra6)s,  than 

to  authorize  infurances  fcom  the  dominions  of  Spain  and  Por* 

tugal  in  Europe  or  America^  to  whatfoever  place  in  the  world 

the  ihip,  in  which  thefc  goods  are  to  be  carried,  may  happen 

to  be  deftined.     The  words,  however,  certainly  admit  of  that 

broad  conftfuftion ;  for  the  place  of  deftination  is  not  af* 

ccrtained. 

Upon  thU  feftion  of  the  a£l,  it  may  be  obferved^  that  the 
equitable  con&ru£lion  of  fuch  contra£lsof  infuranceasare  pro* 
te&d  by  it,  feeins  to  be,  that  they  may  be  made  without  inte- 
reft,  notwithflanding  the  cafe  of  Goddard  v.  Garretty  above 
cited :  fiQce  in  fuch  in/lances  it  is  impoflible  for  the  perfou  V.  ante,  p.  26a 
iiifured  to  bring  any  certain  proof  of  intereft  on  board. 

Hitherto  we  have  fpoken  merely  of  that  part  of  this  very 
fdluiary  a&,  which  requires,  that  every  perfou  making  fuch  a 
contrafl,  (hould  have  an  intereft  in  tliat,  which  is  the  objcft 
of  the  infurance.  Another  part  of  it  flill  claims  our  attention, 
t)iat  which  prohibits  re-afTurances.  What  a  re-affui-ance  is  ; 
in  what  cafes  it  is  prohibited  ;  and  when  ic  is  allowable,  wiU 
Jif?fia  the  fubjeft  of  the  following  chapter, 
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Of  Re-Affurance,  and  Double  Infurance. 


£.  ASS U  RANG  E,  as underftood by  the  lawof  £fl^ 
lanJj  may  be  faid  to  be  a  cQntra£l»  which  the  firft  infurei 
enters  ioto,  ia  order  to  relieve  himfejf  from  thofc  rilks  which 
be  has  incautiouQy  undertaken,  by  throwiog  them  upon  otbt^ 
pnderw riters,  who  are  called  re.  afTurers.  This  fpecies  of  con- 
trail has  obtained  a  place  in  mod  of  the  coinmerctal  fyfleips  of 
the  trading  powers  of  Europe  \  aqd  it  is  allowed  by  them  at 
this  day  to  be  politic  and  legal.  The  learned  Rocrm  has  de- 
cided exprefsly  in  favour  of  it ;  aqd  has  cited  many  refpe£Ub)c 
Itoccui  de  Af-  authorities  ia  fupport  of  his  opinion.  **  Aflipcurator,  poft 
fccur.  Not.  12.    a  faQ^ni  alfecurationeniy  poteft  fe  afTecurari  faceic  ab  alio 

*<  aflecciratore,  et  ifle  fecundus  affecurator  tenetur  pro  aflecu- 

'  <*  ratipne  fa£ia  a  primo,  et  ad  folvendum  omne  totuni,  qood 

<f  primus  alTecurator  (blverit,  et  ifta  fecunda  aflecuratio  vakt.'^ 

|.e  Guidon,        S/  ^hc  ancient  law  of  France  fuch  aflurances  wcr<  reckoneJ 

c.  2.  ait.  19.       valid,  and  perfectly  confiAent  with  equity  and  good  ccxifcience. 

The  author  of.  the  Guidon  obferves,  that  if  it  fo  happen  that 
the  infurers,  after  underwriting  the  policy,  repent  of  their  en- 
gagement, or  are  <^fraid  to  encounter  the  riik,  tbey  are  at 
liberty  to  re-infure  ;  but  ftill  they  cannot  prevent  the  infured 
from  making  bis  demand  upon  them  in  c^fe  of  lofs,  for  havings 
by  their  fignature,  promifed  indemnity,  (bey  cannoC,  by  anf 
proteflc^ions  to  the  contrary,  difchargc  themfelves  frpra  their 
retponAbilityy  without  the  conferit  of  thp  infured.  Le\vu  the 
Fourteenth,  when,  by  the  alTiiiaiure  pf  the  famous  Colbert^  ho 
promulgated  thqfe  ordinances,  which  wi]l  be  a  lafling  honoMS 
to  the  French  nation,  adopted  the  idea  that  prevailed  whenthQ 
Ord.  Lewis  14.    Guidon^was  written :   for  by  ^n  article  in  that  celebrated  codp 


tit.  Allur.  art. 
20. 


pf  Iaw$,  he  exprefsly  declared,  <^  that  it  Iliould  be  lawful  to 

,  f*  the  infu.rers  to  make  re-affurance  with  other  men  of  rhpfe 

a  Mag.  i9«.       ^*  effe61s,  which  they  had  themfelves  previoujly  infured."   It 

*33-  4»9?  ^  nq^  in  Franfc  alone  jhat  ^h^s  law  orp^ails  ;  fof  by  the  pofi^ 
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tive  and  expre^  regulations  and  ordinances  of  Kwingjberg^  C    H'   A    P. 
Hamiurghy  and  Biiiony  rc-afTurances  are  allowed  k>  be  ef- 
feficdy  and  confequencly  are  Uwful.contrafis. 

By  the  paflage  cited  from  the  Guidon  it  might  be  obferved, 
that  it  was  a  diftinguifhing  chara£ler  of  this  fpccies  of  qon- 
traQ,  that  notwithftanding  a  rc-infurance,  the  firft  contraft 
fubfifls  as  at  firft,  without  change  or  amendment.     The  re-  i  rmcrigon, 
infurer  is  whofly  uncounefltd  with  the  original  owner  of  the 
property  infured  ;  and  as  there  was  no  obligation  between  them 
originallv,  fo  none  is  raifed  by  the  fnbfequent  a<S  of  the  firft 
underwriter.     The  rifks  of  the  infurer  form  the  obje6l  of  the  ,P.>thicr,  tit. 
rc-infurance,  ^hich  is  a  new  independant  contrafl,  not  at  aW  No.'qV  ' 
concerning  the  infured  ;  who  confequemly  can  exercife  no 
power  or  authority  with  refpcCl  to  it. 

Agreeably  to  the  laws  of  thofc  countries  juft  referred  to,  and 
confifiently  with  the  opinions  of  thofe  refpeftablc  writers, 
wbofe  works  we  have  had  fnch  frequent  occafion  to  mention, 
the  law  oF  England  adopted  their  regulations,  and  permitted 
the  underwriters  upon  policies  to  infure  themfelves  againfl 
thofc  rifks  for  which  they  had  inadvertently  engaged  to  imiem- 
nify  the  infured ;  or  where  perhaps  rhcy  had  involved  them- 
felves to  a  greater  amount,  than  their  ability  would  enable 
them  to  diCcharge.  Although  fuch  a  contrafl  feems  pdrfetlly 
faired  reaforiable  in  itfelf,  and  might  be  produftive  of  very 
beneficial  confequences  to  ihofe  concerned  in  this  important 
branch  of  trade  ;  yet,  like  many  other  ufefBl  inflituiions,  it 
was  fo  much  abufed,  and  turned  to  purpofcs  fo  pernicious  to 
a  commercial  nation,  and  fo  deftin6live  of  thofe  very  benefits 
it  was  originally  intended  to  promote  and  encourage,  that  the 
IfgiQaiure  was  at  lift  obliged  to  interpofe,  and  by  a  pofitive 
law  fo  cut  off  all  opportunity  of  praMifing  thofe  Frauds  in  fu- 
ture, which  were  become  thus  glanng  and  enormous. 

Accordingly  by  the   fourth  feflionofthat  ftatute,  which  19GC0. 11, 
formed  the  fuhjrft  of  the  preceding  chapter,  it  was  cnafled,  ^'IT-^-^- 
•*'tl)at  it  fliould  not  be  lawful  to  make  RE-ASSURAN'CK,unlcfs 
**  tjae  afluxer  fliould  be  iufolvenr,  become  4  bankrupt,  or  die; 
'•  c  C4.  «*  ia 
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C    H.  A    p.   «  in  either  of  which  cafes,  fiich  affurer,  his  executors,  lad- 
XV. 

**  zninillrators,  or  afligns,  might  make  re-afliimiiec,'to  the 

<<  amonnt  before  by  him  afliired,  provided  it  (faould  be  es- 

•*  prefled  in  the  policy  to  be  a  re^aflurarKre/' 

From  this  a£}  it  is  apparent^  that  all  kixi4f  of  re:airura]icc 
are  not  prohibited;  but  wherever  fuch  a  contra^^  tends  to  the 
advancement  of  conmierce,  or  to  the  real  benefit  of  an  indi- 
vidual, in  fuch  a  cafe  it  (hall  be  pernaitted.  Thus  in  caie  of 
infolvency  or  bankruptcy,  it  is  advantageous  to  the  creditors 
in  general,  as  well  as  to  the  individualf  tha^  a  re-aflurance 
ihould  be  made:  for  by  thefe  me^ns  the  fund  of  the  bankrupt's 
eilate  is  not  diminiflied  in  cafe  of  lofs,  and  the  infured  has  a 
better  fecurity  for  the  payment  of  the  amount  of  bis  (damage, 
or  at  leall  a  proportion  of  it  (^).    If  the  infurer  die>  it  is  no 

i 

i 

(a)  Formerly,  if  an  underwriter  became  a  bankrupt  after  he  had  fubfcribcd  tbe 

policy,  and  before  a  lods  happened,  the  infured  was  not  entitled  to  a  divideadoat  of 

the  bankrupt's  eftate.  This  being  found  a  heavy  inconvenience,  and  a  difcMi^^ge* 

ment  to  trade,  parliament  was  obliged  to  interpofe,  and  to  alter  the  law  in  this  re- 

!•  Geo.  II*  fpc£l.    The  f^a(ute  recited,  <f  that  merchants  and  traders  frequently  lend  monsy 

1. 1^.  {.  2.  «  on  bottomry,  or  ac  rt/pondentiof  and  in  the  courfe  of  their  p^de,  freqiMOtly  caufs 

<<  their  (hips  orveiTels,  and  the  goods  and  merchandizes  loaded  thereon,  to  be  in- 
«  fured ;  and  that  where  comraifllons  of  bankruptcy  have  ifiucd  againft  che  obtigor 
'<  in  fuch  bottomry  or  refpwdentia  bond,  or  the  underwriter,  or  aifurer  in  fuch  in- 
**  furance,  before  the  lo(«  of  the  fliip  or  goods,  in  fuch  bond  or  policy  of  infuraoc« 
<<  mentioned,  had  happened,  it  had  been  made  a  queAion,  whether  the  oi>Ugcc  or 
*'  obligees  in  fuch  bond,  or  the  aflfured  in  fuch  policy  of  infurance,  (hoald  be  kt 
•*  in  to  prove  their  debts,  or  be  admitted  to  have  any  benefit  or  dividend  under 
'<  fuch  comm|irion,  which  migh(  be  a  difcouragement  to  trade.**  It  vas  ib^foR 
ena^ed,  "  that  the  obligee  in  any  bottomry,  or  rtfpondentia  bond,  a^d  tbf  a^p^ed 
'^  in  any  policy  of  infurance,  made  and  entered  into,  upon  a  good  and  valuable 
*<  confideration,  h^nafiiUf  fliould  be  admitted  to  claim;  and  after  the  lofs  or  coo- 
^\  tingency  Ihould  h;|ve  happened,  to  prove  his,  her,  or  their  debt  and  demandit 
<<  in  refpeA  of  fuch  bond  ur  policy  of  infurancei  in  like  roanneT  as  if  ^he  lofs  or 
<<  contingency  had  happjened  before  the  time  of  the  ilfuing  of  fuch  commilfipn  of 
'<  bankruptcy  againfV  fuch  obligor  or  infurer;  aud  (hould  he  entitled  unlo,  and 
*\  fliouId  have  and'  receiye,  a  proportionable  part,  (Kaoe,  and  dividend  of  fucbi 
<'  bankrupt's  eftate  in  proportion  to  the  other  creditors  of  fi^h  bankrupr,  io  liiic 
**  manner,  as  if  fuch  lofs  or  contingency  had  happened  before  fuch  comnufiiMi 
<<  iffued  :  and  that  all  and  every  perfon  and  perfons,  againfl  whom  any  commiffioa 
f<  of  bankruptcy  (hould  be  awarded,  (hould  be  difchargcd  of  and  from  the  debt  or 
M  debts,  owing  by  hipi,  her,  or  them»  on  every  tuch  bdnd  and  policy  of  infunmcc 
^<  as  aforefaid^  and  (hould  have  the  benefit  of  the  feveral  (iatutes  now  ia  forte 
f<  againft  bankrupts  in  like  manner,  to  all  intents  and  purpofes,  d^%  if  fuch  lofs  or 
*\  contingency  had  happened,  and  the  money  due  In  refped  thereof  had  becose 
i*  payable;  before  the  time  of  the  iiTuing  oij)t  the  v^'l^'^^^Q*'' 
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fefs  neceffiii^  and  bcBeficial  to  bis  fucceflbrs,  that  there  (hould  c   fi   i^   P. 

jbe  a  re-afluraoce,  than  it  was  in  the  former  cafe  of  a  ban^-  \^^J^ 

ivptcy :  becaufe  it  will  provide  aflets  to  fatisfy  the  infured  in 

cafe  a  lofs  Qiould  happen^  and  thns  fccyre  the  efiate  of  the 

dcceafed  for  the  benefit  of  his  heirs.     Indeed,  in  both  cafes^ 

tfie  intention  of  the  legifiature  feems  to  have  been,  to  provide 

arfund  for  the  payment  of  that  proportion,  which,  in  cafe  of 

an  infolvency,  the  infured  will  have  a  right  to  demand,  in 

connnon  vnth  the  other  creditors  ;^and  for  the  payment  of  the 

Wbofe,  without  prejudice  to  the  heir,  even  in  cafes  where 

the  anceftor,  at  the  time  pf  his  death^  was  in  folyei^t  cir^ 

cumflances. 

This  d£t  13  worded  in  fuch  exprefs  terms,  excluding  every 
ipecies  of  re-affurance,  except  in  the  three  inilances  of  death, 
bankruptcy,  or  infolvency,'  that  a  doubt,  as  it  fliould  feem, 
could  hardly  be  founded  upon  it.  But  as  it  was  held,  that  the  Videattte^c,  i^ 
firft  daufe  of  the  ftatute,  prohibiting  infurances,  inUreft  or  no 
ititereflj  did  not  extend  to  foreign  (hips ;  fo  it  wa^  argued,  that 
rie*airurances  made  here  on  thejbips  of  fonigmn  di4  not  fall 
within  the  zBt*  It  might  have  occurred,  howler,  that  the  iirft 
claufe  of  the  ftatute  is  qualified,  and  only  prohibits  fuch  infu- 
RDces  when  mad^  on  his  majtjly  s  fiupi^  or  the/hips  belonging  to 
hii  majefty*sjubje^s:  whereas  theclaufe  in  queflion  is  general 
and  without  reftri£lion ;  the  inference  from  which  is,  that  the 
legiflature  had  both  obje£ls  in  view,  and  meant  wholly  to  pro* 
l^ibit  the  onCf  but  qot  the  othert 

This  point  came  on  to  be  conGdered  by  the  court  of  King's  Andree  w 
Bench,  in  the  year  1787,  in  the  form  of  a  fpecial  cafe,  fiating,  ^  Term!  Rep. 
fhat  a  re  affurance  was  made  by  the  defendant  on  a  French  ^^^* 
l^ffiU  firft  infured  by  a  French  underwriter  at  MarJeilUs^  who 
was  living,  and  who,  at  th^  ti^e  of  fubfcribing  the  fecond  po- 
pcy,  was  foivent. 

The  court  (AJhhurJty  BuUer^  and  Gr^,  juflice^)  were  una- 
pitnoufiy  of  opinion,  that  this  policy  of  re-^afliirance  was  void : 
^d  that  every  re-affurance  in  this  country,  txthtihy  Briiijb 
fwbjcfts  or  foreigners,,  on  Britijh  or  foreign  (hips,  is  void  by 

the 
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e    »   A    p.  fhc  flatute ;  unlffs  the  firjl  affuur  hi  injohent^  b€C9m  m  kuAm 
ruft^  or  dU. 

ht  Guidon,  c.  2.      There  i(  another  fpecies  of  re-aflurance  allowed  by  the  Iaw« 

pf  Framt^  at  efiablifiied  by  an  ordinance  of  L^jou  the  Four« 
leentb,  which  was  alto  taken  from  that  ancient  and  excelient 
french  tieatife,  that  has  been  fo  frequently  mentioned.     By 

Ord.of  Lewis  14.  this  regulation,  it  is  declared  lawful  for  the  afliired  to  infure  the 

Iblvency  of  the  underwriter.  By  thefe  ni6ans,  the  perfion  in- 
fured  gets  rid  of  thole  fears,  which  he  may  have  conceived  con- 
cerning the  ability  of  the  infurers  to  pay,  and  he  gains  a  fecond 

%  M;ig,  190.        fecurity  to  anfwer  for  the  fufficiency  of  the  firft.    But  it  is  not 

^  to  France  alone  that  this  kind  of  contrail  is  reflrained  ;  for  by 

*  the  pofitive  laws  of  many  other  maritime  ftates,  (uch  re-afiu* 

jrances  are  valid  and  binding  contracts.     The  Engiijb  ftaiute, 
which  has  been  the  fubjeci  of  this  and  the  preceding  chapter^ 
,  takes  IK)  exprefs  notice  of  this  fort  of  infurance ;  becaufe,  in 

truth,  I  believe,  it  never  was  very  much  in  pradice  in  England^ 
but,  however,  it  ftems  clear,  that  (uch  a  circumftance,  zs  the 
folvency  of  the  underwriter,  is  not  an  infurable  intej-eft  ;  chat 
a  policy  opened  upon  fuch  an  event  would  be  treated  as  a  wager- 
policy  ;  and  would  confequently  fall  within  the  flatute  oW^orgf 
the  Second,  which  declares  all  policies  made  by  way  of  gaming 
or  wagering,  to  be  abfolutely  null  and  void  to  all  iiirents  aii4 
purpofes. 


DowMc  lufu-  Having  faid  thus  much  of  re-affurances,  I  fliall  proceed  to 

"^'-'^  confider  the  nature  of  a  double  infurance,  and  to  ftatc  the  few 

cafes  that  have  been  determined  upon  the  fubjeft.  I  treat  of  it 
in  this  place,  becaufe  thefe  two  kinds  of  infurance  have  been 
.  .  (bmetimes  confounded  together,and  fuppofed  tQ  mean  the  fame 
tiling:  whereas  no  two  ideas  can  be  more^iAinfl.  We  have 
l*Burr.496. '  already  feen  what  is  meant  by  a  re-a/Turance.  A  double  infu- 
rance is  where  the  fame  man  is  to  receive  two  fums  inAeadof 
one,  or  the  fame  fum  twice  over,  for  the  fame  lofs,  by  reafoo 
of  his  having  made  two  infurances  upon  the  iame  go€>ds  €>r  the 
fame  fiiip.  The  fird  diilin£lion  between  thefe  two  contrafis  is, 
th^.  a  re-aiTurance  is  a  contra^  made  by  the  &rfl  undcrwrireri 
bii  executois  or  aflfigns,  to  iecure  bitnrelf,  Of  hi^  dilate :  a 

double 
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jfeubleinruranceis  entered  ioto  by  the  infured.  Are*a(ruraBce>  C  H  a  P^ 
except  in  the  cafes  provided  for  by  the  (latute,  is  abfolutely  *  _^-^  l^^i 
void  \  a  double  infurance  is  oot  void ;  but  (lill  the  infured  fluU  '9  ^^o*  n. 

C.  ?7.  f.  /I. 

lecover  only  one  faiisfadion  for  bis  lofs.    This  requires  expla-  i  BUck/kcp. 

^ion*     Whe^e  a  man  has  made  a  double  infurance>  he  may  ^^  ' 

secover  his  lofs,  againft  which  of  the  underwriters,  he  pleafec, 

but  he  can  recover  for  no  more  than  the  amount  of  his  lofs* 

This  depends  upon  the  nature  of  an  infurance,  and  the  great  i  Biirr.  49^ 

principles  of  juftice  and  good  faith.    An  infuraoce  is  merely  a 

cootrafi  of  indemnity,  in  cafe  of  lols ;  it  follows  as  a  neceflary 

confequence  that  a  man  ihall  not  recover  more  than  he  has  loft, 

or  recover  fatisfadion  greater  than  the  injury  he  has  fuflained.  ' 

Thi%rule  was  wifely  eftabliflied,  in  order  toprevept  fraud,  left 

the  defire  of  gain  (bould  occafion  unfair  and  wilful  lefles.     It 

being  thus  fettled,  that  the  infured  ihall  recover  but  one  fatif- 

fadion,  and  that  in  cafe  of  a  double  infurance,  he  may  fix  upoa 

which  of  the  underwriters  he  will  for  the  payment  of  his  lofs, 

it  is  a  principle  of  natural  juflice  that  the  feveral  infurers  (hould 

all  of  them  contribute  in  their  feveral  proportions,  to  fatisfy 

that  lofs,  againft  which  they  have  all  infured, 

Thefe  principles  have  been  fully  declared  to  be  law  in  feveral 
pafes,  which  are  now  to  be  mentioned. 

In  the  year   1763,  it  was  ruled  by  Lord  MansfielJ^  Chief  I^«wby  v.  Read, 
Juftice,  and  agreed  to  be  thecourfe  of  pra£lice,  that  upon  a  inEafterVacat. 

double  infurance,  though  the  infured  is  not  entitled  to  two  '^^s- 
...  ^  »  *  Black.  Rep, 

fatisfadions  ;  yet,  upon  the  iirft  aflion  he  may  rcpover  the  4x6. 
>vhole  fum  infured,  and  may  leave  the  defendant  therein,  to 
fccovcr  a  rateable  fatisfaf^ion  from  the  other  infurers. 

Thus  alfo  it  was  determined  in  a  fubfequent  cafe  at  GuildhaiL  Rogen  v.  Davii, 
It  was  an  aflion  on  a  policy  of  infurance  on  a  (hip  from  New-  vll"f7GeS?ui* 
fwndhnd  to  Dominica^  and  from  thence  to  the  portof  difcharge  ^^^^  Lord 
iR  the  kf^eft  Indies.     It  was  a  valued  policy  on  the  fbip  and 
fteigHt ;  and  on  the  goods  as  intereft  (hould  appear^    The  (hip 
fwled  from  Si » John* s  the  I7tb  oi  Decemher  1775,  and  the 
plaiaviffdocJaredas  for  a  total  lofs.    The  defendant  underwrote 
for  2Q0  /.  and. has  f>aid. into  court  124  /.    This  fum  was  paid  on 
i^  'i^PS^tioj^  thut  the  uiidcrwriters  on  $1  former  policy  ihould 

bear 
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iC    H   A    p.  bear  a  (hare  of  the  lofs.    The  plaintiff  had  originally  infaicd  at 
Liverpool  on  a  voyage  from  Nevafoundland  to  Barbadoes  and  the 
Leeward  IJlands^  with  an  exception  of  American  captures :  bof 
the  plaintiff  afterwards,  for  the  purpofe  of  fecuring  himfelf 
againft  captures,  and  having  altered  the  courfe  of  his  voyage, 
made  the  prefent  infurance.    The  plaintiff  now  inGfted  he  was' 
r  282  1     entitled  to  receive  the  full  amount  of  his  infurance  againfi  the 
defendant,  and  not  to  any  part  from  the  Liverpool  ^^xAtrfrnxrx%y 
becaufe  the  voyage  now  infured  was  different  from  that  in  fared 
at  UvetpooL  There  was  however  a  verdid  for  the  plaintiff  For 
bis  full  demand,  with  liberty  for  the  defendant  to  bring  an  aflion 
agmnji  the  Liverpool  underwriters^  if  he  thought  fit, 

•  Davis  V.  GUdart,  Accordingly  in  the  Eafter  term  following,  an  adion  was 
Vac"i7Gco.lli,  brought  for  money  had  and  received  to  the  ufe  of  the  plaintiff, 
»t  Guildhall.       ^Yio  was  the  defendant  in  the  laft  caufc,  in  order  to  recover  a 

contribution  for  the  lofs  which  the  plaintiff  had  been  obliged  to 
pay.  It  was  agreed  by  both  parties  to  admit,  that  on  the 
London  policy  (which  was  the  fubjefl  of  the  former  aftion), 
2200/.  were  infured  :  that  on  the  two  Liverpool ^Xic\e%  1700./. 
were  infured :  that  the  merchant  was  interefled  to  the  anaognt 
of  500/.  on  ihefliip;  300/.  on  the  freight ;  and  1400/.  on  the 
cargo.  That  the  plaintiff  had  paid  200  /•  lofs,  and  47/.  for  the 
cods.  The  queflion  was,  >Yh9ther  the  defendant  was  liablp  to 
contribute  any  thing,  and  what.  The  whole  intereft  wai 
2200  /.  and  the  whole  infurance  was  3900  /.  Ic  was  iivCfied  by 
fhe  counfel  for  the  defendant,  that  the  infurance  in  London  wjn 
^n  illegal  re-affurance;  and  therefore  the  plaintiff  might  hafc 
made  a  good  defence  in  an  adion  brovight  againft  him :  and  if 
fo,  he  could  not  now  recover  over  againft  the  defendant. 

Lord  Mamfield. — ^  The  queftion  feems  to  be  whether  the 
«  infured  has  not  two  fecurities  for  the  lofs  that  has  happened.  If 

fo,  can  there  be  a  doubt  that  he  may  bring  hi^  a£lion  againil 
either  ?  It  is  like  the  cafe  of  two  fecurities  ;  where,  if  all  the 
money  be  recovered  againft  one  of  them,  he  may  recover  a  pro- 
portion from  the  other.  Then  this  would  bring  it  to  the  qoff* 
tion,  whether  the  fecond  infurance  is  void  as  a  rr  afjkrancr, 
T^\xx  ^  re-aOurance  is  a  contra^  made  by  the  infurer  10  fecuro 

bifflfelfi 
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fcimfelf ;  ami  this  is  onh  a  doubk  itifuranceJ*^  There  was  anothdl*   C    H    A   r. 

A  .        .  .  XV. 

gTOUod  taken  in  the  cauJe,  which  is  not  material  to  be  men-  t_^_^.^_^ 
lioned  here :  but  upon  this  direfiion,  the  plaintiff  had  a  verdi<^ 

Although  a  man^  by  making  a  double  infurance,'  fiiall  not 
be  allowed  to  recover  a  double  fatisfa£lion  for  the  fame  lofs  ; 
yet  various  perfons  mayinfure  various  intereds  im  ihe  fanie  i  Burr.  496. 
thing*  and  each  to  the  whole  value  (as  the  mailer  for  wages ; 
the  owner  for  freight ;  one  perfon  for  goods,  another  for  bot-  [  283  J 
tomry),  and  fuch  a  contract  does  not  fall  within  the  idea  of  a 
double  infurance.  There  is  a  full  cafe  upon  this  fubje^i,  and 
a  very  elaborate  argument  of  Lord  Mansfield^  in  delivering  the 
jtidgment  of  the  whole  court  of  King*s  Bench,  in  which  mod 
of  the  quefiions  relative  to  double  infur^nces  are  clearly  and 
deciGvely  fettled.  In  this  caufe  the  queftion  was,  whether  the.  Godioandothew 

.     .     -^  .  ^  .V.  The  Londo* 

pfaintifF  ought  to  recover  his  whole  lofs,  or  only  a  half;  it  aiTu.  Comp. 

being  objefted  that  there  was  a  double  infurance.     A  verdift  J  Biaciu  JRco. 

IVaa  found  for  the  whole,  fubjefl  to  the  opinion  of  the  court  io3- 
upon  Lord  Manspld\  report. 

Lord  Mansfiild^  in  delivering  the  opinion  of  the  court,  be- 
'gan,  by  dating  the  fads^  as  they  appeared  to  him  at  the  trial.     * 

.  Mr.  Meylohm  of  St,  Peterjburg  had  dealings  with  Mr. 
Amyand  and  Company  of  London^  who  often  fent  (hips  from 
London  to  Mr.  Meybohm  at  St.  Peterjburg.  Meybohm^  as  ap- 
peared by  the  evidence,  was  indebted,  on  the  balance  of  their 
accounts^  to  Amyand  and  Company.  Amyand  and  Company 
fent  a  fliip,  called  The  Gallawayj  Stephen  Barker  matter,  to 
Mr.  Meybohm^  at  St.  Peterjburg^  to  fetch  certain  goods.  A/9- 
hobm  fent  the  goods,  and  promifed  to  fend  the  bill  of  lading  by 
the  next  poft,  but  never  did.  Afterwards,  in  Auguft  1756, 
Amyand  and  Company  got  a  policy  of  infurance  from  private 
underwriters,  for  iiQoL  on  tlie  iliip,  tackle,  and  goods,  at  and 
from  London  to  St.  Peter/burgh^  and  at  Snd  from  thence  back 
again  to  L$ndon  :  which  policy  was  (igned  by  feveral  private 
underwriters,  quite  different  perfons  from  the  prefent  defen* 
d^nts;  and  of  this  {\\m  of  1 100/.  thus  underwritten,  500/.  was 
declared  to  be  on  ^  parts  of  the  fliip,  and  the  remaining  600  /. 
to  be  on  goods.  Between  the  26th  of  Augufl  and  the  a8th  of 

September 
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C  H  A  ?.  Si^temier  ij^Sj  (both  included),  Mr.  Jmyartd  brared  800 f; 
moTti  with  other  private  inrurers :  and  this  latter  infurance  \ni 
upon  goods  only :  and  was  only  at  and  from  St.PeterJburgXti 
London,  On  the  28th,  agthj  and  30th  of  O^ober  1756,  Mr. 
Amyand  infured  900  /.  more  with  other  private  infurers,  which 
laft  infurance  was  on  goods  only,  at  and  from  the  Sound  to 
London:'  So  that  the  whole  fum  infured  by  Amyand dini  Com* 
pany  was  2800  /.  of  which  the  fum  of  2300  /.  was  on  goods,  and 
the  remaining  500  /.  was  on  the  (hip.  Several  letters  being  given 
f  284  ]  i"  evidence,  it  appeared  that  Meybohm  wrote  from  Petersburg 
on  the  7th  of  September  1756  (the  date  of  his  firft  letter  on  this 
fubjeQ)  to  Amyand  ^nd  Company ;  and  mentioned  what  goods 
he  Qiould  fend  to  them,  referring  to  the  invoice  for  particulars) 
and  directed  them  to  get  infurance  thereon,  and  to  place  the 
goods  and  the  infurance  to  a  particular  account  which  he  named 
in  his  letter  ;  in  which  he  aifo  fpeciiied  fome  iron,  which  wai 
for  Mr.  Amyand*s  own  account*  This  letter  Mr.  Amyaai 
afterwards  received  (probably  about  the  27th  of  OStober)  and 
in  confequence  of  it  made  the  infurance  accordingly,  upon  the 
28th,  29th,  and  30th  of  the  fame  OSiobefy  as  before-mentioned. 
Meybohm^  having  (hipped  the  goods,  indorfed  the  bills  of  lading 
to  one  Mr.John  Tamefz  in  Mo/cow  (the  plaintifiT,  in  effefl,  in 
the  prefent  aftion)  who,  on  the  7th  of  O^^ber  1756,  wrote  to 
his  corrcfpondent  Mr.  Uhtheff  here  in  London  to  infur*  thcfc 
goods.  In  this  letter,  he  defires  Mr.  Uhthcff  to  infure  the 
whokj  that  he  {Tamefz)  might  be  fafc  in  all  events  \  for  he 
fufpeded  that  thefe  goods  were  iritended  to  be  configned  hj 
Meybohm  to  fomebody  elfe,  and  perhaps  might  be  infuted  by 
f(»me  other  perfons.  And  he  fays  they  were  transferred  to  )m\ 
in  con{ideration  of  his  being  in  advance  to  Meybebm  more  than 
their  amount.  This  letter  from  Mr.  Tamefz^  with  thefe  direc- 
tions to  infure^  was  received  by  lAv.Uhthaff^  on  the  15th  of 
November  1756.  Mr.  IJhthoff  accordingly  applied  to  the  de- 
fendants, the  London  Affurance  Company ;  and  difclofed  to 
them,  at  the  fame  time,  all  thefe  particulars  !  and  they,  upon 
the  i6th  oi  November  1756,  after  being  thus  apprifed,  thd 
there  mrght  be  another  infurancfy  made  the  infurance  now  in 
quellion,  for  2316/.  on  the  goods  at  arid  from  the  Sound  ^ 
London.    The  goods  were  loft  in  the  voyage.     Mr.  Uhthcff^ 

infuraocf 
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iflrurance  was  made  by  the  plainti(&  Gadifi,  GuyWy  and  Com*  C    if    A    F« 

pany,  who  are  infurance  brokets  :  and  they  declare  that  this 
infurance  was  made  by  order  of  Henry  IJhtheff  cfq.  This 
declaration  is  indorfed  upon  the  policy,  and  is  dated  the  i8th  of 
Nofvember  1756.  There  is  no  doubt  as  to  the  value  of  the 
goods,  or  as  to  the  lofs  of  them.  It  is  admitted  by  the  defon^ 
dants,  that  the  plaint ifis  ought  to  recover  half  the  lofs  front 
them :  but  they  fay  they  ought  to  pay  only  half^  not  the  whck 
of  the  lofs.  So  that  the  only  queftion  is,  whether  the  plaintifis 
are  entitled,  upon  the  circumftancesoftbis  cafe,  and  upon  the 
facts  I  have  been  ilating,  to  recover  the  wh^k  lofs  from  tho 
prefent  defendants ;  or  only  the  halfol  his  lofs  from  thtm^  and  [  265  ] 
the  remainder  from  the  underwriters  of  Mr .Amyand's  policy. 
The  verdi3  is  found  for  the  phiintifF,  for  the  wRoIe :  but  it  is 
agreed  to  be  fubjefl  to  the  opinion  of  this  court,  upon  th^ 
'  queftion  I  have  juft  mentioned. 

Firft,  to  conGder  It  as  between  the  infurer  and  infured.  As 
between  tbem,  and  upon  the'fodt  Of  commutative  jufiicemerclys 
there  is  no  colour  why  the  inrurers  Qiould  not  pay  the  infurad 
(he  whole ;  for  they  have  received  a  premium  for  the  whole  ri&. 
Before  the  introdudion  of  wagering  policies,  it  was  Upon  prin- 
ciples of  convenietKe  very  wifely  eilablifbod,  that  a  man  ifaould 
ftot  recover  more  than  he  had  loft.  Infurance  was  confidered 
fts  an  indemnity  only,  in  -cafe  of  a  lofs  ;  and  therefore  iht  iu«- 
furance  ought  not  to  exceed  the  lofs.  This  rule  was  calculated 
to  prevent  fraud ;  left  the  temptation  of  gain  fiiould  occaftoH 
unfair  and  wilful  loffrs.  If  the  infured  is  to  receive  but  one  fa« 
fisfadion,  natural  joflice  fays  that  the  feveral  infurers  (ball  ail 
of  them  contrihute  pro  rata^  to  fatisfy  that  lofs,  againft  which 
they  have  all  infured..  No  particular  cafes  are  to  be  found  on 
thi$  head :  or>  at  le«rft,  none  have  been  cited  by  the  counfel  oA 
either  fide.  Whei^  a  man  makes  a  double  infurance  of  the  famt 
thing,  in  fuch  a  manner  that  he  can  clearly  recover  againft  fis* 
teral  infurers  in  diftinfk  policies  a  double  fatisfadion,  the  Uw 
oertainly.fays  that  he  ought  not  to  recover  doobly  for  the  knm 
iofs,  kttt  be  content  with  one  (ingle  fatisfadion  for  it.  An4 
if  the  fame  man  really  and  for  his  own  proper  account  infures 
the  fame  goods  doubly^  though  both  tafurances  be  not  made  ia    > 

his 
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V.  his  own  name,  but  one  or  both  of  thera  in  the  name  of  anoito 
perfon,  yet  that  is  juA  the  fame  thing ;  for  the  fame  pcrioD  is 
to  have  the  benefit  of  both  policies.  And  if  the  whole  (houU 
be  recovered  from  one»  he  ought  to  ftand  in  the  place  of  tbe 
infured^  to  receive  contribution  from  the  other,  who  was 
equally  liable  to  pay  the  whole.  But  in  this  cafe  if  Tamefz 
Was  not  to  have  the  benefit  of  both  policies  in  all  events>  the6 
h  can  never  be  confidered  as  a  double  policy; 

It  has  been  faid,  that  the  indorfement  of  the  bills  qf  ladiog 
transferred  Mdybohm*s  intereft  in  all  policies,by  which  the  cargo 
affigned  was  infured ;  and  tlierefore  Tamefz  has  a  right  to  Mr. 
Amyand*s  policy  ;  and  that  Tamifzy  being  the  affigoee  of 
[  286  3  Meybohntj  is  the  cefluy  qui  truji  of  it;  and'  may  recover  the 
money  infured ;  and  even  that  he  may  bring  trover,  or  dctinuey 
for  the  very  policy  itfelf :  and  it  is  urged  from  hence,  that  he 
either  will,  or  may,  have  a  double  fatisfa£Uon  for  the  famelols. 

But  allowing  that  by  the  indorfement  of  the  bills  of  lading 
and  afligning  the  cargo  to  Ti?;?}^,  he  Hands  in  the  place  of 
Meybohm  in  refpe£l  of  his  infurances;  yet  hlr^AhiyanihuvBi 
intereft  of  his  own,  and  had  adually  infured  the  (hip  and  goo^ 
to  the  amount  of  1 900  /.  (upon  both  together)  prior  to  vof 
dire£lion9  or  intimation  received  from  Mr.  Meybohm^  to  infuit 
for  him.  Various  people  may  infure  various  intereflt  on  the 
fame  bottom :  (as  one  perfon  for  goods,  another  for  bottomiy} 
C^c.)  And  here,  Mr.  Amyand  had  an  intereft  of  his  owo,  dit 
tin£l  from  that  of  Mr.  Meybohm :  he  had  a  lien  upon  thefe  very 
goods  as  a  fa£lor  to  whom  a  balance  wa9  due.  And  he  had  tbe 
fole  intereft  in  the  fhip ;  which  was  a  part  of  th«  things  infured 
by  him.  It  is  far  from  appearing,  that  ^ven  bis  laft  infuranci 
(in  O^lober)  was  made  on  tbe  account  of  Meybohm^  or  asagpnt 
for  him.  So  far  from  it,  \At.  Amyand  infifts  upon  it  for  fail 
own  benefit  (as  he  cxprefsly  declared  at  the  trial),  and  abfolutdy 
lefufes  to  give  it  up,  or  to  fufFer  his  name  to  be  ufed  by  the 
plaifltiiF  j  though  he  was  a  witnefs  for  the  defendants,  and  ^ai 
produced  by  them,  and  inclined  to  fcrve  them.  So  that  |hl 
foundation  of  this  argument,  urged  by  the  defendant's  couoM 
fails  them ;  and  there  is,  in  reality,  nothing  to  fuppcot  it.  BoC 
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(NeD  foppofing  thai  Mr.  AmyanJ  had  made  his  infurancet  not 

upon  his  own  account,  but  as  agent  rr  faftor  for  Mr.  Meyhohm^ 

and  upon  the  account  of  Meyishm ;  yet  even  then  Tame/z  can 

never  come  againft  Jmyand's  underwriters,  or  come  at  JmyontTs 

policy  to  his  own  ufc.     For  Amyandy  the  faflor  of  Meybohm^ 

has  pofleffion  of  the  policy,  and  appear;  to  have  been  a  crcditpr 

olMeybohm  ppon  the  balance  of  accounts  between  them,  at  the 

time  when  he  made  the  tnfufance  :  and  I  take  it  to  be  now^ 

fettled  point,  *^  that  a  fa6lor  to  whom  a  balance  is  due,  has^  4 

**  lien  upon  all  gooijs  of  his  principal,  fa  long  as  they  remain  ki 

**  his  poffcffion.*'*     Kfuger  and  others  v. /jF/7f<?a:  and  others,  Ambl^r'tR^ 

was  a  cafe  in  Chancery  upon  this  poi^t.     It  qame  on  firft    ^  * 

idoTC  SirJ^hn  Sfrange^  then  Mailer  of  the  Rolls,  who  de- 

CTTti  an  account,  and  directed  allowances  to  be  made  for  whajt 

the  faSor  had  expended  on  aqcount  of  the  fliip  or  .cargo,  and 

^  rcfcrvcrf  all  further  di  regions  till  after  the  maftcr's  report.    It     f  ^^  J 

wme  on  again,  afterwards,  for  further  dlredions,  after  the 

matter's  report,  before  the  Lord  Chancellor,  who  was  attended 

by  four  eminent  merchants,  whom  he  interrogated  publickly. 

After  which  he  took  time  to  confider  of  it ;  and  on  the  firft  of 

FAtuary  1755,  decreedi  "  that  the  fadof  has  a  lien  on  goods 

^  configned  to  him;  not  Only  for  incident  charges,  but  as  ati 

^  item  of  mutual  account  for  the  general  balance  due  to  him  fo 

^  iotigas  be  retains  the  pofleflion.  Bt^t  if  he  part  with  the  pof- 

*  feffion  of  rhc  goods,  he  parts  with  his  lien^  becaufe  it  cannot 

^  then  be  retained  as  an  item  for  the  general  account,"  Thera 

Fas  another  cafe,  in  the  fam^je  court,  of  Gardiner  v.  Coleman^  a 

fcirmonths  after;  in  which  the  former  cafe,  determined  as  I  have 

BMntfoQed,  was  confidered  as  a  point  fet^ed  \  and  jthis  \zitex 

iCafe  of  Gardhfir  v.  Coleman  was  decreed  agreeably  to  it,     Sq 

^^VlxnAmyandy  even  confidered  as  fador  or  agent  to  Mey* 

/ftiff,  and  as  making  the  infurance  upon  J^eyhphnis  account^ 

iiyet  entitled  to  retain  the  policy ^  Meyhohni  bein^;  indebted  to 

^im  upon  tlie  balance  of  the  account  betweein  them^  and  be 

1^  a  lien  jupon  the  policy,  whilfi  it  continuej^'in  hjs  poflcflionf. 

Therefore,  even  in  this  view  of  the  cafe,  yii.T(miJ%  mujft  firi^ 

favi  paid  to  Antyand  Jthc  balance  of  his  [Amyand*s)  account, 

Mote  he  toiild  have  gotten  that  policy  putof  Amyand*^  hands ; 

^odcihire^mty,  Mr.  Tamefz  was  ver)'  far  from  being  entitled 

1^  ^  bfta^ fit  of  it  as  ji  f/fftjay  qui  hujiy  jibfoipttl^  «0d  entirely. 
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e^Ji  A  p.  But  if  the  que{lion,<<  whether  T^tm^coald  take  the  beoei^ 
of  Mr.  Amfimd\  policy,"  >vere  doubtful ;  yet  here,  Tamift  in- 
fured  the  goods  with  the  defendants,  expreisly  under  the  de- 
claration of  his  fufpicion,  that  there  might  have  been  a  fbrner 
confignation,  and  fonae  former  infurance  made  upon  the  goods 
by  Tome  other  perfon :  but  he  deGrod  to  infure  the  whole fcr  his 
own  fecurity  ;  and  to  this  the  defendants  agreed,  andtookthe 
,  whole  premium.  Mr.  Amyand . i^Sfted  upon  bis  right  to  the 
.  whole  benefit  of  his  own  policy,  when,  he  was^xii^ioed  as 2 
witnefs ;  and  is  now  litigating  it  in  Chancery.  It  wpald  nei- 
ther be  juft  nor  reafonable,  that  Tamefz  (hould  only  recover 
half  of  bis  lols  from  the  defendants,  and  be  turned  round^rthe 
other  half,  to  the  uncertain  event  of  a  long  and  expe&five  liti- 
gation. I  do  not  believe  there  ever  will  ojr  can  be  a  recoveiy 
(  288  1  by  Tamefz^  or  thofe  who  (hall  ftand  in  his  place,  ^ioftiiv- 
atuT^  underwriters.  However,  if  thofe  underwriters  are  liable 
to  contribute  at  all,  the  contribution  ought  to  be  among  the 
feveral  infurers  themfelves:  but  Tamefz^  the  iB&ued,bs 
a  right  to  recover  his  whole  lofs  from  the  defendants,  upon  the 
policy  now  in  queftion,  by  which  they  are  bound  to  pay  the 
whole.  For  though  here  be  two  infurances,  yet  it  is  not  a 
double  infurance  ;  to  call  it  fo  is  only  confounding  terms.  If 
Tamefz  could  recover  agaioft  both  fets  of  infurers,  ycthcccr- 
tainly  could  not  recover  againfi  the  underwriters  oi  Amfott 
policy,  without  fome  expence  ;  nor  without  aifo  firft  paying 
and  reimburfing  to  }At.  Amyand  th^  premium. he  paid,  ad 
alfo  his  chaiges.  This  is  by  no  means  w.ithin  the  ideaof  adoo- 
ble  infurance.  Two  perfons  may  infure  two  different  JQtpic&i 
each  to  the  whole  value ;  as  the  mafter,  for  wages ;  the  owneii 
for  freight,  iic.  But  a  double  infurance  4s  wh^e  thefaot 
man  is  to  receive  two  fums  inflead  of  one,  or.  the  bm  ^^ 
twice  over,  for  the  fame  lofs,  by  reafonof  his  haviagon^^ 
two  infurances  upon  the  fame  goods,  or  the  fame  flup#  ^* 
Tofiufz  is  entitled  to  receive  the  whole  from  the  de(eodaot% 
upon  their  policy  ;  whatever  liiaLI  become  of  Mr.  4^^' 
policy  :  and  they  will  have  a  right  in  cafe  lie  can  ckim  aof 
thing  under  Mr.  Amyand* %.jfoY\cy^  tp  fiand  so  his  placet  ^^^ 
contribution  to  be  paid  by, the  other  underwrites  to  theav 
But  Hill  they  are  certainly  obliged  to  pay  the  whole  to  bi0» 
Therefore  upon  thefe  grounds  and  principles,  in  every  ligb  !• 


1»Uch  the  cafe  can  be  put,  we  are  all  of  us  clearly  of  opinion'^  c   A  .  A   P. 
tbzt  the  verdtfl  is  right,  as  it  now  flands  for  the  whole ;  and 
thiX  tKtpoJlfa  tnui!  be  delivered  to  the  plaintiff: 

In  the  courfe  of  what  has  beeh  faid  aporr  double  in fu ranee;  .. 
no  notice  has  been  taken  of  the  laws  of  foreign  fi^tes  rerpe£)ing 
that  point:  the  reafon  of  this  filjence  is  the  great  contrariety  to 
fie  found  iii  their  laws  upori  the  lubjed  ;  it  being  almoil  impof- 
Cble  to  roentiotl  two  countries,  whofe  regufations,  as  to  this 
fnatter,  are  flmilar.     In  one  the  contract  is  a1)rolutely  voia,  Ord.  ofMIddick 
and  a  forfeiture  dnfues  :  iri  others,  if  the  firft  policy  amount  to  ordi'of  Fran/ 
(he  vafue  of  the  efifeas  laden,  the  other  infurcrs  fhall  withcfraw  »";2^st6c£h. 
their  infiirance,  retaining  one  ha!f/fr  cenl.  aha  in  fotae  other  267. 
countries,  the  double  in furance  is  merely  voi J,  without  any  iMag.  p.  411/ 
forfeiture  being  incurrecJ.    When  tfiere  is  fuch  a  diveruty  in 
the  ordinances  upon  the  fttbjed,  it  feemed  heedleis  to  enter  into      [  2^9  "} 
them,  efpecialiy  as  the  law  of  England  with  refpcA  to  double 
tnfurance  is  fo  clear,  and  fo  well  founded  in  reafon  and  natural 
jufiicc,  as  to  reqiiire  no  illuftration  or  corififmatioh  from  the 

• 

laws  of  any  other  iiouhtry  * 

Having,  in  this  and  the  five  preceding  chapters^  treated  of 
thofe  circumftances,  by  which  the  contraS  of  in  furance  is  ren* 
dered  void  from  its  commencement,  on  account  of  fome  radi«- 
cal  defed,  which  prevents  the  policy  from  ever  having  any 
operation  at  all :  and  having,  in  the  courfe  of  that  enquiry,' 
t>een  led  into  a  variety  of  difcufliohy  involving  in  it  a  very  mar« 
terial  part  of  the  law  of  infurance :  w^  (hall  proceed  to  (hew  in 
what  ^afes  the  policy,  although  not  void  at  initio^  is  rendered 
of  no  tfkQy  becaufe  the  infured  has  not  himfelf  fully  complied 
with  thofe  conditions,  which  he  has  either  exprtfdy  br  ttuilly 
'  from  the  nature  of  his  contra£^,  undertaketi  to  perform.  It  wa^  Vide  a&tf ^  p.  i* 
indeed'obferved  in  the  fiiflchapter  of  this  work,  that  although 
thepoficy  is  not  fubfcribed  by  the  infurcsd,yet  there  are  certain 
conditions  to  be  performed  on  his  part,  with  as  much  good 
foith  and  integrity  as  if  his  name  appeared  at  the  foot  of  the 
f>oltcy  :  otherwife  it  is  ai  dead  letter,  and  he  can  never  recovex 
an  indemnity  for  any  lofs,  which  he  may  happen  to  fuRain» 


*  ( 
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Of  Changing  the  Ship. 

^F  thore  cauFes,  which  will  operate  as  a  bar  to  the  infured'a 
recovering  upon  a  policy  of  infuraDce,  againft  the  under- 
writer,  the  firfi  to  be  mentioned  is  that  of  changing  the  (hip  ; 
or,  as  it  has  commonly  been  called,  changing  the  bottom* 
Vide  anfc,  c.  i.  This  will  require  but  very  little  difcufGon.  We  formerly  faid, 

that  except  in  fome  fpecial  cafes  of  infurances  upon/hip  orjbips^ 
It  was  eflentially  requifite  to  render  a  policy  of  infurance  efiec* 
tual,  that  the  name  of  the  (hip,  on  which  the  rifle  was  to  be 
runi  (hould  be  inferted.  That  being  done,  it  follows  as  an 
implied  condition  that  the  infured  (hould  neither  fubdituto 
another  (hip  for  that  mentioned  in  the  policy  before  the  voyage 
commences,  in  which  cafe  there  would  be  no  contra(S  at  all ; 
nor  during  the  courfe  of  the  voyage  remove  the  property  in- 
fured to  another  (hip,  without  the  confent  of  the  underwriter! 
or  without  being  impelled  by  a  cafe  of  unavoidable  neceflity. 
If  he  do,  the  implied  condition  is  broken,  and  he  cannot  reco- 
ver a  fatisfadion,  in  cafe  of  a  lofs,  from. the  infurer;  becaufe 
the  policy  was  upon  goods,  on  board  a  particular  (hip,  or  upon 
the  (hip  itfelf ;  and  it  becomes  a  material  confideration  in  a 
contraQ  of  infurance,  upon  what  velTel  the  ri(k  is  to  be  run  ; 
fince  the  one  may  be  much  (Ironger,  and  more  able  to  refill 
the  perils  of  the  Tea  ;  or  by  its  fwift  failings  much  better  abk 
to  efcape  from  the  purfuit  of  an  enemy^  than  the  other. 

Mai  tcx  Malyney  it  is  true,  in  his  Lex  Mercatorioy  appears  to  be  of  a 

Merc.  n8,         different  opinion;  for  he  fays,  ** It  fometimes  happens,  that 

♦*  upon  fome  fpecial  con(ideration,  this  claufe  forbidding  the 
"  transferring  of  goods  from  one  (liip  to  another  is  inferted  in 
**  policies  of  afTurance ;  becaufe  in  time  of  hoftility  or  war 
*'  between  princes,  it  might  be  unladen,  in  fuch  (hips  of  thofe 
**  contending  princes,  by  which  the  adventure  wou(d  be  en» 
"  creafed.  But  according  to  the  ufual  infurances  which  ara 
^  made  generally  without  an  exceptiont  the  aifurcr  is  liable 
5  ♦*  thcio 
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^  theicunto ;  for  it  is  underftood,  that  the  mailer  of  a  fliip»  C  HA   P. 

*<  without  fome  good  and  accidental  caufe,  would  not  put  the  -_j0~  J^ii_ir 

^  goods  from  one  (hip  to  another^  but  would  deliver  them» 

««  according  to  the  charter-party,  at  the  appointed  place.** 

The  reafon  given  by  Malyne^  in  fupport  of  his  pofition,  is  by 

no  means  fatitfafiory,  nor  is  it  well  founded  in  point  of  expe*- 

rience :  neithar  has  he  adduced  a  fingle  authority  to  corro* 

borate  the  opinion  advanced.     Indeed,  the  whole  cnnent  of    - 

authority  turns  the  other  way :  at  leaft,  at  far  as  I  have  beat 

able  to  trace  it. 

Molhy  has  faid,  that  if  goods  are  infured  in  fuch  a  lliip,  and  WoUoy,!.  t. 
afterwards  in  the  voyage  (he  becomes  leaky  and  crazy,  and  th^ 
fupercargo  and  mafter,  by  confent,  become  freighters  of  ano- 
ther veffel  for  the  fafe  delivery  of  the  goods ;  and  then  after 
fhe  is  loaded,  the  fecond  velTel  mifcarries,  the  aiTurers  are  dif- 
charged.  It  is  true,  the  fentence  proceeds  thus :  ♦•  If  thefe 
*«  words  be  inferred,  namely,  ihi  gotds  laden  to  bt  tranfported 
<*  and  delivered  ect fuch  place  by  the  faid Jhlpy  or  by  any  othtrjhip^ 
**  or  veffely  until  they  be  fafely  landed^  the  infurers  muft  anfwer 
^  the  misfortune/*  But  this  does  not  at  ail  aflFe6):  the  general 
rule  before  laid  down ;  for  it  only  goes  to  (hew  that,  which  is 
not  denied,  that  the  parties  may  take  a  cafe  out  of  the  general 
rule  of  law,  by  a  fpecial  agreement :  and  the  exception  proves 
tbe  troth  of  the  firil  prqpofition.  Betides,  in  fuch  a  cafe,  it 
ihould  feem  that  the  (hip,  in  which  fhe  goods  are  laden,  ought 
not  CO  be  changed,  but  upon  nece(&ty. 

This  opinion  is  corrfirmed  by  foreira  writers.     «  Merces  fi  Roccui^ 
^  eadem  navigatione  transftrantur  de  una  navi  m  aliam,  et  Not.  %%. 
<*  fi  noviflima  navis,  ubi  merces  transfufae  fuerunt,  deperdatur, 
^  tunc  eft  infpicienda  forma  a(Iecurationi5,in  qua  fi  fuit  di6lum, 
"  quod  affecurentur  mercer,  quafunt  in  tali  naviy  tunc  ajpcu'^ 
•«  rator  mn  temtur^  eo  quod  mcntionem  fecit  in  a(recuratione 
•«  de  tali  navi.     Et  ratio  eft,  quia  non  par  eft  ratio  a/Tecura*. 
■•  tionisi  quandf  merces  devehuntur  in  una  naviy  et  quando  in  Santer,  de  Aflfe* 
<*  altera \  imo  folct  id pnncipaiiterconfiderarr  inter  ipfosafle-  St"accagb2^ 
•«  caratares^  cum  una  navis  fi  magisfortis  quam  jJKff.**  Roccus  ^'  ^  '*' 
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c   H   A   Vi  is  corroborated  by  feveral  Jcamed  writers  upon  tkis  braach  of 
jjirifprudence* 

In  the  hyf  of  England^  there  n  only  one  cafe  to  be  met  widi 

\n  print  upon  the  fubje^l ;  and  that  is  not  exprefsly  in  point  to  ' 

the  prefcnt  enquiry^  although  it  feeras  to  decide  ir.    It  uras  a 

oafe  which  came  on  at  Gui/Mall  before  Lord  Chief  Jafticel/r* 

P^c^  ^-  BarrelJ,  Tbc  plaintiff  had  infiired  imercft  or  no  iatereft  on  anjflnpht 

*  •  ihould  coine  in  from  Virginia  to  Lfrndon^  beginning  the  advea^ 

ture  on  his  embarking  on  board  fuch  (hip ;  the  money  to  be 
paid  though  his  peffon  (hould  efcape,  or  the  (hip  be  retaken. 
He  embarked  on  the  Speedwell \  but  (he  ipringing  a  leak  at  fea» 
}ie  \vent  op  board  the  Frundfhif^  and  arrived  fafe  at  Linden : 
but  the  Speedwell  was  taken  after  he  left  her.  And  now,  in  an 
^6)  ion  againll  the  underwriter,  he  was  held  liable ;  for  the 
infurancje  is  on  the  (hip  the  plaintiff  fet  out  in  :  and  bad  that 
got  frtfe  home  and  (he  other  been  hjl^  the  plaintiff  could  not 
)iave  recovered  upon  the  ground  of  having  removed  his  per** 
foi>  into  that  Diip  in  the  njidiJlQ  of  the  VQypge. 

f  ropi  this  cf|fe  it  appear^ ,  that  although  no  (hip  was  named 
^n  fhe  policy,  yet  the  moment  the  (hip  was  afcertained  by  th^ 
embarkation  of  the  ipfured,  the  contra6l  was  at  ap  end,  pror 
yided  the  feconc]  I^ip  had  been  loft ;  for  fo  thq  words  in  Italich 
f^xprefsly  import.  A  fortiori^  therefore,  the  infured  could  not 
)^e  enti^Ipd  to  rpcqver^  upon  a  change  of  the  bottom,  when  the 
fiame  of  the  veffel  is  e^cpref^ly  mentioned  in  the  very  inftrur 
fnent  by  which  the  contract  is  effe£led.  And  although  the  in* 
fured,  nptwithftanding  the  change  of  bottom,  recovered  in  the 
p^fe  citejj  from  Strange  \  it  may  be  accounted  for  in  two  wayt, 
.  confiflcnt  with  the  dpSrine  adyan^red  in  this  chapter*.  In  the 
^rll  place,  it  was  2|  gaming  policy,  intereft  of  no  intereft ) 
^pd  t|ie  plaintiff  was  entitled  to  recover  the  moment  the  (hip 
yias  taken,  although  hq  might  perhaps  not  be  interefted  at 
^U  ;  or  perhaps  thp  effefl^  infufed  might  be  left  in  the  firft 
^ip,  although  (hq  plaintiff  rerooyed  his  perfoq  ;  in  which  ca<ii 
pven  at  this  day,  upon  a  fair  bona  fide  policy,  he  would  be  eo* 
f itied  to  recover  frori;  |he  undefwrit^fs  9  (atisf|Qio(^  fqr  tb« 
Ipfs  he  had  fuftained. 
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The  gsfieraldo^Hiie  relative  to  changing  the  bottom  of  the   C   H  A    ^ 
(hip  was  alluded  to  by  Lord  McmsfieU^  when  deliverii^  the 
opinion  of  the  court  in  the  cafe  of  Pelfy  againft  the  Royal  Ex- 
£hiuigi  Aflurance. company,  which  has  already  been  fully  re^ 
ported  in .  a  preceding  chapter.     "  One  objeAion/'  faid  his  VW«ant^c.f^ 
Lordfliip,  ^^  was  formed  by  comparing  this  cafe  to  that  of  ^51. 
^  changing  the  (hip  or  bottom*  on  hoard  of  which  goods  are 
**  in  Cured :  whkh  the  injured  have  no  right  to  do  («).     For 
<«  there  the  identical  ihip  is  eiTential ;  that  is  the  thing  in-   . 
^  fiued.^    QMt  that  cafe  is  not  like  the  prefeAt.** 

From  tlvift  paflage  it  is  evident,  that  Lord  Mansfield  intended. 
to  confirm  the  principle  advanced  in  this  chapter,  namely, 
that  when  an  infurance  is  made  on  a  fpecific  {hip,  and  the  in^ 
fured  not  being  impelled  by  any  neceflity,  without  the  confent 
of  the  underwriter,  changes  the  ihip  in  the  courfe  of  the- 
voyage,  he  has  not  kept  his  part  of  the  c«ntra£l,  and  cannot 
fecover  againft  the  underwriter. 

• 

(a}  This  IS  to  be  taken  as  a  rule,  fubjed  ^o  the  exception  of  inevitable  or 
urgent  neccfiity  :  for  it  hat  been  held,  that  th«  owners  of  goods  infured,  by  the 
a/£t  •(  ftofting  the  goods  from  one  ihip  to  anofher,*  do  not  preclude  theiafelves 
{rom  recovering  an  average  lofs  ariUng  from  the  captpre  of  the  fccond  ihip,  if 
they  a6k  from  ncceiTity^  and  for  the  benefit  of  all  concerned.  See  FUntam^ui; 
V,  $ia^Us^  1  Term  R.  61 1.  note  (a)  and  ante^  chap.  (. 
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CHAPTER  THE  SEVENTfeENtH. 

OfDcriation. 


t  ^  k  it.   T^VEVI ATION,  in  marine  mfaraoces,  it  onjerdood  to  meao 

^^  a  voluntary  departure, without  oeceffity  or  aoy  rea£Miabk 
caufe,  from  the  regular  and  ufual  courfeof  the  fpecifick  voyage 
ihfured.  Whenever  a  deviation  of  tbis  kind  takes  piace^  the 
voyage  is  determined ;  an  i  the  underwriters  are  dlfchBrge^  from 

H\^  h^i  ti  f .   any  reCponGbility .  It  is  neceflary,  as  we  have  feen,  to  iufert  id 

every  policy  of  infurance,  the  place  of  the  (hip^s  departure,  and 
alfo  of  her  deflination.  Hence  it  is  an  implied  condition  to  be 
performed  on  the  part  of  the  infured^  that  the  fhip  (hall  purfoe 
ihe  mod  dife£l  courfe^  of  which  the  nature  of  things  wiB  ad« 
tnit,  to  arrive  at  the  defiined  port ^  If  tins  be  not  done :  if 
ihere  be  no  fpecial  agreement  to  allow  the  (hip  to  go  to  cer- 
tain places  out  of  the  ufual  track ;  or  if  there  be  no  jufl  caulb 

ftocfcuij  J7<ft.52.  alfigned  for  fuch  a  deviation  ;  it  is  but  juA  and  reafooable,  that 

the  ii'iflerwriter  fliould  no  longer  be  bound  by  hift  contrad,  (bf 
infurer  having  failed  to  comply  with  the  terms  on  which  the 
policy  was  made*  For  if  the  voyage  be  changed  after  the  dc- 
j^arture  of  the  fhip,  it  becomes  a  different  voyage,  and  not 
that,  againft  which  the  infurer  has  undertaken  to  indemnify  • 

Odbgttltp.  s88.  (which  is  the  true  obje£lion  to  a  deviation)  the  rifk  may  be 

ten  times  greater,  which  probably  the  infurer  would  not  have 
run  at  all,  or  at  lead  would  not,  without  a  larger  premiuA. 
Nor  is  it  at  all  material,  whether  the  lofs  be  or  be  not  aii 
aSual  confequence  of  the  deviation ;  for  the  infurers  arc  in 
ho  cafe  anfwerable,  for  a  fubfequent  lofs,  in  whatever  place  it 
happen,  or  to  whatever  caufe  it  may  be  attributed.  Neither 
does  it  make  any  difference,  whether  the  infured  was,  or  was 
ii^ii  confenting  to  the  deviation^ 

Thefe  ptinciptes  have  been  eflablifhed  by  thany  (lecifions  in 
the  various  courts  oilVeJlmnflfr  Hall^  and  alfo  by  a  folemn  de* 
termination  in  the  Houfe  of  LordSi 
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Thepkixttiffwasa  fliipperofgoods  in  a  veflidboaxiJftoin   C   R   A   F. 
tkrtmoutb  to  Liverpool:  the  fliip  failed  from  DartMutb^  and  ^  j-    -^ 
put  into  Loo ;  a  fhcejbe  mujf  of  nicety  pafs  hy^  in  the  courfe  J^"  ^-  ^^^ 
of  the  infured  voyage.  But  as  flie  had  no  liberty  given  her  by  1767,  befom 
tbe  policy  to  go  into  Loo^  and  although  no  acrident  befel  her  Yaui!'^^ 
in  going  intOt  or  coming  out  of  Looy  (for  flie  was  I0& after  (he 
got  out  to  fea  again),  yet  Mr.  Juitice  1^/ij  held  that  this  was       ^  ^    , 

a  deviation,  and  a  vtrdift  was  accordingly  found  for  the  un* 
derwriteri* 

In  another  cafei  ad  afiion  was  brought  upon  a  policy  on  Townion  ▼* 
goods  and  other  merchandizes^ loaded  on  board  the  fliip  called  LoFdMaittfid4^  x^ 
the  Charming  Nancy^  from  Dunkirk  to  Leghorn*     The  Ibip 
came  10  Dover  in  her  way  to  procure  a  Mediterranean  pais  \ 
and  was  afterwards  loft. 

Lord  Mansfield  was  of  opinion,  that  the  calling  at  Dovir  was 
I  deviation ;  and  the  plaintiff  waft  nonfuited. 

It  was  alfo  held  by  Lord  Chief  Juflice  Lee^  that  if  the  mafler 
of  a  velTel  pot  into  a  port  not  ufual,  or  fiay  an  unufual  timc# 
it  is  a  deviation)  and  difcharges  the  infurer* 

It  hak  alfo  been  held  that  even  whete  there  it  a  permiffioil 
^  (iven  to  fmcb  andjiay  cd  a  place,  that  confers  no  privilege  oil 
tbe  aflured  to  break  bulky  or  to  uiltoad  any  part  of  the  cargo* 
The  caie  which  was  fo  decided  was  an  infurance  on  goods  at  |?'tf  ^'  ^itdelU 
viifromfFhitehaven  to  St.  ASchaePs^  with  libet-ty  to  touch  and  Guitdiaii  after , 
ixf  at  any  place  or  places  whatfoevcr,  and  particularly  at  Cork  ^^^  '^'^* 
is  kirfiffage  out*    The  (hip  was  driven  by  firefs  of  weather 
into  Dublin^  and  there  (he  unloaded  a  great  part  of  the  coals^ 
of  which  her  cargo  confifted»  and  then  proceeded  on  her 
^y^  and  was  loft. 

I 

Lord  &nyoH  C.  J.  was  of  opinion  thai  as  the  liberty  given 
Was  only  to  touch  andftaj^  but  not  to  trade^  the  unloading  and 
feHing  the  coals,  though  the  (hip  was  not  further  delayed 
Aercby,  was  a  hteakiiig  batk^  and  avoided  the  policy :  and  upon 
Kbg  a&ed  by  tbe  pfabtiff's  cotrnfel^  his  lordlhip  (aid,  he 

ihould 
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CHAP,   fiiould  have  been  of  the  fame  opiiuon,  if  this  brealdng  hdk  hiA 

baj^ened  at  Cork ;  and  the  plaintiff  was  iiQnQiited^ 

The  next  cafe  to  be  reported  underwent  a  variety  of  £f« 
cuflion  in  the  feveral  courts  in  Sc$tiand;  and  in  all  <^  ^em 
judgment  was  given  agaioft  the  underwriters :  but  upon  an 
appeal  to  the  Houfeof  Lords,  the  various  decrees  of  the  courts 
below  were  reverfed,  agreeably  to  tbofe  principles  adduced  ia 
the  beginning  of  this  chapter,  and  which  have  beeu  uniiQr9l]r 
admitted  as  found  law*  j 

Emoc  and  otben  Xhe  harbour  of  Carrwy  fituate  near  the  head  of  the  Fritb  of  • 
Co,  7  Brown's  Forth,  is  chiefly  reforted  to  by  (hips  in  thefervice  of  the  CsrrM  - 
p^^59-^^^''        Company^  who  have  a  great  iron  work  and  confideiabie  coU  • . 

lieries  in  the  neighbourhood.  From  thence  velTels,  intended.*-^ 
principally  to  convey  the  manufadures  of  the  company,  their  V 
coals,  and  fuch  goods  as  may  be  offered  them  on  fieight,  iatl  i 
periodically  for  Hull,  and  other  places  on.the  Mafttru  coai  ol  *\ 
England.  This  is  a  coafling  or  carrying  trade,  the  vcflUt  in 
going  down  the  Frith  touching  at  different  places  to  take  in  ad* 
ditional  loading,  or  to  difcharge  part  of  what  they  have  recetmd  ii^ 
at  places  higher  in  the  river.  Particularly  it  is  ufual  for  thefe-  ! 
r  206  ]  veffels  to  call  at  Borrowftownefi  and  Leitby  aod  at  Morrljotf*  v 
Haven,  a  port  fi  x  miles  farther  down  the  Frith,9nd  on  tbe  fame-  g 
fide  with  Uith  in  the  bay  of  PreJionpHns.  In  February  ^^^Aft '  1 
tbe  refpondents  bad  occafion  to  (hip  fourteen  hogOieads  of  to-  , 
bacco  on  board  one  of  thefe  veffels  for  Hull\  and  defiriog  to  m^ 
fure  them,  gave  the  following  in&ruAions  in  writing  xoHmml' 
ion  and  Bogle,  infurance  brokers  in  Glajgew:  <*  Pleafe  to  infiiffs 
^  for  our  account  by  the  King/ion,  George  Finlof,  mailer,  fron 
**  Carron  to  Hull,  withjiierty  to  call  as  ufual,  fourteen  hogOieaib 
^  of  tobacco  ','*  and  thefe  inftrudions  were  entered  in  tho 
broker's  books  for  the  perufal  of  the  twderwriters,  as  is  ths 
praftice  at  Glafgow.  Upon  the  9th  of  February,  the  affiants 
underwrote  a  policy  of  infurance  in  thefe  terms ;  **  beginning 
^  the  adventure  of  the  faid  tobacco,  at  and  from  the  lo^iiog 
^  thereof  on  board  the  faid  (hip  Kingflon  at  Carron  wharf,  and  ] 
<<  to  continue  and  endure  until  faid  Kingfton  (being  albwed  m  j 
f  <  liberty  to  call  at  I^ithJ  (ball  j^ri vc  at  Ht^^  ?^ld  there  be  fafc^f  i 

f«  delivered*** 
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•<  delivered.*'  The  refpondents  were  not  privy  to  the  allow*  c  H  a  P» 
ance  to  call  at  ZW//r,  being  thus  fubftitatcd  in  the  policy  for  the  *_^  ^  -^^ 
more  general  term,  as  uJuaJy  mentioned  in  the  inftru£lions  to.  ^ 

the  broker.  The  premium  agreed  on  was  i  /.  $s.  per  cmt.  a 
rale  equal  at  leafi,  if  not  higher,  than  was  ofual  to  be  given  in 
the  voyage,  in  cafes  where  it  was  underftood,  or  exprefled  in 
the  policy,  that  the^eiTei  might  touch  at  the  cuftomary  ports* 
And  in  particular,  fome  of  thefe  appellants  in  February  1772, 
underwrote  a  poKcy  upon  this  very  veflel,  and  for  the  fame 
voyage,  with  liberty  to  call  at  Lelih  and  MoiriJerCs  Haven^  at 
a  premium  oF  one  per  cent.  only.  The  veflel  thus  infured  had 
failed  from  Carrot?  five  days  before  the  date  of  the  policy,  that  is, 
on  tbe  4th  of  February  I774f  it  did  not  call  or  touch  ziLeith^ 
but  put  ipte  Morrif<m*9  Haven :  fet  fail  from  thence  on  the  9thf 
got  iafe  into  the  dire^coarfe  from  Carron  to //«//,  cleared  the 
fritb  of  Ferthf  and  proceeded  with  a  fair  wind,  till  on  the 
evening  of  the  10th  the  veflel,  being  overtaken  by  a  ilorm  at 
Holy  Iflandy  cm  the  coaA  oi  Northumberland^  was  wrecked  and 
tbe  cargo  totally  iofi,  AH  thefe  were  faBs  admitted ;  nor  waa 
it  alleged  by  th^  appellants,  that  the  Oiip  received  tbe  fmalleft 
damage  in  going  into  or  coming  out  of  Morrifon^s  Haven. 
Intelligence  of  this  misfortune  reached  Glajgow  on  the  14th  of 
February,  when. the  refpondents  for  the  iirfl  time  faw  the  po- 
licy of  infurance,  or  underflood  that  it  differed  in  terras  from 
their  inftru6lions  to  the  broker,  in  whofe  hands  it  remained4  [  297  } 
It  did  not,  however,  occur  to  them,  that  this  flight  variation 
wouldafford  a  pretext  to  the  underwriters  for  refufing payment ; 
nor  does  it  feem  to  have  theft  occuned  to  thofe  gentlemen^  • 

who  wrote  immediately  to  the  refpondents,  deflring  they  would 
requeft  the  Carron  Company  to  give  the  neceflary  orders  for 
preferving  the  tobacco,  and  forwarding  it  to  //»//,  promifing  to 
contribute  towards  the  expence,  fo  fiar  as  they  were  interefted. 
Upon  the  24th  of  February^  however,  the  appellants,  in  an  in« 
firoment drawn  by  a  publick  notary,  proteiled  agiinft  the  fiiip^a 
having  gone  into  Morrifon^s  Haven^  as  a  deviation  from  the 
lerms  of  the  policy,  which  only  contained  a  liberty  to  call  at 
Leitb ;  and  abfolutely  refufcd  payment  of  the  lofs.  On  this  re« 
f^fal,  the  refpondents  brought  their  a6tion  againft  the  appellants 
m  thf  f;o}}rt  pf  admiralty  in  Scotland^  th^  only  competent  court 

I  for 


49? 


OF    DEVIATION, 


HAP.   for  detcmining  queftiotu  about  infurances,  aad  other  nandnt 
afiairs  in  that  country,  in  the  iirft  inftance.  The  appellants  pril 
in  their  defence,  which  was  followed  by  other  pleadings^  in 
January  I775>  the  Judge  Admiral  pronounced  the  fbllowiiil 
interlocutor  (or  decree) :  ^  Having  confidered  the  wboSe 
^  cumftances  of  this  cafe,  and  in  particular  that  it  is  not 
^  by  the  defenders,  that  the  purfuers  were  in  the  knowledge  4 
^  the  (hip  the  Kingji<m  being  intended  to  put  into  Morrijmfi 
<*  HaviH^  he  repels  the  defence  pleaded  by  the  defendefB.*] 
The  appellants  reclaimed  againft  this  interlocutor,  (petit 
for  a  review  of  the  fentence),  and  anfwers  being  put  in  to 
petition,  the  Judge  Admiral,  becaufe  they  fet  forth,  and  fi 
to  found  on  converfations  between  them  and  the  brokefs,aff 
time  of  underwriting  or  fettling  the  terms  of  the  poli<5y»a' 
them  to  bring  proof  of  what  paifed  at  and  previous  to 
the  infurance.  But  the  appellants  prefented  a  fecond  pe 
declining  to  go  into  any  proof,  infilling  that  the  cavfe 
fingly  upon  the  words  of  the  policy,  and  demanding} 
on  theabftraA  queflion,  whether  the  veflel  touching  at 
Jon*s  Haven f  wh^n  not  allowed  by  the  pcdicy,  dilchaiguIAf 
underwriters  ?  whereupon  the  Judge  again  decreed  in  &«iMl 
of  the  refpondents.  The  appellants  then  lued  out  a  wtb  of  tfi 
^nfion  from  the  Court  of  Seffion,  of  thefii  ienteaces  of  4l 
Judge  Admiral ;  and  after  the  ufual  preliminary  ftcp  of  ym 
cedure  before  the  Lord  Ordinary,  the  caufe  being  re 
the  whole  bench  of  Lords,  their  Lordfliips  having  before 

t  29B  J     ^^  opimons  of  Isiieral  of  the  moft  eminent  merclianti 

England  and  Scdiland^  gave  judgment  for  the  re^yxideiitt,  i 
the  month  oi  January  1776,  in  the  following  tern 
^  ing  advifed  informations,  hmc^  inde^  and  confidered 
M  policy  of  infurance  and  the  whole  drciimllaiices<if  lb< 
**  che  Lords  repel  the  reafons  of  fufpenfidn,  iind  die 
^  ofderly  proceeded,^'  (that  is,that  the  appellants  were 
to  pay  the  fums  underwritten,  in  tetran  of  the  JndgsA 
decree),  '<  and  their  Lordftiips  decree  accovdingly.**  The 
lants  having  alfo  reclaimed  againft  this  iateriocutdr^^k  \ 
Manh  1776,  finaiiy  confirmed*     Fmm  tbcfe  iWiMl 
the  prefent  appeal  was  bimight ;  and  the  Honfe  of  JLcfdi  weH 
*  of  opiaion,that  a  wilfal  dcfiation  from  the  due  c^urfe  of  m 

infurel 
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iolbredvDyaig^uina]!  cafes  a  determmationofthe  policy;  that;  CHAP. 

from  that  moment,  the  engagement  between  the  infurers  and 

iarured  is  at  an  end  ;  that  it  is  immaterial  from  what  caufe» 

or  at  what  place,  a  fubfequcnt  lofs  arifes,  the  infurers  being 

IB  no  cafe  anfweraUe  for  it :  that  the  going  into  Morrijorfi 

Jiaifm  was  a  wilful  deviation  from  the  due  courfe  of  a  voyage 

bomCarr^n  to  Hull:  that  though  it  may  be  true,  as  contended 

on  the  part  of  the  refpondents,  that  (hips  failing  through  the 

frith  of  Forth  have  fometimes  been  permitted  by  the  terms  of 

a  policy,  underwritten  at  the  Fame  premium  as  the  prefent,  to 

go  into  that  port,  it  could  not  avail  in  the  prefent  cafe,  fince 

the  policy  in  quefiion  had  given  no  fuch  permiflioo.     It  was 

therefore  order£B  and  adjudg£0  that  the  interlocutors 

complained  of  fliould  be  reverfed* 

In  a  l^e  cafe  upon  a  policy  of  infurance  on  a  (hip  *^  at  and  Beatfon  v.  Howr 
fhm  Fijberoti)  to  Gottenburgh^  and  back  to  Leith  and  Cockemdei^  j^cp*  ^^i. 
it  appeared  that  in  the  homeward  voyage,  Ihe  wentyfir/?  to 
Cocitnw^  which  lay  nearer  to  Gottenburgh  than  Leith^  and  was 
ftranded  in  the  harbour  of  Cocienzie.     There  was  a  good  deal 
of  evidence  given  to  (hew  that  Leith  harbour  was  the  fafer  of 
the  two ;  but  the  jury  feemed  to  be  of  opinion,  according  to  a 
note  taken  by  Lord  Kenyan  at  the  time,  that  the  conflru£lion 
of  the  policy  was  to  be  made  by  attending  to  the  order  ia 
which  the  places  were  named  in  it^     The  jury,  however,  by 
confent  of  parties,  to  fave  the  expence  of  going  to  trial  again, 
found  a  verdiS  for  the  plaintiff,  with  permiflion  to  enter  a  ver»- 
di£k  for  the  defendant,  if  the  court  (hould  agree  that  the  above 
conftm£lion  was  the  true  one.     The  cafe  came  on  to  be  dif- 
cufled  in  court  ;  and  they  were  of  opinion,  that  unlefs  there 
be  fone  ufage  proved,  or  fome  fpecial  fa£ls  to  vary  the  gene- 
ral rule,  the  party  infured  muft  go  to  the  feveral  places  mcn- 
^ned  ia  the  policy,  in  the  order  in  which'  they  are  named ; 
and  that  to  depart  from  that  courfe  is  a  deviation  \  and  one  of 
^Judges  added)  that  the  parties  by  inferting  the  names  con^ 
trary  to  the  natural  order  of  the  places,  (hewed  it  to  have  beea 
^  intention  of  the  parties  to  vary  the  natural  courfe  of  tBe 
^^y^e,    A  yprdifl  was  entered  for  .the  defi^ndafit. 

•to 
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G  H  A  p.  In  the  aif^nment  of  the  preceding  cafe>  anodber  was  qioted 
1^^-  -^^  by  one  of  the  learned  Judges,  as  having  been  decided  befeie 
CUfon  V.  Sim-  Lord  Chief  Juftice  Lee^  where  in  an^infurance  on  the  Gsibtc 
bail^UilSittiogs  LyoH  at  and  from  London  to  her  ports  of  Hjibarp  in  the 
>74<*  Striights  as  high  as  Meffina^  his  Lordlhip  was  of  opinion,  as 

flie  did  not  ftop  at  MarfeiUes  (for  which  place  flbe  had  acaigo) 
in  her  way  to  the  Streights,  but  meant  to  take  it  in  herietiiniy 
that  this  was  a£ling  contrary  to  the  terms  of  the  policy:  tor 
by  her  ports  of  difcharge,  muft  be  underftood  fuch  pom  as  it 
was  intended  goods  fhould  be  delivered  at,  and  the  firfl  cf  thefa 
was  MarftilUs^ 

Hogg  T.  Horner,  So  in  a  verv  late  cafe,  where  a  fliip  was  infored  "  at  aoi, 
Gu^tdbaU^after  *'  ^i"^""  UJbon  to  a  port  in  England  with  Uhtcfy  to  call  at  a^ 
Mich. Term,      u  ^^  p^rt  in  Portugal  for  any  purpofe   whatever:"  aol 

where  the  (hip  had  failed  from  Lifion  to  Faro  to  oonapiete  her 
loading.  Faro  being  a  port  to  the  fouthward  of  UJhn^  coa*' 
fequently  lying  dire£Uy  out  of  the  cour{e  of  the  voyage  to  £{• 
land:  Lord  Kenyon  was  of  i^inion  that  the  liberty,  given  by; 
this  policy,  muft  be  reftrained  to  a  permilfion  to  cadi  at'ibni' 
port  to  the  northward  of  Lijbon^  in  the  courfe  of  the  voyage  ta 
England  \  and  that  by  going  to  the  fouthward  the  affureii  hai 
been  guilty  of  a  deviation. 

Thefe principles  being  once  eftabli{hed,it  follows,  as  a  ncoA , 
fary  confequence,  that  however  (hort  the  time  of  deviatioo  mxf , 
be,  if  only  for  a  fingle  night,  or  even  for  an  hour,  the  onder* 
writer  is  equally  difcharged,  as  if  there  had  been  a  deviation  for 
weeks  or  months:  for  the  condition  being  once  brokea,  oo; 
fubfequent  ad  can  ever  make  it  good. 

Cock  T.  Town-       The  fliip  George  i^as  bound  from  Cork  to  Ifamaka  tiAtli  * 

fon,  C  B.  before  •       i.  r      r  ,  .        .  v      l 

Loxti  Camdeji,    convoy  m  the  courle  ot  a  war :  the  captain^'  in  concert  wiA 

'  -'    *  two  other  veflels,  took  advantage  of  the  night,  and  beiog:ibi|i 

of  force,  cruifed,  and  thereby  deviated  out  of  the  dircdcbuHi 

of  their  voyage,  in  hopes  of  meeting  with  a  prize.  LoriCs** 

den  clearly  held,  and  a  fpecial  jury  of  merchants,  agreeably  ^ 

kis'dire£Hons^  determined,  that  from  the  moment  tbe  Gtsrf 

dBfatod 
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:  n  jjytrttdi  or  cbvined  {rom  the  direSvavagt  to  yamaica,  th6  c   H   a  p. 
tm'  poficy  was  difcharged. 

•     « 

.  .ha  ibodeni  cafe,  hoimsver,  it  feemed  to  be  the  general 
ib  opinion  of  Lord  Mansfield^  and  a  fpecial  jury,  and  was  fworn 
t.^  ,to  be  the  ufage  by  feveral  witnefles,  that  if  a  merchant  (hip  _ 

cany  letters  of  marque,  (he  may  chafe  an  enemy,  though  (he 
*    may  not  cruifi^  mtfaout  being  deemed  guilty  of  a  deviation. 

« 

k.  On  an  infurance  of  the  Miry  at  and  from  London  to  Corl  and  J°"y  y-  ^>nc^ 
the  WeJIMndies^  the  quedion  was,  whether  a  (hip,  having  letters  Eaft.  v^kt.  1791. 
of  marque,  could  chafe  an  enemy's  (hip,  without  being  faid  to 

V  have  deviated.  The  &Qa  were,  that  in  the  night  the  Mary  had 
t'>  delqried  a  Sfemifb  fail ;  and  after  cha(ing  loft  (ight  of  her  for  fix 
^-  hours  till  the  morning,  when  they  engaged.  The  Mary  did 
b  not  make  a  prize  of  the  Spanifb  fail,  but  (he  proceeded  on  her 
^.>.  voyage,  and  waa  afterwards  captured.  It  was  agreed  on  all 
^V  hamdsi  that  a  (hip,  in  fuch  circumftances,  might  not  cruife ; 
r  and  fevecal  witne(res  fpoke  to  the  ufage  and  practice  of  (hips, 
%  whidi  canied  letters  of  marque,  chafing  an  enemy*  It  was 
ti  admitted  on  the  part  of  the  infurer^  that  if  an  enemy  came  in 
U   the  way^  the  (hip  muft  defend  or  engage ;  but  contended,  that 

if  the  letter  of  marque  loft  fight  of  the  enemy,  that  it  was 
no  k>nger  chafing,  but  cruifing.     LotA  Mansfield  left  it  upon 
-  the  evidence  to  the  jury,  who  found  for  the  plaintiffs ;  thereby 
t '   deciding  the  qoefiion  in  the  affirmative. 

In  a  late  cafe  which  came  before  the  Court  of  King^s  MoCs  v.  Byrom, 
Bench  upon  a  motion  for  a  new  trial,  the  Judges  were  unani-  f^te'T'ii,  "^' 
moufly  of  opinion,  that  if  the  a(rured,  without  the  knowledge 
.    of  the  underwriters,  take  out  a  letter  of  marque,  (but  with« 
»    5mt  a  certificate^  which  by  the  prize  'a6l  of  the  33  Geo.  Ill, 
fi    i^.66,  f.  15,  isabfolutely  nece(rary  to  its  validity),  for  the 
':'  J^Hi^f^  of  inducing  the  feamen  to  enter,  and  without  any  in- 
X  ■  '^Qtipn  of  cruizing,  this  does  not  fo  e(rentially  vary  the  ri(k 
•r .  «Jto  avoid  the  policy. 

V  .,  TbedoQrine  that  a  voluntary  deviation  firoro  the  voyage 
ba:.  ioTured  vitiates  the  policy,  has  been  held  to  be  applicable  to  aii 

infuranct 
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C  R  A  P.  HihniietufonfmgkiuwcliutoukixktituactvpaoMftBi 
goods, 

Murdock  y.  Thus  in  a  Cafe  upon  a  policy  of  afliirance  »»  frei^  of  thi 

Fotti,  Sirtingf  at       ,  /•  .. 

Gtuldhaii,  after    (hip  Beimah  ai  and  f ram  BourdeoMX  to  Virpnia^  warraottd 
na-'795«        American  ih!p  and  property :  the  declaratioo  aUcge^  that  the 
fhip  was  an  Ameiican  ihip  and  the  property  of  Amman  fob- 
r  299  J  ]    je£ts.     The  plaintiff  proved  the  fiiip  to  ht  American^  and  it 
was  to  have  been  contended  upon  the  part  of  the  defendant, 
that  the  warranty  extended  to  the  goodi  on  board  as  weH  as 
to  the  (hip :  but  upon  the  evidence  it  appeared  that  the  goods, 
Vi^hether  Amitican  or  not,  wen  t$  be  carried  m  the  ftup  frm^ 
Jfourdeaux  to  Seunt  DomhgOj  and  that  (be  was  only  to  call  at 
ff Off  oik  in  Virgima  for  orders;  this  rendered  it  unoecefiary  19 
4i'cufs  or  decide  the  quellion  upon  the  confiruBion  of  the 
warranty.  Lord  Kenyan  being   of  opini(m,  that  the  under- 
writers upon  this  policy  h?d  a  sight  to  exped  that  the  goods, 
upon  which  the  freight  was  payable^  were  configned  to  Virpma^ 
^nd  that  if  the  freight  was  payable  for  the  carriage  of  them 
from  Bourdeaux  to  Saint  I)ondngOj  the  underwriters  were  not 
liable  for  the  lofs,  though  the  (hip  was  to  call  at  Norfolk  ibr 
orders,  the  freight  payable  being  in  fuch  cafe  dtfiexent  from 
the  freight  infured :  plaintiff  was  Qon(utted^  and  no  ipptic^* 
tiom  was  made  to  fet  it  afide. 

ptoccus  D.  52.        But  though  the  confequences  of  a  voluntary  /deviation  art 

fatal  to  the  validity  of  the  contraft  of  ipfurance,  yet  whercr 
ever  the  deviation  arifes  from  necellicy  and  a  juft  caule,  the 
underwriter  ftill  remains  lisit^Ie,  although  thp  co^rfe  of  tbp 
voyage  is  altered* 

f  ^!  fi'S''"'      '^^*^  ^"'^  '^  iUuRrated  by  the  foUowing  cafe.    The  fliip 
Vide  ante,  p.87,  Mediterranean  went  out  in  the  merchants  fervice  with  a  letter 

of  marque,  and  bound  from  Brijlol  to  Newfoundland^  infured  bf 
the  defendant.  In  her  voyage  (he  took  a  prize,  ^nd  returodl 
with  it  to  Brijiely  and  received  back  9  proportional  part  of 
the  premium.  Then  another  policy  was  made,  and  the  (hip  fet 
cut,  with  exprefs  orders  from  the  owners,  that  if  another  prize 
,)nras  t^ken,  the  captain  fliould  put  fon^e  b^nds  op  board  tack 
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friie,  and  fend  her  to  Bnftol^  but  that  the  (hip  in  queftion  chap. 
fliould  prooeed  with  the  merchants  goods.  Another  prize  was  y^^i^^-^^* 
taken  in  the  dtie  courle  of  the  voyage,  and  the  captain  gave 
orders  to  fome  of  the  crew  to  carry  her  to  Briflol^  and  deflgned 
to  go  on  io  Newfoundland:  but  the  crew^oppofed  him,  and  in- 
filled he  fiiould  go  back,  though  he  acquainted  them  with  his 
orders ;  u|K>n  which  he  was  forced  to  fubmit,  and  on  his  re- 
torn  his  own  fliip  was  taken,  but  the  prize  got  in  fafe.  And 
now  in  an  aSfon  againft  the  underwriters,  it  was  in (i (led,  that 
this  was  fuch  a  deviation,  as  difcharged  them.  But  the  court 
and  jury  held,  that  this  was  excufed  by  the  force  upon  the 
mafier,  which  be  could  not  refift ;  and  therefore  fell  within 
the  excufe  of  neceflity,  which  had  always  been  allowed.  So 
the  pUntiff  had  a  ver'lifl  for  tlie  fum  infured. 

The  general  writers  upon  this  fubjeft  have  enumerated  the 
Various  circumftances,  which  will  operate  as  a  juftlfication  to 
the  infuredf  for  leaving  the  direS  track  of  the  voyage,  upon 
the  ground  of  necelTity  and  reafonable  caufe  :  fuch  a»  to  repair  roccus  $*•  San.- 
his  veffcl,  to  efcape  from  an  impending  ftorm,  or  to  avoid  an  ^^^  ^*  Aflecur. 
enemy.  In  our  reports  of  decifions  in  the  ErtgUJh  courts  of  juf- 
tice,  we  find  inftances  of  all  thefe  various  excufes  being  allowed 
as  fufficient  to  juflify  a  deviation  ;  and  alfo  another  fpecies  of 
excufe,  nartxely,  to  meet  a  convoy,  which,' indee«L  is  nearly^ 
^ane3ed  with  that  of  avoiding  an  enemy.  I  (hall  rank  all  the 
cafes,  which  apply  to  this  branch  of  our  enquiry,  under  thefe 
feveral  divifions* 

The  firft  ground  of  necf  JTxty  which  juftifies  a  deviation,  is 
that  of  going  into  port  to  repair.  If  a  fhip  is  decayed,  and  goes 
to  the  near^fi  place  to  refit,  it  is  no  deviation  ;  becaufe  it  is  for 
the  general  interefi  of  all  concerned,  and  confequently  for  thait 
of  the  underwriters,  that  the  (hip  (hould  be  put  in  a  proper 
condition,  capable  of  performing  the  voyage. 

The  (hip  Byles^  being  at  Bengal  in  the  year  1732,  the  owner  Motteuxatid 
eoiplc^ed  a  Mr.  Halhikd  to  infure  this  (hip  in  the  London  In-  ®^»**"  ^  ^*** 

4*  ^^»r*       r  f      1         t  1  I,.ondon  Aifu* 

liirance  Otnce  for  500/4  the  adventure  thereon  to  commence  rancc  Gom|wny, 
isom  her^tptval  at  Jwr- J/,  Georgiy  and  thence  to  continue  titl  '  ^^^'  ^^^' 

^M»  the  . 
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C    HA    P.  the  faid  ihip  Qiould  arrive  at  London ;  and  that  it  fliould  \4 

XVII.  .        .      .       '        . 

i,_^-.^^„^_^    lawful  for  the  faid  fhip,  in  the  faid  voyage,  to  flay  at  any  pofts 

or  places  without  prejudice.     The  Eylcs  came  to  Fort  St, 
George  in  February  1733,  in  her  way  to  England  \  but  being 
leaky,  and  in  very  bad  condition,  upon  the  unanimous  advice 
of  the  governor,  council,  commanders  of  ihips,  Wr.  Jhe  failed 
for  Bengal  io  be  refitted  \  and  after  being  fliealhed,  in  her  re- 
turn upon  her  homeward-bound   voyage,    (be   ArucL  upon 
the  Engilee  Sands y  and  was  loft.     Evidence  was  read  od  the 
part  of  the  plaintiffs,  to  prove  that  Bengal  was  the  proper  place 
to  refit,  and  that  the  (hip  went  thither  for  that  reafon ;  that  ihis 
was  a  voyage  of  necefTity,  and  not  a  trading  voyage,  for  Ibe 
took  nothing  on  hoard  but  water,  provifions,    and  ballail* 
When  this  caufe  came  on  to  be  heard  before  Lord  Chancelbr 
Hardwickey  he  refufed  to  decide  it, 'but  dire£led  an  iffueat 
law.     His  Lordfhip,  however,  obferved,  that  the  general  prin- 
ciples laid  down  by  the  plaintiff's  counfel  vyere  right,  as  ilrefs 
of  weather,  and  the  danger  of  proceeding  on  a  voyage,  when 
a  fhip  is  in  a  decayed  condition  :  and  in  fuch  a  cafe,  if  (he 
went  to  the  neareft  place,  he  (hoiild  confider  it  equally  the 
fame,  as  if  (he  had  been  repaired  at  the  very  place  from 
whence  the  voyage  was  to  commence,  according  to  the  terms 
of  the  policy,  and  no  deviation.     It  is  a  very  material  circum- 
ilance,  that  the  governor  ordered  the  lading  to  be  taken  out,  to 
fhew  the  neceflity  of  the  (hip's  being  repaired ;  but  there  is  n$)t 
a  fyllable  of  proof  why  (he  might  not  have  been  equally  repair* 
cd  at  Fort  St.  George,    His  Lord(hip  therefore  direfied  an  iffuc 
to  try>  whether  the  lofs  in  July  1733,  was  a  lofs  during  the 
voyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  infured.     On  a  trial  at  Guihikd 
in  the  court  of  Common  Pleas,  the  jury  found  in  favourof  the 
plaintiff". 

■  <  « 

» 

Guiircri  V.  Read-  This  was  an  a£lion  on  a  policy  of  infurance  on  th^  Nancy^  at 
W  Hii^  Vac.  ^^  ^^^"^  ^^  Rochelle  to  the  coaft  of  Jfrica^  during  her  flay 
i7Sx-  and  trade  there,  and  at  and  from  thence  to  her  port  of  dif- 

chargc  in  the  ifland  of.*?/.  Domingo.  Three  days  after  the  (hip 
failed  from  La  Rochelle^  (he  met  with  a  gale,  which  flraincdher 

feamsi  and  fplit  her  mizen-yard  and  rigging.    The  crew  came 

in 
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\a  a  body  to  the  captain,  defH-ing  for  the  prefervation  of  their  C  ^.^  •'• 
Jives  CO  make  to  feme  port  to  repair.  The  reffel  being  a  new 
one,  and  the  captain  finding  that  fhe  had  too  little  baliaft, 
complied,  and  put  into  Lifborty  the  ncarefl  port;  from  whence, 
after  taking  in  500  rolls  of  tobacco  as  baljdft,  he  proceeded  to 
the  coaft  of  Guinea^  traded  there,  and  the  (hip  was  afterwards 
captured  in  the  fight  of  St,  Dsmingo^htforc  Ihe  arrived.  The 
defendant  infilled,  that  going  into  Lf/bsn  was  a  deviation,  and 
called  witnefles,  who  were  of  opinion,  that  in  the  latitude  in 
which  the  florm  happened,  there  could  be  no  difficulty  in  re- 
pairing all  the  damage  the  veffel  was  defcribed  to  have  received, 
even  in  the  worft  weather,  as  fhc  might  have  proceeded  to  the 
codiH  of  Jfn'caj  and  repaired  there  at  a  k-fs  expcnce;  and  that 
a  (hip,  loaded  like  that  in  qucdion,  could  not  need  additional 
ballaft.  On  the  crofs-rexamination,  it  came  out  that  the  pre- 
mium would  not  have  varitrd,  had  the  voyage  been  by  the  way 
of  Lijbon. 

Lord  MamfieU  left  it  to  the  jury,  on  the  ground  of  n^cef- 
fity  10  go  to  Lifoon  for  repairs.  He  faid,  that  much  depended 
upon  the  circumftance,  that  no  additional  premium 'would 
have  been  required  for  liberty  to  touch  there.  I(  the  jury  be- 
Meved  the  evidence  of  the  witnefTes,  they  mull  find  for  th« 
pMintifF,  for  that  the  whole  of  the  defendant's  cafe  relied  merely 
gpon  furrtiife  and  fufpicions  alone.  The  plaintiff  accordirtgly 
had  a  verdict. 

*  • 

The  next  excufis  for  leaving  the  direft  courfe  is  flrcfs  of 

weather.  Upon  this  point  the  rule  is  this,  that  wherever  a 
Clip,  in  order  to  cfcape  a  ftorm,  goes  out  of  the  direfl  courfe  ; 
or  wh«i,  in  the  due  courfe  of  the  voyage,  is  driven  out  of  it  by 
ftrefs  of  weather,  this  is  no  deviation  ;  becaufe  it  was'occa- 
fioned  by  the  aft  of  God,  which,  by  a  maxim  of  law,  is  faid 
to  work  an  injury  to  no  man.  It  has  alfo  been  held,  that  if  a 
ftorhi  drive  a  (hip  out  of  the  courfe  of  her  voyage,  and  fibe 
do  the  beft  (he  can  to  get  to  her  -port  of  deflination,  fhc  is 
not  obliged  to  return  back  to  the  point  from  whence  fhe  wai 
driven.     This  rule  is  excroplilied  by  the  following  cafe. 

£*  ;»  In 
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c    H    A   ^.       In  an  aflion  on  a  policy  of  itvfurance  of  the  (hip  Atlanikf 

XV II 

1^^^   ^^^1  warranted  to  fail  with  convoy  from  England  to  5/.  Jf;//';  on  or 
HMWfl^ton  V*     before  the  firfl  oiAuguJi\  the  queftion  was,  whether  there  bai 

Halkeld,  Sitt.  in  j      •     «  r,-.      n-*  r  .    ^c  i.  l 

Lond.  Mich.  been  a  deviation.  The  ihip  was  leparated  from  her  convoy  by 
Vac.  177.  ^  ftorm.  The  captain  being  examined,  faid,  his  objed,  after 
L  3^3  J  bis  feparation,  invariably  was  to  gain  S/.£r//'r>  or  to  (ail  in 
with  the  convoy.  That  the  (hip  was  taken  by  an  Ammaa 
privateer  in  lat.  34.  Ion.  59.  Several  captains  were  examines), 
who  fwore,  that  they  would  have  taken  the  fame  coyrie  to^ 
to  Sj.Kitt*Sf  or  regain  the  fleet. 

Lord  Mansfield. — "  The  (ingle  queftion  is,  whether  the  cap- 
tain was  taken  as  he  was  going  10  St  Kittys,  If  he  was  not, 
he  is  perjured.  The  account  he  gives  is,  that  on  the  a8th  of 
yuiy  there  was  a  ftorm,  which  feparated  the  fleet :  that  he  did 
all  he  could  to  get  to  Si.  Kt/t*Sy  and  to  dire£l  bis  courfe  fo  as 
to  meet  the  convoy  crofTing.  Tiie  captain  goes  on  the  ground 
not  to  reafon,  but  to  obey,  be  the  confequence  what  it  might. 
He  knows  nothing  of  the  infurance  :  he  (ays  Co  himfelf,  If  I 
obey)  I  am  doing  right.  As  to  the  proteS)  I  do  ndt  fee  that 
it  contEadifis  the  captain's  evidence.  Other  captains  have 
looked  at  the  log-book  or  journal ;  and  they  fay)  they  would 
liave  held  the  fame  courfe.'' 

Verdia  for  the  plaintiff. 

Upon  the  fubje£^  of  a  departure  from  the  courfe  of  the  voj* 
agC)  on  account  of  (Ixefs  of  weather,  another  very  important 
point  has  lately  been  determined,  though  the  (aoae  principk 
runs  through  all  the  cafes,  that  whatever  happens  by  the  aS 
of  God,  (hall  not  be  imputed  to  man.  On  thia  ground  it  hiS 
been  held,  that  if  a  (hip  be  driven  out  of  her  port  of  loading 
by  ftrefs  of  weather  into  another,  and  then  does  tbe  beft  (he 
can  to  get  to  her  port  of  deftination,  it  (hall  not  be  deemed  a 
deviation,  though  (be  do  not  r^urn  to  the  port  from  whepcc 
ihe  was  driven. 

Deianey  V  Stod-      T^^^  ^^^  ^^^  alluded  to  was  an  zSLioa  upon  the  cafe  agaiDft 
Rep.  'p^a  ™      *^^  defendant,  for  not  having  inliurcd  a  Ibip.aud  ca^p>  purfiwa* 

to 
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td  the  orders  of  the  plaintiff,  by  means  whereof  he  was  damni-  CHAP. 
Bed,  the  (hip  having  been  lofl  (a).     It  was  tried  before  Mr. 
Jufticc  BuUer  at  GuildhalU  at  the  fittings  after  Trinity  Term 
1785  ;  and  a  verdiA  was  found  for  the  plaintiff. 

Upon  ^  motion  for  a  new  trial^the  fa£ls  appeared  to  be  ihefe: 
The  plaintiff,  who  lived  at  St.Kin\  wrote  a  letter  to  the  de- 
fendant, dated  the  30th  of  April  1781,  informing  him  that  he 
intended  to  purcfaafe  a  (hip,  and  offering  the  defendant  a  (hare. 

(a)  It  Quy  be  praper  to  explain  the  nature  of  thit  sUEHon.  When  a  man  under-  WUkinfon  v. Co- 
takes,  either  by  an  implied  or  cxprcfs  promife,  to  do  a  thing  for  another,  aod  he   yerdalc,  Siuingt 
Bcglffls  to  do  it,  or  docs  ii  unfltilfiilly,  the  law  give*  the  perfoji  injured  an  aAion'  J^  -i'.?^  u '  r. 
fer  the  negligence.  This  is  the  cafe  in  quefHon  with  refpeA  to  infurance ;  and  the   j^i^^^.  Terra, 
only  difference  between  this  a£lion,  and  that  on  a  policy  a^ainft  the  underwriters,   ^^  q^o.  li(« 
is  in  point  of  form  ;  for  the  plaintiff  in  thi»  a^ion  is^enUiled  to  recover  the  exa^     ' 
fum  he  ordered  to  be  infuied  :  and  (he. defendant  is  entitled  to  every  benefit^  of 
ti^ich  the  onnerwriter  could  have  taken  advantage,  fuch  at  frauds  deviation,  non- 
conpiiance  with  wanaaty,  ^c 

In  a  late  cafe,  the  whole  law  upon  this  a&ion  was  very  fully  and  accurately   C|«|ith  t.  Laf- 
iatod  by  Mr*  Jufi-ice  Bu/iar,  and  alfented  ro  by  the  whole  Court;  and  upon  this  celles,  a  Tem^ 
eccaiion  that  learned  judge  mentioned  the  three  ini^ances  in  which  fuch  an  order  Rep.  187* 
to  inCin-e  muft  be  obeyed,  other  wife  this  aAion  will  lie.   FiriV,  where  a  merchant 
abroad  has  effe<5ls  in  the  hands  of  hif  correfpondent  here,  he  has  a  right  to  expei^ 
that  he  w'di  obey  an  order  to  Infure,  becaufe  he  is  entitled  to  call  his  money  ou( 
of  the  other*8  hands  when  and  in  what  manner  he  pleafesr    The  fecund  clafs  oi 
cafes  is,  where  the  merchant  abroad  has  00  cffedls  in  the  hands  of  his  correfpond* 
ent,  yet  if  the  courfc  of  dealing  between  them  is  fuch,  thaf  the. one  Ins  be^ntlfcd 
ID  fend  orders  for  infurance,  and  the  other  to  comply  with  them,  the  former  has 
aright  toexpe£l  that  bis  orders  for  infurance  will  Hill  be  obeyed,  unlcfs  the  latter 
give  him  notice  to  difcontinuc  that  courfe  of  deaUiig.    Thirdly,  if  ^e  merchant 
abroad  (end  bills  of  lading  to  his  conefpondent  here,  he  may  engra/t  on  them -an 
enter  toinfare,  as  the  Implied  condition,  on  which  the  bills  of  lading  fliall  be  ac* 
43t{|led*  which  cb«  other  mud  obey,  if  he  accept  them,  for  it  is  one  entire  franf* 
action.    For  if  ti)c  commiflioo  from  abroad  conHtt  of  two  p3tt:j,the  one  to  actiefit 
tl^c  bill  of  lading,  the  other  to  caufc  an  infurance  10  be  madc>  the  cvrrefpoivieni 
cannot  accopt  ic  in  parr,  and  reje«£t  it  as  to  the  re(^. 

So  alfo  if  a  merchant  here  accept  an  order  for  infurance,  and  litoit  the^  broker   «f  u  t  h 

.  ,  '   •     W  .iliacc  V,  I  ell- 

tq^too  fmali  a  premium,  m  confequcnce  of  which  no  iniuunce  can  be  procured^  fair  Silt » after 
ke: if  liable  to  xtuke  good  the  lo(V  to  his  corrcfpondent.  ^  Trinity  1786^ 

'  ii    before  Mr.  Juf- 

But  if  a  perfon,  to  whom  fuch  orders  are  fent,  does  what  is  ufual  ro  set  the  inft*-  *^^^^"*'*^''» 

.   ,  -,  .  ,         /.  ,     •         .   ^  ^    1  Term  R.  i&S. 

ranee  made,  tbat  is  fumcient;  becaufe  he  is  no  mfurcr,  and  is  nut,  obliged  to  get   note  (^). 

infurance  at  all  events.  Thus  if  he  fend  to  Uoyd'sy  and  the  underwriters  rcfufe  to  Smith  v.  Cole^ 

t9kc  the  r'iik  nc  any  premium  j  anji  hp  aftcrwaitds  fend  to  get  infumncii  done  ^t  8^"*  ^  Term  ^ 

NavcafiU,  he  has  done  his  duJty,  and  can  nttcr  afrerwards  be  chacBed  in  this  ac»  u\f^  p,,^  be-  ' 

iffi»y  moxt  efpe^itlly  il  t^t  pliiinlifif  adopt  and  approve  his  a<fls,  fore  Mr.Juftice 

^  Bullcr,  Mick. 
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C    H    A,   P.  Qn  the  4th  of  May  1 78 1 ,  he  wrote  a  fccond  letter  to  the  defcii- 
v^^^.,^,^^    dant,  acquainting  him,  tliat  he  had  purchafed  the  fhip,  but  had 

only  a  ftiare  in  it  hirafelf,  the  refidue  being  divided  into  three 
or  four  more  /hares,  one  of  which  he  had  referved  for  the  defcn- 
dant,in  cafe  ne  Ihould  wifti  -obe  concerned ;  and  dire£tingan  in* 
furance  upon  the  Ihip  at  and  from  St.  Kitfs  to  London^  warranted 
to  fall  with  convoy.  On  the  28th  of  ^«/7^,the  defendant  wrote 
f  305  ]      to  the  plaintiff,  that  he  had  no  objeflioti  to  a  fourth,  or  a  fhare 

*       *  _  _ 

equal  to  the  plaintiff'^.  On  the  third  of  ^w/j,  the  plaintiff  in- 
formed the  defendant,  that  the  fhip  had  left  the  port  to  take 
in  her  c?.rgo  ;  that  flie  Itt  go  an  anchor  at  Sandy  P^int^  but  as 
the  wind  blew  frefh,  fl^e*  drove  out^  and  could  not  nmt  in  again\ 
that  Jlje'was  obliged  to  go  tc  Eujlattus^  and  he  therefore  hoped 
that  the  defendant  had  not  negleclcd  to  make  the  infurance, 
for  fear  of  accidents.  The  defendant,  on  the  19th  ofja^, 
■jyrpte  thus  to  the  plaintiff:  "  The  infurance  you  ordered  (hall 
•'  be  done."  Plaintiff  again,  on  the  25th  of  july^  wrote, 
that  the  Friendjhip  did  all  in  her  power  to  get  uf  from  Si.  Eufia^ 
fiuSf  but  could  noty  and  therefore  he  fold  her  to  Mr.  Rcfs  at  £tf- 
Jlatius.  1  have  already  tranfcribed  as  much  of  the  feveral  letters 
as  are  material  to  the  fubjefl  of  this  chapter  ;  in  addition  to 
which,  the  following  fa£ls  appeared  in  evidence :  That  the 
ihip  Fnend/l}ip  had  failed  from  St,  EuJlatiuSy  on  the  ift  of 
Augufl  with  the  convoy,  and  that  fhe  had  afterwards  foundered 
^t  fca  \  that  St.  Eujfaiius  is  in  the  dire£l  road  to  London  from 
St'Kitf^Sy  and  the  convoy  from  St.  Kittys  dlwsiys  looked  into 
St.  EuJIatiuSy  to  take  up  any  fhips  that  might  be  there  ;  that  if 
the  Friril/hip  had  failed  from  St.  Kitt*s,  (he  rauR  have  gone  by 
Eujiatius ;  but  would  not  have  flopped  there :  that  when  (be 
was  driven  to  St.  EufiatiuSy  after  maldng  feveral  efforts  to  get 
back  to  St.  Kitt*s  to  finifh  her  loading,  and  finding  fhe  conld  not 
fuccced,  fhe  then  took  in  the  refl  of  her  loading  at  St.  Eufiati'us, 

At  the  trial,  feveral  grounds  of  defence  were  made :  but  ihc 
only  one,  material  for  ouf  confideration  was,  that  the  remaining 
at  St.  EufiatiuSy  and  not  going  back  to  St.Kitt's,  was  a  devia- 
tion. The  learned  judge,  who  tried  the  caufe,  was  of  opinion 
that  it  was  not  a  deviation,  being  occafioned  by  flrefe  of  wea- 
ther.    Upon  this  ground,  among  ft  others  the  motion  fori 

pew  trial  was  founde J« 

AffCf 
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Aft€f  argument  at  the  bar,  c  Ji    a    p. 

' Lorf)il/j;7.f)fi7//raId,"  The  only  material  qneftion  Is,  whether  ^■■^^"V^^ 
lliere  is  a  deviation  in  this  cafe:  and  that  depends  on  the  evi- 
dence.   If  a  ftorm  drive  a  (hip  out  of  her  voyage  into  any  port, 
and  being  there,  Qic  does  the  beft  (he  can  to  get  to  her  port  of 
deftination,  (he  is  not  obliged  to  return  back  to  the  point  from 
whence  (he  was  driven  ;  but  here  the  witnefTes  fay,  flie  tried 
to  get  back  to  i*/.  Kiit^s  and  could  not :  and  it  is  a  much  ea(]er      [  3Q6  'J 
navigation  to  go  direflly  from  St.  Euflatius  to  London^  than  to 
go  back  to  St.  Kittys  firft.     And  as  to  the  taking  in  the  cargo 
at  St.  Eujfattusy  I  do  not  find  that  the  (hip  loft  any  time  by  it. 
Every  thing  is  the  effeft  of  the  ftprm,  and  occafioned  by  it. 
This  is  the  only  point,  on  which  I  had  any  doubt,  and  it  re- 
quired fome  confideration.     It  was  a  queflion,  which  was  pro- 
per to  be  left  to  a  jury,  whether  this  was  the  fame  voyage  or 
not,  and  they  have  determined  it." 

Mr.  Juftice  ff^illfs  inclined  to  a  dilTerent  opinion.—**  My  only 
iouht  is,  whether  it  was  the  fame  voyage  as  that  infured.     So 
far  as  the'fliip  was  driven  by  (Irefs  of  weather,  fo  far  there  is  arx 
exception.    When  (he  is  driven  to  St.  Eujfatius^  (he  attempts 
to  get  back  to  4$*/.  Kittys ;  but  I  do  not  find  that  (he  made  any  at- 
tempt to  get  to  London  at  that  time.  When  (he  was  at  St.Eu* 
Jtatiusy  the  owner  of  the  (hip  fold  her  to  Rofs^  who  loaded  her 
afrc(h  with  tobacco  inftead  of  fugar,  which  was  to  have  bccri 
her  original  cargo ;  fo  that  there  is  a  new  cargo,  a  new  owner, 
and  a  new  voyage.     In  thefe  cafes  we  lean  very  much  to  devi- 
ation.    In  a  cafe  lately  determined  in  this  court,  it  was  heIJ» 
tliat  going  to  Beaumaris^  though  onfy  a  few  leagues  out  of  the 
way,  was  a  deviation.  It  flrikcs  me  as  a  cafe  of  fome  dKBculry  : 
perhaps  the  jury  had  not  evidence  enough  laid  before  them,  on 
which  to  determine  ;  for  there  is  nothing  faid  on  the  part  of  the 
defendant  as  to  the  ufual  courfe  of  tlire  voyage.     The  rifk  wa^ 
certainly  encreafed  by  the  (hip's  continuing  at  St.Ehiflatius  fq 
long :  for  the  infurance,  if  good  at  all^  wa&  good  all  the  time 
(he  lay  by  a.t  St,Eu/!atius  \  and  (he  might  have  continued  there 
much  longer.     In  my  opinion,  it  is  very  well  worth  the  i;e- 
Wnfidcration  of  a  jury." 

8  £4  Mr^Jufticcb 


3q6  OBDIVIATIO 

a  H    A    F.       Mr.  Juftk»4fi^i&ir#;/9.--««ThisiH>giittabe<M&l>^ 
^  fame  vpyag?  infuzcd.     Wherever  a  (hip  U  dciven  by  ftrelk  of 

weather  out  of  hex  own  port  into  another,  that  ftaH  not 
be  confidered  as  a  deviation.     Here  tlie  Chip  was  ^ced  hf 
flrefs  of  weather  to  go  to  S/.  Eu/iaiius ;  and  being  there, 
j(he  endeavouied  feveral  times  to  get  back  to  St,  Ku's^  but 
without  effed.     In  h&  it  was  better  for  the  parties  that  the 
cargo  (hould  be  completed  at  Sf.  EuftAtius\  her  contiouiag 
there,  rather  diminiflbes  the  rifk  than  otherwife ;  becaafe  if  (be 
bad  gone  back  to  4$/.  Kitt*s^  it  would  have  tAtn  up  a  longer 
r  307  ]      tirtie.     If  then  every  thing  was  done,  that  cquld  be  done,  rai- 
der fuch  circumilances,  for  the  benefit  of  the  adventure,  thit 
fhall  not  vacate  the  policy-** 

Mr.  Juftice  Buller. — *^  It  has  been  ipudi  rdied  on  rn  this 
cafe,  that  there  was  a  change  of  property ;  but  that,  in  vq 
opinion,  makes  no  difference.     Then  laying  that  out  of  the 
queilion,  and  fuppofing  the  fliip  as  not  being  fold  to  Rifi^  I  will 
^11  conf^der  whether  this  is  a  different  voyage.     But  that 
cannot  be,  as  it  would  be  contrary  to  the  evidence:  nekhcr  is 
it  true,  that  the  veflel  afterwards  purfued  the  fame  voyage  by 
ficcident ;  for  that  part  of  the  cargo,  which  (he  took  ia  at  A, 
Kiifs^  continued  op  board  of  bee  the  virfaole  tirae^  and  the 
original  intention  of  the  (hip*s  coming  to  London ^9i^  iikeirife 
continued :  the  parties  never  thought  of  a  di^reot  Afoyif^. 
But  it  is  faid,  that  ihe  took  in  another  cargo  at  Si.  Emfttttims 
what /ays  the  evidence  ?  Where  a  captain  has  x^ot  taken  m  a 
full  cargo,    it  is  ufual  to  take  in  the  reft  at  Si.Biiftaian\ 
fuch  was  proved  to  be  the  cuflom  of  the  voyage  :  and  it  W3> 
proved,  that  on  a  vofifntary  ad  of  the  captain's  going  to  Su 
J^ujiatiusy  the  policy  would  have  protefled  the  fliipTs  flay  tl|eic , 
4  fortiori  it  will,  when  ihe  ihip  was  drivea  there  by  firefeof 
weather.     A$  to  the  defendant's  not  being  prepared  at  >llic 
trial  to  anfwer  the  ufage,  he  onghtto  have^  come  piqpaid 
with  that,  which  was  the  gift  of  his  defence.     Then  was  tta 
ri(k  altered  ?  had  it  been  fo,  it  was  in  the  de£pii4iot'«  ppwer  t«i 
)iave  proved  it :  but  there  was  no  proof-  that  it  was  idfertdi 
part  qf  the  fan)e  cargo  continues  \  nor  does  it  a{qicar  that  tlie^ 
lift  to  altqr  the  car^i  fox  Qie  eodeavourecl.io  g^  back  to 

Si.Kitfi 
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UiKiih  to  take  in  the  reft ;  but  was  |)rcir^fe9  by  fiornM.  c  tf .  ^  f. 
itiunk  tbe  riflE  wooM  iW  reality  have  been  mnch  greater  irihe  i_^  ^-^f 
bad  goBe  back ;  for  fiie  nuft  have  come  by  the  way  of  ^/. 
BuJIatiaf  agfin  in  her  paflage  home.  The  part  of  her  cargo^ 
which  was  taken  in  at  the  time  the  (hip  was  driven  from  St. 
Cit\  has  already  been  paid  for  by  the  defendant ;  even  thffi 
would  not  have  been  paid  for  by  the  defendant,  if  he  had  con- 
ceived, that  the  vopge  had  been  at  an  end."  The  learned 
jodges  therefore,  except  Mr.  Juftice  pnileSf  after  giving  their 
opinions  upon  the  other  points  in  the  caufe,  ordered  the  rule 
for  a  new  trial  to  be  difcharged. 

A  deviation  may  alfo  be  juftified,  if  done  to  avoid  an  enemy,     [  3^'  3 
or  feek  for  convoy  ;  becaufe  it  is  in  truth  no  deviation  to  go 
out  of  the  courfe  of  a  vc^age,  in  order  to  avoid  danger,  or  to 
obtain  a  proteftion  againft  it. 

« 

Iq  an  adion  upon  a  policy,  which  was  to  infure  the  ff^Btam  Bond  v.  Ooa* 
Gallty  in  a  voyage  from  Bremen  to  (be  port  of  London^  war-  ^5/ 
ranted  to  depart  with  convoy ;  the  cafe  was  this,  the  Galley  fee 
£itl  from  Bremertj  under  the  convoy  of  a  Dutch  man  of  war  to 
the  Eliy  where  they  were  joined  by  two  other  Dutch  men  of 
war,  and  feveral  Dut^h  and  Englijb  merchant  (hips,  whence 
tbey  failed  to  the  Texel^  where  they  found  a  fquadron  of  Englijb 
fDen  of  war  and  an  Admiral.  After  a  ilay  of  nine  weeks, 
Aey  iet  out  from  the  Tpxel^  and  the  Galley  was  fepa  rated  in  a 
ftorm,  and  taken  by  a  French  privateer,  taken  again  by  a  Dutch 
pQvatecr,  and  paid  80  /.  falvage. 

It  w^o  ruled  by  Lord  Chief  Juftice  Holt^  that  the  voyaga 

might  to  be  according  to  ufage,  and  that  their  going  to  the 

'  Elb^  though  in  fa<^  out  of  the  way,  was  no  deviation  ;  for 

^ill  after  the  yea*  1703,  there  was  no  convoy  for  (hips  diredly 

/ram  Enmen  to  London,     And  the  plaintiff  had  a  verdifl. 

Oq  an  infurap^e  from  Lond9n  to  GibraJtary  warranted  to  Gordon  v.  Mor,. 
d^ait  with  convoy ;  it  appeared  there  was  a  convoy  appointed  Bofd?eu"2*slrZ' 
^  for  that  tradb  at  Spithead\  and  the  (hip  Rangir  having  tried  fgr  i^^S- 
Ptt^yoy  if)  tbf  Pmns^  proceeded  to  Sfithead^  and  was  taken  in 

her 
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her  w^y  ttiidier.  The  infurers  infilled  that  this  being  the  tirot 
of  a  French  war,  the  (hip  (hould  not  have  ventured  through 
the  Channel,  but  have,  waited  in  the  Downs  for  an  occafional 
convoy.  And  many  merchants  and  office-keepers  were  exa- 
mined  to  that  purpofe. 

But  Lord  Chief  Juftice  Lee  held  that  the  fcip  was  to  be 
confidered  as  under  the  defendant's  infurance  to  a  place  of  ge- 
neral rendezvous,  according  to  the  interpretation  of  the  words 
warranted  to  depart  with  convoy.  And  if  the  parties  meant  to 
vary  the  infurance  from  what  is  commonly  underftood,  they 
^  (hould  have  particularized  her  departure  with  convoy  from  the 

Downs,  The  juries  were  compofed  of  merchants  ;  and  in  both 
cafes  they  found  for  the  plaintiffs  upon  the  flrength  of  this 
dire£kion. 

[  3^9  ]  ^^  ^^^  ^^^^  ^^  jBdm/  againll  Nutt^  in  which  the  material 

Cowp.Rcp.6oi.  qycftion  was,  whether  a  warranty  had  or  had  not  been  complied 
*  with,  and  which  confequently  will  be  fully  ilatcd  in  the  follow- 

ing chapter,  the  point  of  deviation  for  the  purpofe  of  jn"ocuring 
convoy  alfo  came  under  the  confidcration  of  the  court.  Upon 
that  occafion  Lord  Mansfteld  2lXsA  the  whole  court  held,  that  if  a 
fhip  go  to  the  ufual  place  of  rendezvous,  for  the  fake  of  join- 
ing convoy  there  ready,  though  fuch  place  be  out  of  tie  dl- 
reS  courfe  of  the  voyage,  it  is  no  deviation, 

Enderhy  and  And  in  a  more  modern  cafe,  the  only  queflion  was,  whether 

cber,  siuiiu'.'^in    *l^ere  was  a  deviation  or  not  ?     Lord  Mansfeld  there  direfled 
Londun,  Trill,     (hg  jury  to  find-  for  the  plaintiffs,  if  they  believed  th^t  ihc 

captain  fairly  and  bond  fide  afled  according  to  the  heft  of  his 
judgment ;  that  he  had  no  other  view  or  motive  biit  to  come 
the  fafeft  way  home,  and  to  meet  with  convoy  ;  for  that  it  wai 
no  deviation  to  go  out  of  the  way  to  avoid  danger. 

In  our  law  books  we  fometimes  meet  with  cafes,  which  fcv, 
that  a  deviation  may  be  judified  by  the  ufage  and  cuflom  of  tbe 
trade.  But  that  is  not  quite  correft;  for  if  by  the  ufage  of  any 
particular  trade,  it  is  cuftomary  to  flop  at  certain  places,  lying 
put  of  the  dire£l  courfe  from  A.  to  B»  it  is  nqt  a  deviation  to  - 

flop 
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flop  there  ;bccaufe  It  is  a  part  of  the  voyage*  There  is  no  dc*  chap. 
;eptton  upon  the  infuier ;  becaufe  he  is  bound  to  tarke  notice  of 
be  ufages  of  trade  ;  they  are  notorious  to  all  the  world ;  and 
irhen  the  ufage  has  declared  it  lawful  in  a  fpecifick  voyage  to  go 
loany  place,  though  out  of  the  immediate  track*  it  is  as  much 
part  uf  the  contra£l  of  infurance  between  the  parties,  as  if  it 
liad  been  particularly  mentioned.  But  in  order  to  juftify  the 
captain  of  a  (hip  in  quitting  the  ftraight  and  direct  line  from  the 
port  of  loading  to  that  of  delivery,  there  muft  be  a  precife,  clear, 
and  eSabliOied  ufage  upon  the  fubjed,  not  depending  merely 
upon  one  or  two  loofe  and  vague  inilances. 

Where  a  (hip  was  infured  from  Liverpool  to  Jamaica^  and  Sniifbury  v. 
had  put  into  the  IJle  of  Man  \  it  appeared  that  there  Yicvejome 
infiances  of  the  Liverpool  Qiips  putting  in  there,  but  it  was  not 
the  fettled,  common,  eflablifhed,  and  dire^l  ufage  of  the  voyage 
and  trade :  it  was  therefore  held  a  deviation,  and  the  under- 
writers were  difcharged  from  any  lofs  that  happened  fubfe* 
quent  to  the  deviation. 

Having  thus  mentioned  all  the  cafes  to  be  found  in  the  books  f  -?  10  1 
of  reports,  which  operate  as  an  excufe  fpr  a  departure  from  the 
duecourfe  of  the  voyage,  and  which  prevent  thofe  cffcdls,  which 
always  follow  a  deviation,  namely,  the  difcharge  of  the  infurer 
from  his  contraft  ;  it  will  be  proper  to  obfervc,  that  it  is  not 
meant  (0  infinuate  that  other  circumftances  may  not  frequently 
happen,  which  will  have  precifdy  the  fame  confequences.  For 
wherever  a  (hip  dpe^  that  which  is  for  the  general  benefit  of  all  Cowpw  601.' 
parties  concerned,  the  aft  is  as  much  within  the  intention  and 
fpirit  of  the  policy,  and  cbnfequently  as  much  proteded  by  it,  as 
if  exprelTed  in  terms.  And  therefore  in  all  cafes,  in  ord.r  to 
determine  wjicther  a  diverfion  from  the  direft  courfe  of  the 
voyage  is  fuch  a  deviation  as  in  law  vacates  the  polic\ ,  it  will 
be  proper  to  attend  to  the  motives,  end,  and  confequences  of 
the  aft,  as  the  true  criterion  of  judgment. 

If  any  of  the  circumflanccs  above  ftated  do  really  and  bona 
f^e  occur,  fo  as  to  render  a  deviation  abfolutely  necelFary,  the 
^ij?  muil  puxfue  fuch  voyage  of  necefftty  in  the  diredl  courfe, 

and 
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and  Jn  the  fliorteff  time  poffible,  other  wife  ihe  tmdcnrrieen 
will  be  diicbarged.  B«eaufie  a  Yt>>*age  Tuperadded  by  ncccffity, 
ODght  to  be  fnbjeft  to  the  feme  quaKficationa^  and  entitfcd  only 
to  the  fanie  fijrt  of  latitude  as  the  origioai  voyage,  it  havrar 
become  by  operation  of  law,  a  part,  as  it  wele,  of  that  origtful 
voyage. 

lavahre  v.  Wai-      '^^^^  ^^?  '^^^  ^^^  3*  '^1^  ^Y  *«  Couit  of  King's  Bene*  !a 
ter.  Dougi.aSi4.  a  cafe,inwhich  the  voyagc  infufcdwasdcfcribed  in  tbcfc  wofds: 

*'  At  and  from  Port  VOrient  to  Pondichtrry^  Madras^  and 
^<  China^  and  at  and  from  thence  back  to  the  fliip*s  port,  or 
**  ports  of  difcharge  in  France^  with  liberty  to  touch,  in  tfc 
**  outward  or  homeward- bound  voyage,  at  the  iflcs  of  Frenn 
<<  and  Bourtoriy  and  at  all  or  any  other  ports  or  places,  what  or 
**  whcrefoever:  and  it  (hall  be  lawful  for  the  fatd  fliip,  in  this 
^  voyage  to  proceed  and  fail  to,  and  touch  and  ftay  at  any  porti 
<<  or  places  whatfoever,  as  welt  on  this  fide,  as  on  the  other 
•*  fide,  the  Cape  of  Gocd  Hope^  without  being  deemed  a  dcvia- 
«  tionx"  The  (hip  did  not  fail  till  the  6th  of  December  177& 
and  did  not  reach  Pondicherrj  till  the  23d  of  July  1777.  She 
continued  there  till  the  23d  of  ^jf^uy?  following,  when,  inftead 
df  proceeding  to  Ci^iW,{he  failed  for  Bengal^  where  having  pafM 
the  winter,  and  undergone  very  confiderable  repairs,  fhe  faiief 
f  31 1  1  ifom  thence  early  in  the  year  1778,  (being  the  fecond  (bip  that 
left  the  Ganges)^  returned  to  Poudicberry;  and,  after  taking  in 
a  homeward-bound  cargo  at  that  place,  proceeded  in  her  voya^ 
back  to  UOrienU  but  was  taken  in  Odioier  in  that  year  by  the 
Mentor  privateer.  The  ufual  time,  in  which  the  direft  voyage 
between  Pondicherry  and  Bengal  it  performed,  is  fix  or  fevei 
dtays,  but  the  Camatic  was  about  fix  weeks  in  geing  to  Bengtl^ 
and  two  months  on  the  ^ay  back  from  (hence  to  Pcndicherrf* 
Both  going  and  returning,  (he  either  touched  at,  or  lay  eflt 
Madrasy  MafuUpatamy  Vifigapatanty  and  Thnon,  and  took  it 
goods  at  all  thofe  places.  The  plaintiffs  refled  their  cafe 
chiefly  on  this  ground,  that  the  voyage  td  Bengai  was  adoptti 
by  neceflTity  for  the  fafety  of  the  (h  ip,  upon  the  bona  fide  opinion 
of  the  captain,  and  the  reft  of  the  officers,  and  of  one  Bervfi 
tha  fupercargo,  who  had  the  principal  management.  To  pron* 
this  neceffity  it  was  f\f oro  by  Bcrard  and  four-  mauiSy  that  tha 

(hip 
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Kf  had  bees  detained  long/^  in  £ur^  than  at  ioft  was  faKe«  C   tl   a   p: 
feeoy  and  that  lie  met  with  extremeljF  bud  w#a^er  on  her  oiit^ 
mnl  paffs^;  and  ai  P^dicherff  waa  fo  )eaky,4hiit  it  appear^ 
edta  iJkiSi  that  flte  nuft  be  cafeened»  which  cobld  eiily  be  done 
txBtngal^  thare  beiaig  no  other  ^ace  fi>  near,  to  which  fiie 
could  proceed  with  fafety,  where  that  operation  could  be  peiv 
fonned;  for.  that  no  harbour  between  Pondicberry  and  the 
Ganges  on  the  one  liie,  and  Pondiclnfrry  and  ^mkaj  on  the 
()tber^  would  admit  of  fo  large  a  v^el  being  how  down,  her 
bsrtheo  being  near  800  tons.  Indeed  it  turned  out  when  they 
got  to  Benga/f  that  ihe  could  be  impaired  without  careening : 
but  tbls  was  only  difcovered»  they  faid,  affer  flie  wirs  unloaded 
of  maeh  more  of  her  contents  than  could  have  been  ^one  with 
&iety  in  the  open  road  of  Pondickerfy.     All  the  witne(Ib&  foir 
the  piaintiflfs  fw<Mre  that  they  took  the  refolution  of  going  t^ 
Bengal  much  againft  their  inclination;  for  that  it  would  have 
been  not  only  more  for  the  advantage  of  the  owners,  but  alfo 
more  for  their  private  intereft  as  individuailsi  to  go  to  Chind^ 
they  having  prepared  their  own  adventures  for  that  market. 
Befides  the  circumflances  of  the  leak,  they  afligned  an  add- 
itional reafon   for  relinquifhing  the  voyage  to  China^  viz, 
that  they  had  been  fo  long  detained  at  Ppndiclstrryy  from  dela/s 
ia  unloading  their  outward-bound  cargo,  that  they  were  not 
ready  to  leave  that  place,  till  ft  was  too  late. to  undertake  the 
China  voyage  with  any  degree  of  p? udence  or  fafety ;  and-tbcy      [  3**  J 
bid  Bengal  was  the  beft  place  they  could  go  to^  in  orekr  to 
winter.    The  defence  fet  up  was;    ift,  Thiltthe  fiiip  bad 
oever  failed  on  the  voyage  itlfured,  her  defiination,  wfan  Jbt 
Uft  Europe^  having  been  for  Bengal^  and  not  for  Ckina^     2^^ 
Tbat  fappoiing  her  to  have  failed  on  the  voyage  defcribed  in  tho 
policy,  yet  her  going  from  Pondicbtrry  to  Bengtd^  in  dead  of 
proceeding  to  China^  was  a  deviation,  and  was  not  jufiified  b]r 
OBceffuy.     In  fupport  of  the  firft  ground  of  defence,  ceroaiai 
fecret  inibudions  were  rdied  upon  which  were  found  on  board 
the  fi^  and  were  addcefied  by  the  owners  at  l^Or'unt  u^,Bitari 
tbe  fupercargo,  and  which,  though  ohfcUrdy  penned,  .^va 
peat  room  to  contend,  either  that,  at  her  deptaBrtore,  it  bsld 
kcD  refolved  to  fubflirute  the  Bitigal  for  the  Giina  voyage,  or, 

at  leaft,  that  the  altof native  was  left  with  Btr^rdy  u>  be  d^* 

cided 
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C  H  A  P.  cided  one  way  or'  the  other,  according  to  certain  events  id 
India^  which  events  turned  out  in  the  fort  of  way  that,  ac- 
cording to  the  inftru£lions,  was  to  determine  the  voyage  for 
Bengal.  On  the  fecood  groundi  it  was  faid,  that  from  the 
plaintiff's  own  witnefles^  there  was  no  neceflity  for  going  to 
Bengal-^  and  that  inftead  of  going  dire6l]y  thither,  a  trading 
•  voyage  had  been  made  from  Pondickerrj^  which  afforded  a 
ilrong  prefumption  that  trading,  and  not  the  leak,  or  latcnefs 
of  the  feafon»  was  the  obje£l  of  going  to  Bengal.  On  the  part 
of  the  defence  alfo,  feveral  letters  were  read  (written  by  the 
owners  to  their  correfpondents  who  had  got  their  policy  under* 
,  written)  to  raife  a  prefumption  that  the  necefBry  of  going  to 

Bengal^  was  merely  a  pretence  devifed  after  the  captuie ;  and 
when  the  infurcd  began  to  apprehend  that  the  words  of  tke 
policy  would  not  cover  a  voyage  to  that  place.     This  is  the 

Vide  ante  c.2.   fnbfiance  of  the  evidence  given  in  this,  and  two  other  caub 

upon'the  fame  (hip,  though  not  on  the  fame  policy :  io  addition 
to  which  in  the  prefent  cafe,  the  fecret  inftruflions  gireoto 
Berard  hskd  been  more  attentively  pcrufed^and  afforded  flrongrr 
reafons  than  they  at  iirft  feemed  to  do,  that  the  vo>'age  to 
Bengal  was  predetermined  before  the  departure  from  VOruni, 
The  plaintiff's  witneffes  were  much  preffcd,  on  this  occalijo» 
to  fay  whether  the  latenefs  of  the  feafon  alone  was  fuch  as,  io: 
dependent  of  the  leak,  would  have  determined  them  to  abasiioa 
the  China  voyage  y  and  on  .the  other  hand,  whether  tbe  leakt 
L  3^3  J  independent  of  tbe  other  reafon,  would,  in  their  opinion,  have 
rendered  it  neceffary  fp  to  do.  To  this  they  faid,  they  could 
not  give  a  certain  anfwer ;  for  that  as  neither  of  the  cafes  iiad 
happened,  they  had  not  exercifed  their  judgment  upon  them. 

m 

"Lord  Mansfield  [ummed  up  ver)'  ftrongly  againfl  theplaintifi, 
on  the  head  of  fraud*  But,  independent  of  that  ground,  he 
ilated  a  new  point  againfl  tbera,  namely,  that  if  necefiity  wne 
.  admitted  to  have  been  the  fole  motive  for  ftibftifutingthe  vmage 
to  Bengal  in  the  place  of  that  of  China^  Jfiil  it  was  inaimktM 
en  the  infured  to  have  purfued  that  voyage  of  neccfjtty  dire^lu  :« 
the  Jhorteft  and  moft  expeditious  manner  \  and  that  li.e  tiehsjin 
going  from  Pondicherry  to  Bengal^  and  the  repeated  jhps  hyt.i.^P' 
ing  at  different  places^  and  tradi?ig  there^  were  deviati^ns^  <•«' 
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mi  imthin  theprote£iion  which  thefuppofed  necejjity  afforded  to  the  C    U    A    P. 
rfmf?  voyage. 

Notwithftanding  this  direftion,  the  jury  found  a  verdiQ  for 
the  plaintiffs.  Upon  a  motion  for  a  new  trial,  after  argument 
at  the  bar,  the  opinion  of  the  court  of  King's  Bench  was  de- 
livered by 

Lord  Mansfield. — **  If  this  application  were  made  upon  the 

ground  of  impeaching  the  teftimony  of  the  plaintiff's  witneffes, 

whaievcr  my  private  feniimenis  might  bp,  after  two  concurrent 

verdtfls,  1  Ihould  not  be  inclined  to  interpofe.     But,  without 

impeaching  the  evidence,  I  think  there  ought  to  be  a  new  trial, 

or  rather,  that  the  cafe  has  been  ill  decided.     The  queftion  is,  - 

whether,  without  imputation  on  any  body,  circumftances  have 

not  happened  to  take  the  voyage  out  of  the  policy  ?  A  deviation 

from  neceffity  muft  be  juftified,  both  as  to  fubftance  and  manner.   ^ 

'Nothing  more  niujl  be  done  than  what  the  neceffity  requires.     The 

•true  objeftion  10  a  deviation  is  not  the  increafe  of  the  rifk.     If 

that  were  fo,  it  would  only  be  neceffary  to  give  an  additional 

premium.     It  is,  that  the  party  contraSing   has  voluntarily 

fubflituted  another  voyage  for  that  which  has  been  infured.   If 

the  voyage  to  Bengal  \9as  unavoidable,  where  was  the  neceffity 

to  trade?  All  the  ports  touched  at  were  out  of  the  direfi  courfe ; 

and  fix  weeks  and  two  months  were  confunled,  inllead  of  fix 

days.     The  juffice  of  the  cafe  required  a  different  decifion." 

The  rule  for  a  new  trial  was  accordingly  made  abfolute.    The 

caufe  was  again  fet  down  for  trial ;  but  the  plaintiffs,  when 

they  were  ready  to  be  called  on,  fubmitted  to  the  opinion  of    [  313*  ] 

the  court,  and  abandoned  their  claim  againff  the  underwriters.  , 

* 

So  alfo  if  a  ibip  be  infured  upon  a  trading  voyage,  it  is  in- 
cumbent on  the  parties  affured,  to  cArry  on  that  trade  with 
ui'ual  and  reafonable  expedition,  otherwife  their  eondufl  will 
amount  to  a  deviation,  and  difcharge  the  policy. 

Thus  in  an  aflion  by  the  affured  againff  an  underwriter  on  Hartley  v.  Bug- 
a  policy  of  infurance  on  the  (hip  Blojfom^  at  and  from  the  coaft  2a  Geo.  lU.'^ 
ot  Africa  to  the  fFeJi  /ndies^  with  liberty  to  exchange  good$ 

and 
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and  jSavet ;  a  vcrdid  was  given  for  the  plabti£  Bat  i^ 
a  rule  being  obtaioed»  to  fliew  caufe  why  tbeie  Ihoald  not  be 
a  new  trial,  it  appeared  that  there  h^  been  a  great  deal  ol 
contiadidory  evidence,  and  many  points  ftartedac  the  trial  ^ 
but  the  quefiion  now  made  was,  whether  the  plaintiff,  by  the 
ule  he  made  of  the  veffel  on  the  coaft  of  Afrka^  and  the  de- 
lay he  there  occafioned,  was  not  the  caufe  of  the  lofs ;  di^t 
is,  whether  be  did  not  make  fuch  ofe  of  her  during  her  fiay 
on  the  coafl,  contrary  to  the  defign  of  the  policy,  as  amounted 
to  a  deviation. 

It  appeared  in  evidence,  that  this  (hip  fiayed  <m  the  otti 
from  Augujl  to  March ;  that  Ihe  was  employed  in  rcretviq| 
flaves  on  board,  the  produce  of  the  cargoes  of  other  0up^ 
which  were  afterwards  put  on  board  other  fhips^  and  fent  \q 
the  Weft  Indies  \  that  this  is  the  employment  of  what  they  ciB 
%fa£loryJhip ;  but  that  a  regular  fa£lory  (hip  is  thaediedandGa* 
vered,  and  receives  the  flaves  till  a  fufficient  number  is  coUeM 
to  fend  away  in  theveiTels;  but  it  did  not  appear  that  any  fUvOi 
the  produce  of  the  BloffonC^  own  cargo,  were  fent*  awigr  ip 
other  veflels,  but  that  her  ftay  there  was  feveral  months  b^oiyi 
the  ufual  fiay  of  Ihips  in  that  trade.  After  arguoieot  at  the 
bar. 

Lord  Mansfield  faid,  <*  When  di&rent  points,  are  ^gSgSA 
at  a  trial,  and  a  great  deal  of  evidence  applied  to  each,  aad  the 
counlel  go  out  of  the  caufe,  it  is  not  to  be  wondered  at,  if 
juries  (hould  lofe  their  attention  to  the  material  point.  Hie 
great  advantage  of  a  motion  for  a  new  trial  is,  that  after  ai{o- 
ment  on  the  motion,  the  caufe  goes  down  again  winnowed  (nn 
the  chaff  of  the  firft  trial.  The  fingle  point  here  is,  whether 
there  has  not  been  what  is  equivalent  to  a  deviation,  wbedxr 
the  riflsL  has  not  been  varied  ?  not  material  whether  or  nottjie 
riik  has  been  greater.  If  a  Ihip  infured  for  a  trade,  is  tumeil 
into  a  floating  warehoufe,  or  a  fa&>ry  fliip,  the  riflL  isdif-i 
ferent,  it  varies  the  flay,  for  while^e  is  ufed  as  a  warehoufe. 
no  cargo  is  bought  for  her.  The  law  being  clear,  how  is  the; 
bBi\  The  captain  fays  flie  was  not  ufed  as  a  fadory  fliip,  hii 
^idence  is  much  impeached :  but  be  fayS  he  was  young  in  tfat] 

8     '  trader 
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hM ;  Ke  M^er  Taw  a  hStory  (hip  but  dnc«»  add  was  not  in  C 
fti6r;'he  might  have  aTalvo,  becaufe  this  was  not  thatched; 
hon  was  fheiiled  as  a  thatched  (hip  is  ufeH  ?  It  is  (^id  that  let* 
ters  ire  not  records ;  *tis  true  they  may  be  contradifled ;  but 
if  they  ar6  from  the  parties,  and  are  not  contradifled,they  arc 
•i  fltong  as  any  records.  Thic  fa3  is  clear,  the  rifle  is  differ* 
eat  in  point  of  length,  ^c/'     Rule  abfolute  for  a  new  trial. 

'  So  in  dn  a6liort  on  a  policy  from  London  to  Port  Endlcly  oii  Parkinfonr. 

.  ^-.fe.  k^  k  t/f$*ii  Collier,  Sittingf 

thecoaft  of  J/rrea^  at  fix  guineas  ^r  cent,  on  the  fhip  till  inK.B.  aftct  ' 

awofcd  at  anchor  24.  hours,  end  on  goods  till  d^charged  and  ^^^^*>-  '797* 

yl^dj  landed.  The  (hip  arrived  on  the  coaft  on  the  6th  of  Afejf, 

•ml  Wis  captured  by  the  FreAch  on  the  4th  of  Junr.     The 

barter  in  the  trade  is  carried  On,  on  boafd  the  vefTe?^  arid  the 

joods  afterwards  fertt  on  fhore,  in  boats,  and  the  giims  brought 

tfek.'    1ft  ^Mt  cafi,  the  difchargc  of  the  cargo  had  not  be- 

Jjtiff,  the  gums  not  having  been  brought  down  to  the  cOa(t» 

w^HiJcli  ptlrpofe  it  is  necefTary  to  have  a  previouis  agree- 

iMnt  wMi  the  King  of  the  Country  ;  but  lio  delay  had  bee!i 

tfcd.  'The  court  fel  for  the  defendant  contended,  that  by  the 

tuftom  of  this  trade,  the  riik  on  the  goods,  as  well  as'o& 

tte  (hip,  expired  in  24.  hours,  and  that  the  rifle  on  the  cafgo^ 

Ivbile  ort  the  coaft,  was  prote3ed  by  the  homeward  policy, 

at  15  guineas  per  ant. — Lord  Kenyon  refufed  thd  evidence, 

lbth'-(>f  the  homewatd  policy,  and  of  this  fuppofcd  ilfage, 

(whicli  he  had  on  a  former  occafion  admitted  agaiAft  his  ovrik 

opinion,  and  on  which  a  new  trial  had  been  granted),  to  qua- 

nfy  the  cle^r  and  unequivocal  language  of  the  policy,  which 

covered  the  rllk,  till  the  goods  were  landed.     That  if,  in  lanet-- 

%»  any  unnecefTary  delay  had  been  ufed,  that  might  amount 

to  fomething  in  the  nature  of  a  deviation,  fo  as  to  difcharge      ^ 

the  infurer  ;  but  that  did  not  appear  to  be  the  cafe  in  the  pre* 

tent  inftance«         ' 

But  though  an  aflual  deviation  ftom  the  voyage  infured  is 
Vhus  fatal  to  the  contrad  of  infurancc  ;  yet  a  deviation  merely 
intended,  but  never  carried  into  effeft,  is  confidered  as  no  de- 
viation, and  the  infurer  continues  liable.  This  has  been  fre- 
quently fo  decided.  Thus  in  the  cafe  of  an  iafurance  from  Gsl^  Pofterv.wiimtr, 
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o  H   A   p.  r$UHa  tb  tijimty  and  «t  and  from  thatiec  to  Bri/f{fl ;  it  ip* 

pearedy  thart  the  captain  had  taken  in  f<ilt,  which  he  was  tode* 

liver  at  Falmsuthy  before  be  went  to  Bftjfnl ;  but  (he  Oiip  ws 

taken  in  the  diivfl  road  to  horh,  and  before  (he  came  to  the 

U.Ch.Juil.Lee.  point,  where  (be  would  have  turned  off  to  fFaimeufh,     h  vnn 

held,  that  the  infdrer  was  liable  ;  for  it  is  hut  an  inientim  H 
druitttf^  and  that  was  held  not  fuificient  to  difcfaarge  the  an* 
dcrwriter. 

• 

a  Sti».  is4«.  '"  ^^  ^^^  ^^  Cartir  v.  the  RcyaJ  Exchange  AiTurance  Com* 

pany,  where  the  infurance  was  from  Honduras  to  Lanim^  anrf 
a  con(ignment  to  vfm/^/n/tfm  .*  a  lofs  happened  before  ifaecamc 
to  the  dividiirg  point  between  the  two  voyages*  for  wkicb  the 
iiUurers  were  held  liable  to  pay. 

The  do£lrine  laid  down  in  thefe  cafes  has  (inoe  been  fre- 
quently recognized  in  fubfcqueiit  decifions,  atid  paiticularlyb)' 
tMsl.  361.      *  l«ord  Mansfield m  t^e  cafe  of  ThelluJJon  v,  Fergvjfan^  which  wiH 

be  fully  reported  in  the  next  chapter.  The  tafurance  wasinm 
Guadaloupe  to  Havre^  and  by  the  depo(itions  it  appeared  tbal 
the  (hip  faUed  for  Hofure^  and  was  always  intended  for  Hevn\ 
bi(t  was  dire£led  to  keep  in  the  courfc  olSreft  for  iafeiy.  Oae 
of  the  grounds  of -defence  was,  that  the  (hip  never  failed  fioiB 
Guadal9upe  to  Havre^  but  on  a  voyage  from  Guadaloupe  toSrefi. 
Lord  Mansfield,  in  anfwer,  faid,  *<  the  voyage  to  Breft  was^at 
Boftf  but  an  intended  dtviathn,  not  carried  intoefiefi." 

Ify  however!  it  can  be  made  appear  by  evidence,  that  it  ne- 
ver  was  intended  nor  came  within  the  contemplation  of  the  par- 
ties to  fail  upon  the  voyage  infured^  if  all  the  (hip's  papers  and 
documents  be  made  out  for  a  diScrent  place  from  that  defciibed 
in  the  policy,  the  infurer  is  difcharged  from  all  degree  of  refpoo- 
fibility,  even  though  the  lofs  (hould  happen  before  the  dividing 

f  3'5  ]      P^*"^  ^f  ^^^  ^^^  v^ages.  This  diflin£lion  was  very  properly 
taken  by  the  court  of  King's  Bench,  in  a  very  modern  cafe ' 
and  by  that  diftindlion  they  admitted  the  general  doctrine,  \kith 
^    '    •   '  refpcQ  to  the  intention  to  deviate,  in  its  fulleft  extent. 

iVooidridge  v.         The  (hip  Molly  being  infUred   *<  at  and  from  Marfland  to 
K^ydcu,  Dougi.  Qiii^»y  ,fg^  taken  in  €hejafeak  S<y,  in  the  way  to  Eurtfe- 

Upon 
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jtjpeh  thU  tlie  inCured  brought  this  a€licm  againft  die  fiefe  CHAP. 

<0iie  of  the  underwriters  on  the  policy.  Tlie  trial  came  on  at 
(?«iUhi// before  Lotd  MaHsfieUf  whena  verdi£l  ws  fpund  for 
the  defendant.  A  new  trial  being  moVed  for,  the  material  faSft 
of  the  cafe  appeared  to  be  as  follows  :*-«The  ihip  was  cleared 
from  Maryland  to  Patmouihy  and  a  bond  given  that  all  the 
tfiiimerate4  goods  (hould  be  landed  in  Britain^  and  all  the  other 
goods  in  the  Briiijh  dom  in  ions*  An  affidavit  of  the  ownet-  flated 
that  the  veBel  was  bound  for  Falmouth,  The  bills  of  lading 
weie»  "To  fMbnoulh  and  a  market:**  and  there  was  no  cvi« 
-  deuce  whatever  that  (he  was  deflioed  for  Cadiz.  The  placd 
where  flie  was  taketi,  was  in  thecourfe  Erom  Maryland  both  to 
Cai£%  and  Falmouth^  before  the  dividing  point.  Many  droism* 
ftances  led  to  a  fufpicion  that  (he  vras,  in  truth,  neither  deOgoed 
for  Falmouth  nor  Cadiz^  but  for  the  port  of  Bofton^  to  fupply 
9citAmerican  army ;  but  there  was  tiot  fufiicientdired  evidence 
ef  that  faft.— At  the  trial,  Lord  Mansfield  told  the  jury,  that  if 
Aey  ttionght  the  voyage  intended  was  to  Cadiz^  they  mufl  (ind 
for  the  plaintiff.  If,  oti  th«  contrary,  they  (hould  think  there 
was  no  defign  of  going  to  Cadtz^  they  muft  find  for  the  defend- 
ant. It  alfo  appeared  in  evidence,  that  the  premium  to  iniure  a 
voyage  from  Maryland  to  Falmouth^  and  from  thence  to  Gfidiz^ 
woidd  have  greatly  exceeded  what  was  paid  in  this  cafe.  Upon 
the  motion  for  a  new  trial  being  argued,  the  counfel  for  the 
plaintiff  cited  the  two  cafes  above  itated  from  Strang^ %  Re- 
ports. 

Lord  Mansfield, — "  The  policy,  on  the  face  of  it,  is  froflj 
^daryland  to  Cadiz^  and  therefore  purports  to  be  a  direft  voy- 
age to  Cadiz.  AH  contrails  of  infurance  mud  be  founded  oa 
truth,  and  the  policies  framed  accordingly.  When  the  infured 
intends  a  deviation  from  the  direfl  voyage,  it  is  always  provided 
Ibr,  and  the  indemnification  adapted  to  it.  There  never  was 
a  roan  fo  foolilh  as  to  Jntend  a  deviation  from  the  vpyage  de* 
fc^ibed,  when  the  infurance  is  made,  becaufe  that  would  be 
paying  without  an  indemnification.  Deviations  from  the  H  316  j 
Voya^gp  infured  arife  from  after-thoughts,  after-intereil,  after- 
temptation;  and,  the  party,  who  a£iually  devjat$$  from  th^ 
voyage  defcribed^  means  to  give  up  his  polM:y.    fiut  a  devi^ 

it%  ation 


ji*  O  F    D  E  V  I  A  T  I  O  K. 

C  E>  Ai  P>  atidn  merely  intended,  but  never  carried  into  eff^S,  is  a9  no 
V_^-,|  -^^'    deviation.     In  all  the  cafes  ot  thai  fort,nhe  terminus  a ^9 and 

ad  qtitm^  were  certain  and  the  fame.  Here,  was  the  voyage 
ever  intended  for  Cadiz  ?  There  is  not  fuffictent  evidence  of 
the  deftgn  to  go  to  Boftorty  for  the  court  to  go  upon.  But 
fomc  of  the  papers  fay  to  Falmouth  and  a  market :  fome  to 
Falmau/b  only.  None  mention  Cadizy  nor  was  there  any  per- 
fon  in  the  (hip,  who  ever  beard  of  any  intention  to  go  to  that 
port.  A  market  is  not  Tynonimous  to  Cadiz  \  that  expreflion 
might,  have  meant  Napksy  Leghorn^  or  England,  No  man, 
upon  the  inftrudlions,  would  have  thought  of  getting  the  po- 
licy filled  up  to  Cadiz.  In  (hort,  that  was  never  the  voyage 
intended,  and  confequently  is  not  what  the  imderwriters  meant 
to  infure/' 

Mr.  Jufilce  BuIIer. — "  I  am  of  the  fame  opinion,  I  believe 
the  law  to  be  according  to  the  authorities  mentioned  on  tbe 
part  of  the  plaintiff:  but  it  does  not  apply  here.  This  is  a 
queftion  of  fa£}.  There  cannot  be  a  deviation  from  that, 
which  /lever  exilled.  The  weight  of  the  evidence  is,  that  tbe 
voyage  was  never  defigned  for  Cadiz*'*  v  . 

Mr.  Juftice  ff^lles  and  Mr.  Juftice  AJhhurJi  concurring  in 
the  opinion  delivered  by  Lord  Mansfield  ^ni  Mr.  Juftice  ^a/* 
ler^  tbe  tule  for  a  new  trial  was  difcharged.. 

Way  V.  M»di.         I"  *  ^»'l  l^i^^i"  cafe  the  fame  doflrine  was  advanced,  namely, 
tiian;.  2  Term     ^^i^t  if  a  fliip  be  infurcd  from  a  day  certain  from  A.  to  B.  and 

before  the  day  fail  on  a  different  voyage  from  that  infurcd,  the 
affured  cannot  recover ;  even  though  the  fliip  afterwards  fall 
into  the  courfe  of  the  voyage  infured,  and  be  loft  after  the 
day  on  which  the  policy  was  to  have  attached. 

f  716  fl  1  Since  the  fecond  edition  of  this  work  was  publifticd,  the 
cafes  of  Wooldridge  v.  Boydelly  and  fFay  v.  ModigUanrj  have 
again  come  under  difcufFiqn  in  the  court  of  Cortimon  Pleas; 
and  it  has  been  held  by  the  four  judges  of  that  court,  one  of 
whom  fat  in.  the  court  of  King's  Bench  when  the  two  cafes 
juft  reported  were  decided,  that  where  the  termini  of  the  in- 
tended voyage  continue  the^fame  as  thofe  defchbed  in  th^  po- 
licy, 


ante,  p.  19/ 
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Ifcy-,  an  intention  to  go  to  an  intermediate  port,  though  that    <!'  H\  A   ^* 
intention  fliould  be  formed  previous  to  the  (hip's  failing,  will  '^^-^-^^ 
not  vitiate  the  infurance  till  aflual  deviation.    The  cafe  has  al-  ^^J'^fJ  \'^P^' 

zH  Biack..Rep. 

leady  been  quoted  for  another  purpofe ;  and  the  fads  as  ta  this  p.  341.  See 
point  are  (hortly  thefe.  The  infurance  was  at  andfnmGrt'^ 
iuidatoLiveTpool\  the  ihip  failed /r^m  Grenaday  bvund for  Liver '^ 
p99lf  but  with  a  defign  formed  before  the  commencement  of  the 
voyage^  as  appeared  by  the  clearances,  and  w^s  admitted  on  all 
lides,  to  touch  at  Coricj  in  her  way  to  Liverpooly  but  was  totally 
loft  before  (he  arrived  at  the  dividing  point.  In  the  courfe  of 
the  argument  a  cafe  of  Stott  v.  Vaughan^  was  mentioned,  at 
having  been  tried  before  Lord  Kenyon^  at  the  fittings  at  Guild-" 
baliy  after  Hilary  Term  1794,  in  which  his  Lordfhip  nonfuited 
the  plaintiiF,  in  an  a£lion  on  a  policy  on  this  very  (hip,  being 
of  opinion  that  the  cafe  fell  within  thofe  oi  fVooldridge  v.  Boy^*^ 
delU  and  fVay  v.  ModigUar,i^  and  that  there  was  no  inception 
•f  the  voyage  infured.  The  court  of  Common  Pleas,  how- 
ever, having  taken  time  to  deliberate  upon  this  cafe  of  Kewley 
V.  iJyflfi, delivered  their  opinion  asto  the  3d  queftion,that  where 
the  termini  of  the  intended  voyage  were  really  the  fame  as 
thofe  deicribed  in  the  policy,  it  was  to  be  confidered  as  the 
fame  voyage,  and  a  defign  to  deviate,  not  effe£led,  woiild  not 
vitiate  the  policy.  That,  in  IVooldridge  v.  Boydelly  it  appeared 
there  was  no  intention  that  the  (hip  fhould  go  to  Cadiz  at  all» 
which  was  mentioned  in  the  policy  as  her  port  of  delivery ;  and 
in  fFay  v.  Modigliani  there  was  an  aduai  deviation,  by  the  fbip 
going  to  fifh  on  the  h^nYi  oi Newfoundland :  thofe  cafes  there- 
fore were  wholly  different  from  the  prefent,  for  here  the  (hip 
was  really  bound  to  Liverpool^  though  there  were  alfo  cleari^ 
ances  for  Corke  [a). 

From  the  propofition  juft  eftablifhed,  namely,  that  a  mere  in- 
tention to  deviate  will  not  vacate  the  policy,  it  follows  as  an 
immediate  confequence,  that  whatever  damage  is  fudained  be* 
foYe  adu^l  deviation,  will  fall  upon  the  underwriters.  - 

(a)  See  the  cafe  of  M'tdMnv9odv.  BUket^  7  Term  R.  162.  where  the  fcveni 
cafe?  immediately  preceding  on  the  diflinAion  between  deviations  intended,  but 
Boc  carried  into  effcA,  and  aon-inception  of  the  Toyagc  infured^  aic  much  coiin 

r  F  3  Thua 
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«   H   A   l>.      Thus  it  was  held  by  Lord  Chief  JaaiceN^«//,wbDr»^  that 
V^iap^^^^iii^  if  a  policy  of  ii>6ir^iicel>e  made  to  begio  froa  the  depurtaic  of 

aLd  Ra  I^"^'  ^^*^  ^*P  ^^"^  England  uDtil,  Wr.  and  after  the  departure  a  da* 
2  Silk.  44^        mage  happeaSt  He.  and  then  the  fliip  dfvi^f^  9  though  tfas 

policy  is  difcharged  from  the  time  of  the  deviation^  yet  fortbe 
damages  fnftained  before  the  deviation,  the  infiirers  fliall  mike 
latisfadion  to  the  infi^red* 

poiif .  787.  SubjeA  to  th<5  r)|les  alreaidy  advanced,  deviation  •r  90t  is  4 

Qneftion  of  fa£^  to  b^  decided  according  to  the  ^ciimfiaac^ 
of  the  cafe. 

Vide  poft>  c.  19.      In  cafes  of  deviation,  the  premium  is  not  to  be  returned ; 

becaufe  the  riik  being  cpxmpcnced,  the  underwriter  is  cotitkd 
to  retain  it. 

Antejj  p.  298  «.        In  the  cafe  o^Hogz  v.  H9rner^  s^bove  (juotedi  Lord  Kia^ 

being  of  opinion  that  the  Ihip  had  deviated,  it  was  infiftcd  foi 
the  plaintiff,  that  as  the  intention  to  go  to  Ears  (the  going  to 
which  place  was  the  deviation  relied  on  by  the  defendant)  M 
exifled  prior  to  the  failing,  it  was  a  non*inception  of  the 
yoyage  infured,  and  he  had  a  right  to  the  return  of  premtim* 
Lord  Kertjon^  however,  was  of  opinion  that  there  was  att  in- 
ception of  the  ri{k  a/,  and  the  contrail  was  entire,  cooler 
quently  there  could  be  no  return  of  premium.  But  of  tln^ 
ipore  will  be  faid  in  a  fubfequent  chapter. 


s^ 


CHAPTER  THE   EIGHTEENTH, 

Of  Non-Compliance  with  Warranries. 

IN  the  two  preoeding  chapters  we  have  fecn  the  effisd,  which  C    HAP. 
the  aon-ohfervance  of  implied  conditions  has  upon  the  con-  *_^-^i-^_r 
trad  of  infurance ;  we  (ball  now  proceed  to  confider  the  na* 
tuie  of  warranties ;  their  various  kinds;  and  how  far  they  mufl 
be  coflDj^ed  with  on  the  part  of  the  infured,  in  order  to  render 
tbe  contra^  binding  between  the  parties.     A  warranty  in  a  '  "^^^  ^^P* 
[policy  of  infiiraiice  is  a  condition  or  a  contingency » that  a  cer* 
rtaia  thing  (hall  be  done,  or  happen,  and  unlefs  that  is  performed^ 
there  is  no  valid  contr^.     It  is  pcrfe£lly  immaterial  for  what 
'Wm  the  warranty  is  introduced  ;  or  whether  the  party  had 
•day  view  at  all :  but  being  once  inferte^,  it  becomes  a  binding 
coodiiion  on  the  infured :  and  unlefs  be  can  fliew  that  he  has 
hUasraliy  fulfilled  it,  or  that  it  was  performed,  the  contrad  is 
[•Ifae  fame,  as  if  it  had  never  exided.     We  have  already  fcen  Chap.  t6, 17, 
the  broaoh  of  an  implied  condition  is  fuflicient  to  avoid 
policy  ;  «  fortiori^  therefore,  the  efiefl  muil  be  the  fame, 
{ce  the  conditioa  is  exprefs,  and  not  liable  to  mifreprefcn- 
ion  or  error,  bccauie  it  makes  a  pan  of  the  wruten  con* 
i'tnd.    To  fay  that  the  underwriter  (hoyld  anfwer  for  a  lofj^, 
notwithftanding  the  other  party  has  failed  in  his  engagements, 
fiwould  be  to  make  a  different  rule  in  this  fpecies  of  contrail, 
-from  that  which  Cabfifts  in  every  other  ;  although  this  of  all 
other  contrafis  depends  moft  upon  the  firideft  attentioti  to  the 
poreft  rules  of  equity  and  good  faith.    Indeed  the  obligation  to 
a  ftriA  perfomance  of  all  promifes  and  conditions  in  every 
fpecies  of  contcad,  may  be  deduced,  as  has  been  truly  ob- 
ferved  by  an  elegant  moral  writer,  from  the  neceflity  of  fuch  a  Paley'i  Mor. 
ccaidu£t  to  the  well-being,  or  the  exifience  of  human  fociety. 

We  baw  fatd  that  a  warranty  muft  be  (lri6Uy  and  KtrraWy 
perfioraied  ;  and  therefore  whether  the  thing,  warranted  to  bo 
A)ne|  be  or  be  not  cfieotial  to  the  fqcurity  of  the  (hip  ^  or 

F  r  4  whether 
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I  Term  Rcji. 
p.  346. 


Pothi6r  Tr. 

duCjntrat 
o'Affurancc, 

p.  197. 


C  H  A  £.  wbether  the  lols  do  or  do  not  happen^  on  account  of  the  breads 
of  the  warranty,  ftiji  the  infured  has  no  reaie4y  ;  becai:^  li^ 
htmfelf  has  not  performed  his  part  of  the  cootra3»  and  if  he 
did  not  mean  to  perform*  he  ought  not  to  have  bound  himfeiC 
-by  fuch  a  condition.  And  though  the  condition  brqi^  be  not 
perhaps,  a  material  one,  yet  the  jultice  of  the  law  is  evident 
from  this  confideration :  that  it  is  abfolutely  neceflary  to  have 
pne  rule  of  decifion ;  and  that  it  is  much.better  to  (a^  that  war- 
ranties (hall  in  all  cafes  be  flrifUy  complied  with,  than  to  leave 
it  in  the  breaft  of  a  judge  or  jury  to  fay,  that,  in  one  cafe  it 
(hall,  and  in  another  it  fliall  pot^  The  very  meaning  of  ^ 
yrarranty  is  to  preclude  all  enquiries  into  the  materiality, or  the 
Jubjlantial  performance  of  it :  and  although  fometimes  partial 
inconveniencies  may  arife  from  fuch  a  rule ;  yet  i^pon  the 
whole,  it  will  certainly  produce  puhlick  falutary  effedls.  The 
infured  is  bound  not  to  draw  the  underwriter  into  error,  by 
falfe  declarations  refpefling  thofe  things,  about  which  thecoi|> 
tra£l  is  made.  •   JO/bet  pic^Jlaxe  rem  ita  effe  ut  affirmaiwi* 


But  a^  a  warranty  muft  be  ftri£Uy  complied  with  in  favour 
of  the  underwriter,  and  againil  the  infured,  equal  juftice  d^ 
:piandss  and  the  true  n^eaniog  of  the  contrafl  of  infurance 
Requires,  that  if  a  Arid  and  literal  compliance  with  the  war* 
ranty  will  fupport  the  demand  of  the  infured,  the  decifiot 
pught  to  be  in  his  favour,  efpecially  when  by  fuch  a  dedfiov 
all  tl^e  words  in  the  policy  will  have  their  full  operation. 

Bbckburft  v.  In  an  a£lion  on  a  policy  on  goods,  dated  9th  Dtander  11%^ 

r!*36o.*  ^   '^™  Pfi  ^r  «<^^  ^^>  warranted  well  this  9/A  day  etf  December  1784 : 

it  appeared,  that  the  warranty  was  at  the  foot  of  the  poliqr; 
that  the  policy  was  underwritten  between  the  hours  of  <Mieand 
thre^  ip  the  afternoon  of  the  9th  of  Diomber  \  that  the  fliip 
yras  well  at  fix  o'clock  in  the  mornii9g»  butwailoHatci^ 
q'clocl;  the  f^^  mo^'nin^. 

Upon  a  motion  to  fet  afide  a  oonfttit,  which  had  been  es- 
fered,  Lor8  Kfnfon  Chief  Juftice,  Jfrhurjly  fiuBer,  and  Grefit 
juftices,  were  clearly  of  opinion,  that  the  warxinty  was  Mi« 
^i^ntly  complied  wit^^  if  the  0itjp  w^rp  vfJtIl  U  any  titnpilHt 
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kwfX  tbit  tbe  tiature  of  a  warranty  goes  to  determine  the  quef-  C  ft  A  P. 
tioR;  for  as  it  is  a  matter  of  indifference  whether  the  thing 
warranted  be,  or  be  not  material,  and  yet  rtuft  be  literally 
vwnpiied  with;  ftili  if  it  be  complied  with,  that  is  enough: 
<lfat  there  was  good  reafon  for  inferting  thefe  words,  becaule 
they  protefted  the  underwriter  from  loffes  before  that  day,  to 
wiiich  he  would  otherwife  have  been  liable,  as  the  policy  was 
on  the  goods  from  the  lading :  and  thus  too,  the  words  loft  or 
'not  kft  have  alfo  their  operation. 

This  being  the  cafe,  it  follows  as  a  neceflary  confequcnce,  Cowp.  607. 
Trtiat  it  is  very  immaterial  to  what  caufe  the  non-compliance  b 
to  be  attributed  \  for  if  the  faft  be,  that  the  warranty  was  not 
complied  with,  though  perhaps  for  the  beft  reafons,  the  policy 
to  no  effe£l.  The  contingency  has  not  happened ;  and  there-  ^ 

fore  the  party  interefted  has  a  right  to  fay,  that  there  is  no 
contrad  between  them.  Upon  this  account  it  is,  that  if  a  (hip 
be  warranted  to  fail  on  or  before  the  ifl  of  Auguft^  and  (he  be 
prevented  by  any  accident  from  failing  till  the  2d  of  Augujt^ 
'|i  by  the  fudden  want  of  any  nece{rary  repair,  or  by  the 
appearance  of  an  enemy  at  the  mouth  of  the  port,  the  cap- 
tain  woold  do  right  not  to  fail :  but  there  would  be  an  end  of 
the  policy. 

Iq  this  ftrid  and  literal  compliance  with  the  terms  of  a 
warranty  confifts  the  difference  between  a  warranty  aqd  a  re- 
prefentation. 

Of  this  dtfiindion  fomething  was  faid  in  a  preceding  chap-  vj<]eante,e.  xo. 
ter:  it  h  fufficient  now  to  obferve,  that  a  warranty,  as  part  of 
the  agreement,  and  a  condition  on  which  it  was  made,  rouft 
htflrifffy  complied  with,  whereas  a  reprefentation  need  only 
*bc  ftrfoTtntiinfuiJIance.   In  a  warranty,  the  perfon  making  Pawfonv.Waiw 
it  takes  the  ri(k  of  its  truth  or  falfehood  upon  himfelf :  in  a   **"'       ^      ' 
repre(entation,  if  the  infured  aflfert  that  to  be  true,  which  he 
either  knows  to  be  falfe,  or  about  which  he  knows  nothing, 
the  policy  is  void  on  account  of  fraud.     But  a  reprefenta-    ' 
tion,  made  without  fraud,  if  not  iiilfe  in  a  nutterial  point,  or 
if  it  ht  fuhflaniiiJly^  thoagh  Aot  Uteralh  fulfilled,  does  not  vi« 
|»te  thf  ooU^y, 
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But  as  reprereatations  were  very  often  tnade  io  wsilivg^  bf 
way  of  inllru6lions  JFor  eflFeding  a  policy,  it  .became  nsceOkry 
to  fpecify,  what  written  dccldratlons  ibould  be  deemed  wai* 
ranties,  and  what  r^prefentations.  It  was,  therefore,  by 
feveral  decifions  of  the  courts,  held  to  be  law,  that  in  order  t^ 
make  written  inftrudions  valid  and  binding  as  a  warranty,  tbey 
mud  appear  on  the  face  of  the  inftrument  itfelf,  by  which  the 
contra£l  of  infurance  is  effefted. 


PjuUiVv  vvam       This  was  declared  by  Lord  Mansfield  in  a  very  particular 
fon^  Cow'p.79o.  manner  in  anfwer  to  a  queftipn  put  to  him  by  Mr.Davn^rt 

at  the  defire  of  the  underwriters,  after  be  had  delivered  th^ 
opinion  of  the  court  upon  a  quellion  oo  a  reprefeotatioa* 

Even  though  a  written  paper  be  wrapt  up  m  the  f^Sff^ 
when  it  is  brought  to  the  underwriters  to  fubfcribe,  and  (hewn 
to  them  at  that  time;  or  even  though  it  be  wafir€dt9  thep9r 
lUy^  at  the  time  of  fubfcribing  \  flill  it  is  not  in  either  cafe  a 
warranty,  or  to  be  confidered  as  part  of  the  policy  itielf,  bot 
only  as  a  reprefentation.  *  Both  tbefe  infiances  have  occuned 
in  caufes  before  Lord  Mansfield. 


Pawfon  V. 
Barnevelt,  at 
Guildh.  Trin. 
Vacat.  1779. 
Doug.  p.  z». 
|o  the  notes* 


In  an  a3ion  on  a  policy  of  Infurance,  the  coun&l  (or  the 
defendant  offered  to  produce  witnelfes  to  prove,  that  a  wrktea 
memorandum  inctofed  was  always  confidered  as  part  of  the 
policy.  But  Lord  Mansfield  faid,  it  was  a  mcie  queHion  of 
law,  and  would  not  hear  the  evirience ;  but  decided,  that  a 
written  paper  did  not  become  a  ilri£l  warranty,  by  being  folded 
up  in  the  policy. 


Size  V.  Flet-  In  the  other  cafe  it  appeared,  that  at  the  time  when  tHp 

£!lft!vac!*i779.  iufurers  underwrote  the  policy,  a  flip  of  paper  was  wafer^d  ip 
Doug.  p.  12.       it,  defcribing  the  ftate  of  the  fliip  as  to  repairs  and  ilreagt^ 

and  alfo  mentioning  feveral  particulars  of  her  intended  voyage, 
which  particulars  in  the  pv^t  had  not  been  coa)plied  wjtb* 
Lord  Mansfield  ruled,,  that  this  was  only  a  rcprpfentali^n ;  9j4 
if  the  jury  fhould  think  there  was  no  fraud  intended,  and  th^ 
the  variance  between  the  intended  voyage,  as  defcribed  in  tho 
{lip  of  paper,  and  tdc  acSlual^  voyage  a$  perfqj^Ried,  did  not  teod 
to  increafe  the  liik  0I  the  underwriters,  he  dijrr^d  ihefo  ta 
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fM  for  Am  plai  Aifi^  which  they  aocordiogly  did.     This  ver*  CHAP, 
difi  W9S  %ftef  w«urd&  let  aGde  upon  another  ground  (a). 

It  being  thus  fettled,  that  a  warranty  muft  appear  on  the 
foot  of  the  iaflrument,  it  fliU  became  a  qucAiony  whether  a 
warranty^  writien  in  the  margin  of  the  policy^  was  to  be  con* 
fidered  equally  binuing,  and  fubje£l  to  the  (aae  ttnSt  rnle  o£ 
f:onftru3ion»  as  if  inferred  in  the  body  of  the  policy  itfelf. 
This  point  came  under  the  conifideration  of  the  court  in  the 
pfe  oiBean  and  Stupari^  in  which  the  material  queftion  was» 
iHlcther,  fuppofing  it  to  he  a  warranty,  boys  were  included  under 
Ihe  word  ftamen.  That  cafe,  as  far  ax  it  is  material  to  our 
piefent  enqtiiry,  wsis  as' follows  : 

« 

The  plaiiitaff  infured  the  flbip  call^  the  Martloy,  at  and  Bean  v.  stupur^ 

fioni^Mdui  ta  Nfw  Xorh  /  the  voyage  to  commence  from  a      ^^  ''* 

iby  ^Jeci&sd ;  and  in  the  margin  of  the  policy  were  written 

fbcie  wovds,  **  £>ght  Qine  pounders  with  clofe  quarters,  fix 

^  fix  ponndc^  on  her  upper  decks  ^  thirty  ifamea  befidcs 

<*  pafiiiEQgers/* 

Upon  a  motion  for  a  new  trial  in  this  cafe,  Lord  MansJUld' 
Ittdy  th^c  is  no  doubt  hot  this  is  a  wavraoty.  Its  being 
Wfittca  on  the  tnargin  makes  no  difference.  Beiqg  a  war« 
Mlty,  there  ia  n»  doubt  but  that  the  underwriters  would  not 
be  liable  if  it  were  not  fiDmplied  with ;  becaufe  it  is  a  coadition 
0a  which  the  contra^  is  funded* 

In  an  adiion  on  a  policy  of  infurance,  it  appeared  that  the  K«nyon  r.  Ber^ 
Wlowing  words  were  written  tranfverfly  on  the  margin  of  the  vac.'  wt- 
twKcy ;  «  In  port  aoth  July^  1776."     In  faB,  the  fiiip  had  ^^^:  P-  '*•    . 
iaikcl  the  i8th  ofjuly.    The  queiUon  was,  whether  this  mar- 
fpvat  note  was  a  yufd^umy  or  a  reprefentatioo. 

UrdMsw^bU.--''  The  qneftion  i^  whether  the  lhip*s  being 
in  ^Ht  m  the  20th  is  part  of  the  condition  of  the  ioAiumenu 

y)  ^«t  if  a  policy  tst  infurance  ref^  to  cernun  pHhtcd  pwpofalf,  the  pj5- 
f^*  win  U  confiderea  as  part  of  tK«  policy,  ^arjley  f.  /f^^odg  in  error,  6  Tom 
wm^  Sft^ JMf«k«  V.  %^V^  HilbiciL  xs^ 

When 
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C  H  A  F.  When  it  is  on  the  face  of  the  ioftrunnent,  it  is  a  part  of  the 
Vutf^-y^^i^-^  policy  ;  fo  that  Here,  if  the  (hip  was  not  in  port,  it  is  no  con- 
tra£l.  As  to  its  being  only  in  the  margin,  that  makes  qq 
difTerence:  it  is  all  part  of  the  contraS  when  it  is  en^e  ligoed. 
And  though  the  difference  of  two  days  may  not  make  any 
material  difference  in  the  rifk,  yet  as  the  condition  has  not 
been  complied  with,  the  underwriter  is  not  liable." 

t  3^3  ]  '^^^  propriety  of  ihefe  decifions  has  never  been  qneftioiioily 

and  the  rule  has  been  conftantly  and  tacitly  acquiefced  in  frcmi 
the  time  in  which  thefe  cafes  were  determined  till  the  year  1786, 
when,  notwithftanding  the  uniformity  of  the  determinatioos 
upon  the  fubjefl,  it  once  more  became  an.objeA  of  difcaffioDt 

1^  Hahn  V.  It  came  before  the  court  upon  a  fpecial  verdidi :  it  was  an 

f  xllm'lUp.       ^iQion  of  affumpfit  brought  by  the  plaintiff  (an  underwriter} 
F-  343-  againfl  the  defendant,  to  recover  back  the  amount  of  a  lofr 

which  he  had  paid  upon  a  policy  of  infurance.  The  defen^oc 
pleaded  the  general  iffue.  The  caufe  came  on  to  be  tried  bo-^ 
fore  Mr.  Juftice  BuUer^  at  Guildhall^  when  the  jury  found  a 
fpecial  vcrdiS,  flating : 

That  the  defendant  on  the  f  4th  o^June  1779,  gave  to  Ui 
infurance  broker  inftru£lions  in  writing,  to  caufe  an  infuranee 
to  be  made  on  a  certain  veffef,  called  the  ^tfw.  (Then 'tie 
inftrudions  are  fet  out  in  the  verdi<S^,  figned  by  the  defiendaot.) 
The  verdift  then.ftatcs  that  the  broker,  in  confequence  of  fiiA 
in{lru£lions,  on  the  faid  14th  oijune  1779,  did  caufe  a  policy 
of  infurance  to  be  made  on  the  Juno^  upon  goods  and  mercban- 
dizes  laden  on  board,  and  alfo  on  the  (hip,  at  and  from  ^fricm^ 
to  her  port  or  ports  of  difcharge  in  the  Britijh  fVeJf  Indies^  at  aiil 
after  the  rate  of  15  /.  per  ant.  The  verdift,  after  reciting  two 
memorandums,' not  material,  then  proceeded  to  ftate^  that  iff 
the  margin  of  the  faid  policy  were  written  the  words  andfyura 
follAuirtg:  "Sailed  Trom  Liverpool  with  14  fix  pounders,  f^vels, 
••*  {mall  arms,  and  50  hands  tfr  upwards  ;  copper  Oieathed.** 
That  the  plaintiff  underwrote  the  policy  for  200/.  at  a  premium 
of  31  /.  iQs.  Thjit  the  Juno  failed  from  Liverpoolon  the  ijlfc 
of  QFtoler  1778,  h^^ing  then,  only  \^bcmdi  ^hardhtsc^^ 
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imvedat  Biaumarh^  in  the  Iflc  oi  A»gkfiaj  in  fixhours  after  C   H'  a    p. 
her  failing  from  Uverp$cl^  with  the  pilot  from  Liverpooion  board 
kr,  vrbo  did  pilot  her  to  Beaumaris^  on  her  faid  voyage;  andf 
I  that  at  Beaumaris  the  yuna  took  in  fix  hands  more^  and  then 
[  ted,  and  during  the  faid  voyage,  until  the  capture  thereof,  con- 
\  6tmi  to  have  52  hands  on  board  her.     That  the  faid  (hip  iff 
;  the  voyage  from  Liverpool  to  Beaumaris^  until  and  when  (he 
took  in  the  faid  fix  additional  hands^  was  equally  fafe,  as  if  (he 
;  ttd  had  50  hands  on  board  her  for  that  part  of  the  voyage.   The 
[  v^did  then  ftates,  that  thedelendant  was  interefted,  and  that  the 
Bip  was  captured  :  that  on  receiving  an  accoont  of  the  lofs  of     [  3^4  ] 
ffc  veflll,  the  plaintiiF  paid  to  the  defendant  the  funi  of  2QO  /. 
I  tot  having  then  had  any  notice  that  the  faid  (hip  had  only  46 
[kads  on  board  her  when  (he  failed  from  LiverpooL 

i 

I  *  For  the  defendant  it  was  faid*  that  this  reprefentation  had  no 
[ishtion  to  the  voyage  infured ;  for  that  was  a/  and  from  Africa^ 
^Ise*  whereas  this  is  merely  an  account  of  the  ftate  of  the  (iiip  at 
liwrfooL 

:  Lord  Mansfield, — •*  There  is  a  material  diflinftion  between  a 
ivarrantyanda  reprefentation.  A  reprefentation  may  ber^^/i/a^/y 
^Jubftantialiy  anfwered  \  but  a  warranty  muH  hejlri^ly  com- 
plied with.  Suppofinga  warranty  to  fail  on  the  ift  oi  Auguji^ 
[lodtbe  (hip  did  not  f^l  till  the  2d,  the  warranty  would  not.be 
|Cqpip)ied  with.  A  warranty  in  a  policy  of  infurance,  is  a  con^ 
[pibn  or  a  contingency^  and  unlefs  that  is  performed  there  is 
flQ  contradl*  It  is  perfe^ly  immaterial,  for  what  purpofe  a 
hnrianty  is  introduced;  but  being  infertcd,  the  contrafl  does 
nitexift  unlefs  it  is  literally  complied  with.  Now  in  the  prer 
cafe,  the  condition  was,  the  failing  of  the  (hip  with  a  cer* 
Dumber  of  men,  which  not  being  complied  with,  the  policy 
ipfnoefiFca/* 

Mr.  Ju{Kcc  JJhhurJl.'^^^  The  veiy  meaning  of  a  warranty 
bi  to  preclude  all  queftions  whether  it  has  been  Jubjiantially* 
complied  with  :  it  muft  be  literally  fo." 

'  Mr«  Juftice  BuBer*-^*^  It  is  impo(fible  to  divide  the  wordr 
written  in  the margiit,  in  the  manner  which  has  been  attempted' 
tt  Ae  bar  i  that  that  part  which  relates  to  the  copper  Iheathing 

fliould 
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CHAP,   tttovid  be  a  ifrarraBly«  afid  nor  tfie  itmaii^  part.    Btt  4ii 

whole  forms  one  entire  contra£^»  and  rouft  be  compfied  mkb 
ibi'oi^ghoiit."  Judgment  for  cbe  plaintiff.  A  writof  error  wtf 
broughiin  the  Exchequer  Chamber  opon  this  judgmentg  wbicbi 
after  two  argumeots,  was  affirmed  by  the  Unaaimous  ofNiuoa 
9t  the  eight  judges,  compofiog  tliat  Court.  Muhmebmi 
Term  1787,  28  Gm.  3. 


Having  dated  thoTe  rules,  which  apply  to  warraodes  in 
nI,  it  will  now  be  proper  to  conCder  the  ieverai  kinds  of 
ranties,and  thofe  principles  which  are  peculiar  to  each  ipedcsy 
r  ^^^  1     confirmed  by  decifioos  of  the  courts.     It  would  be  endlets  fo 
emmierate the  various  warranties  that  are  tobe  found  inpolidcs} 
becaufe  they  muft  frequently,  and  for  the  moft  part  do  dqicad 
upon  the  panicular  circumfiances  of  each  cafe  ;  fuch  as  the 
number  of  men,  of  guns,  being  copper  (heathed,  &r.    &if 
thofe  which  moft  frequently  occur  in  our  books  of  reports^  «m! 
upon  which  the  greatefi  queflions  have  arifen,  aaay  be  reduced 
to  three  clafles :  Warranty  as  to  the  time  of  failing  ;  wanaaty 
as  to  convoy  ;  and  warranty  of  neutrality.     Of  each  of  tfaefe 
we  (hall  treat  \  obferving  in  the  firft  place,  that  thole  n&s 
which  are  applicable  to  warranty  in  general,  muft  ncbeffiiSf 
alfo  apply  to  each  of  thefe  individually. 

I^occtti  Not  38.      iftt  As  to  the  time  of  failing.     In  rood  voyages,  the  tine 

at  which  they  are  to  commence  is  a  material  circamftance ; 

becaufe  in  every  country  there  are  fome  feafons  when  navi^pcioo 

is  much  more  dangerous  than  at  others,  owing  to  periodical 

Kenyon  v.         winds,  monfoons,  and  various  other  cau&s.    Indeed,  we  faara 

lll^^'  (een,  that  a  man  having  once  warranted  to  lail  on  a  particular 

day^  whether  the  ri(k  be,  in  fad,  materially  altered  or  not  by  a 
breach  of  that  warranty,  the  underwriter  is  no  longer  anfwer- 
able.  But  this  ftridl  adherence  to  the  very  day  fpecified^  oaf 
have  ari&n  from  the  principles  juft  fiated :  for  if  a  latitude  of 
one  day  were  given,  why  not  extend  it  farther  \  It  hat  dioe- 
fore  been  held,  that  when  a  (hip  has  been  warranted  to  (ail-on 
a  particular  day,  thou^  the  (hip  be  delayed  for  the  beft  aod 
wifisft  reafons,  or  even  though  (he  be  detained  by  £)SCCi.  Ae 
Wttmnty  baft  not  been  oempUed  wi$b»  and  the  infiHcr  iidtf» 
ciutrged  from  his  ccotrafit 
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'*  Thus,  jfi  an  tf£Hoti  on  ^  pdKcv  of  infuratice*  upoira  motion  chap. 
i^kt  aftde  the  veYdiil  which  -had  botn  given  for  the  pl&iintiff, 
tie  cafe  appeared  to  foe  this.     The  declaration  ftated,  tfaait  a  Uore  v. 
policy  was  made  on  the  (hip  Nlnv  PTrfttntfrlandy  at  atid  frotn  Cowp.  784. 
Jamaica  to  London^  warranted  to  fail  oti^  or  before  the  TAih  of 
Jufy  1776,  Free  from  capture,  and  free  from  all  refirahifs  tod 
detainnenrs  of  kings,  princes,  and  people  of  what  nation,  con- 
dhion,  or  quality  foever.     It  further  Rated,  that  the  faid  fliip 
iirai  preparing  and  ready  to  fail,  and  would  have  failed  on  the 
'*55^h  oijuly^  on  het  intended  voyage,  if  /he  had  not  beehre'- 
^Jttained  by  the  order  and  command  of  Sir  Bafil  Keith^  the  then 
^' governor  of  y^m^i/Vrt,  and  detained  beyond  the  day:  that  The      £  ^26  ] 
« Afterwards  failed  and  was  captured.     For  the  plaintiff  it  was 
^fiiid,  that  the  ufual  claufe  again  ft  the  detention  of  rulers  and 
'j^nces  being  inferted  in  this  policy,  the  embargo,  by  which 
Ik  (hip  was  prevented  from  failing  on  the  day  mentroncd  in 
^ the  warranty,  came  exprefsly  within  the  meaning  of  it,  and 
'ttorefore  excafed  the  delay. 

On  the  other  hand  it  was  faid,  that  the  lofs  of  the  (hip  could 
.tn  no  potlible  re(pe£l  be  connefted  with  the  embargo.  That 
ihc  warranty  w2afofitive  and  exprcfs\  that  the  (hip  (hould  de- 
part on  or  before  the  day  appointed,  and  therefore  mufl  be 
complied  with.  Of  this  opinion  was  the  court ;  and  accord- 
ingly the  rule  to  fet  afide  the  verdi£l  for  the  plaintiff,  and  t6 

eater  a  nonfuit  was  made  abfolute. 

•  ■ 

Buttfae  neeefitty  of  apun6hial  adherence  to  the  day  on  which 
Vie  (hip  is  warranted  to  fail  by  the  policy,  is  not  peculiar  to  the 

""^Mrof  England s  for  we  ficid  that  foreign  writers  declare,  that  ^ 

'"die  fame  rule  is  univerfally  adopted.  If,  f<^  they,  the  owner  tdsf  itoccus  Kor.  3S. 

'^tfae.fliip  or  goods  has  faid  in  the  policy,  that  be  will  be  rea^y 
io  £ul  at  a  particular  time,  at  which,  perhaps,  the  -navr^itien 

-  nay  be  lefs  dangerous  ;  and  on  this  .account  the  infarer  is.mope 
eaitly  induced  to  underwrite  the  policy ;  and  he  afterwards 
^Mqr.tbe  -time  of  fiiiling,  and  the  fliip  and  goods  perilfa,  the 
"UAdenwiher  is  not  bound,  for  he^  who  negleQs  to  depart  at  /|)ie 

'  ^*ppototed  time,  aimft,  if  he  fail  at  a  fubfequent  period,  doit 

'.entirely -at  his  own  rifle  (tf). 

' '  ^  %ioaiit,  iai  Ail  <pAgv^  quoies  the  work  jof  SanfiertM,  upon  iafiinnioefi 
*Ko,  he  o\Stts^f  excUmat  sontra  mMgiJres  matuumf  it  naafi,  ^ftdk  ^/t/ftmft/r 
.  «  f^u  a  mtlitrmUs,  \'ei  dulttdiiu  vhu\ 

If 
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CHAP.        If  the  warranty  be  to  fail  nf/er  a  fpecific  day,  awl  cbe  fliitf 

fail  before^  the  policy  is  equally  avoided  as  in  the  fornier  cafe; 
becaufe  the  terms  of  the  warranty  are  as  macb  depiartcd  firoi* 
in  the  one  cafe  as  in  the  other. 

Vctiaa  V.  On  the  8th  of  December  1 777*  a  policy  wa4  underwritten  by 

juft.lSuUer,        ^be  defendant  on  goods  in  a  French  (hip,  Lt^  dxmte  it  Trehmf 
Guildhall,  Eaft.    «4  jt  jnj  {^^^  Martinico  to  Havre  di  Grace^  with  Kbcrty  to 

Vac.  1779'  ' 

^  touch  at  Guadaloupe  \  wdrranTed  t9  fail  after  the  I2ti  ^ 
r  J27  ]  **  January^  and  on  or  b^eforc  the  firll  of  Augufl  1778.**  The 
infurance  was  made  by  the  plaintiff  on  account  of  Jacqvet 
Horteloupe  and  Louis  Delamare^  of  Havre  de  Graccy  owners  ox 
the  (hip  and  cargo  ;  at  which  time  it  was  not  known  whether 
(be  would  load  at  Martinico  or  Guadaloupe^  they  havisg  goodi 
to  come  from  both  places ;  the  policy  was  therefore  intended  to 
cover  the  rifk  from  both,  or  either  of  them<  The  (bip^  haviiif 
finiflied  her  outward  voyage  at  Martinico^  failed  from  thence  s» 
the  tth  of  November  1777,  for  Guadaloupe^  where  ftie  took  'A 
ber  whole  loading,  without  returning  to  Martinic/)j  which  the 
captain  intended  to  do,  had  he  not  got  a  complete  cargo  at 
Guadaloupe  \  from  whence  (he  failed  on  the  26th  of  June  177^^ 
and  was  taken  on  the  3d  oi  September,  The  plaintiff  demanded 
payment  of  the  lofs  from  the  underwriters,  which  being  refufc^ 
be  brought  adions  againA  them  for  the  recovery  thereof.  This 
caufe  came  on  to  be  tried  at  Guildhally  before  Mr.  Jufiice 
Bul/erf  when  the  defendant's  objeflions  were,,  that,  according 
to  the  words  of  the  policy,  the  voyage  was  to  commence  from 
Martinico^  and  not  from  Guadaloupe^  and  that  the  warranty  d 
the  time  of  failing  was  not  complied  with,  tbejhip  having  f»hi 
from  Martinico  before  the  i  ith  of  January  1778,  to  wit,  on  tbe 
6th  of  "November  1777.  The  jury,  under  the  direfiion  of  the 
learned  judge,  were  of  that  opinion,  and  accordingly  found  i 
verdiQ  for  the  defendant. 

I 

But  when  a  (hip  is  warranted  to  fail  on  or  before  a  partknber 
4ay,  if  (be  failed  from  her  port  of  loading,  with  all  her  cargoetd 
tkttrances  tm  boards  to  the  ufual  place  of  rendezvous  at  anoiha 
part  of  the  fame  ifland,  merely  for  the  fake  of  joining  convoyt 
it  is  a  compliance  with  the  warranty,  though  flit  be  afterwards 
detained  there  by  an  embargo  beyond  the  day.  The  gioand  iSf 
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Jhit  when  a  (hip  leaves  her  port  of  loading,  when  (he  has  a  full   CRAP. 
and  complete  cargo  on  board,  and  has  no  other  obje£l  in  view    ■_^-    -^^ 
bvc  the  fafeft  mode  of  failing  to  her  port  of  deli  very,  her  voyage 
mull  be  faid  to  commence  from  her  departure  from  that  port. 
If,  indeed,  her  cargo  was  not  complete,  it  would  not  have  been 
a  cominencement  of  the  voyage.    It  is  true,  in  the  cafe  about 
to  be  reported.  Lord  Mansfield  was  of  a  different  opinion  at 
the  trial ;  and  it  certainly  was  a  cafe  of  confiderable  difEcuIty : 
Vit  when  it  came  again  before  the  court,  it  underwent  a  great 
dealof  difcuflion,  and  after  long  and  mature  deliberation  of  all 
the  juflges,  his  lordihip  candidly  acknowledged  that  his  former      r  ^28  1 
lieciGon  was  wrong;  and  upon  a  fubfequent  occafion,  he  de- 
dared  he  was  completely  convinced,  that  the  voyage  commen- 
ced from  the  port  oi  loading.   As  that  i«  the  leadmg  cafe  upon 
this  fubje3,  it  is  here  reported  at  length. 

This  was  an  aflion  on  a  policy  of  infurance  upon  the  (hipCtf-  Bond  v.^Nutti 
;  /f/in  the  PFeJl  India  trade,  loft  or  not  lofl,  at  and  from  Jamaica 
U  London ;  warranted  to  have  failed  on  or  before  the  i/?  ^  Au- 
£Uft  1776.  The  policy  was  cffcded  on  the  20th  oi  Augufl 
1776,  at  a  premium  of  15  guineas  per  cent,  to  return  5  per 
etnt,  if  the  Ihip  departed  with  convoy  ;  and  %per  cent,  if  with 
convoy  for  the  voyage,  and  arrived  fafe.  At  the  trial,  there 
was  no  controverfy  about  the  fa£ls;  and  they  are  fhortly  thefe: 
the  ihip  was  completely  laden  for  her  voyage  to  England^  at  St. 
Anne's  in  Jamaica ;  and  failed  from  St.  Anne's  Bay,  on  the  26th 
tfjiilyfor  Bluefields,  in  order  to  join  the  convoy  there^  Bluefields 
.^iogthe  general  placeof  rendezvous  for  convoy  onxhejamaita 
lation,  like  Spithead  in  England^  and  where  a  co..  voy  then  lay, 
yhich  was  expelled  to  fail  for  England  every  day  :  but  the 
g^ter  part  of  the  way  from  St  Anne's  to  Bluefields^  is  out  of  the 
flireft  courfe  of  the  voyage  from  St.  Anne\  to  England.  That 
we  arrived  off -ff/«r/&/^j  on  the  28th  or  a9th  oljuly^  where  flie 
was  immediately  itopped  by  an  embargo  laid  on  all  veffels  being 
in  any  part  of  j^amaica^^nd  was  detained  there  till  the  6tb  of 
At^uft^whcn  (he failed  with  theconvoy  for  England'^  but  after- 
Hoards,  being  feparated  in  the  paJTage,  was  taken  by  an  Jmeri* 
fan  privateer.  Upon  thefe  fa61s  the  jury  found  a  verdi£l  for 
the  defendant.    When  this  cafe  was  firft  argued  at  the  bar, 

GG  two 
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C    H    A    9.  two  points  were  relied  upon  for  tbe  defondantyin  fupport  of  the 
t   ^-  !-^;    vcrdifl,  which  the  jury  had  given  in  his  favour  :     ift,  That 

the  departure  from  St.  Anm\  was  not  a  departure  fron  Ji^ 
maicay  within  the  meaning  of  this  policy,  ad.  If  it  wci«» 
that  the  going  to  Bluefields  was  a  deviation.  Upon  tbe  iirft 
argument.  Lord  MamfUld  H^id:  One  point  now  fiarted  is  en- 
tirely  new  :  that  fuppofing  the  voyage  Co  have  begun  from  &U 
Anni%y  that  going  to  BluefieUi  (which,  it  is  admitt^  on  all 
hands,  was  out  of  tbe  courfe  of  tbe  voyage)  though  for  the 
purpofe  of  convoy  only,  fliall  be  confidered  as  a  deviation.  In 
anfwer,  it  has  been  faid  by  the  counfel  for  the  plaintiff,  that 
[  3^9  ]  there  are  cafes  in  which  the  coritfary  has  been  held  :  but  they 
Vide  the  pre-      arc  not  Cited.     I  could  wifh  tberefoie  that  thcfe  cafes  might  be 

particularly  looked  into,  and  this  ground  mentioned  again.  It 
is  a  very  material  point :  but  widely  different  from  a  warranty 
to  dispart  on  a  particular  day,  which  is  a  condition  precedent 
that  admits  of  no  latitude. 

The  fecond  point  was  again  argued ;  and  then  the  jud^ 
leverally  mentioned  their  ideas  upon  the  fubje£l,  without  com- 
ipg  at  that  time  to  any  decifion. 

Lord  Mansfield. — "  I  am  extremely  glad  this  motion  has  been 
made  ;  the  caufe  came  on  at  Guildhally  by  the  candour  of  tbe 
parties  in  the  faireft  manner.  But  I  had  no  intimation  of  its 
being  a  caufe  of  confequence  till  after  the  verdi£l ;  when  I  was 
informed  i  oo,  coo  /.  depended  upon  it.  The  queftion  was  fairly 
tried,  and  the  cafe  has  been  very  well  argued  on  both  Gdes.  I 
have  thought  much  of  it  fince  the  trial.  Some  things  are  clear, 
and  there  are  others- which  require  confideration.  Tbe  policy 
was  made  on  the  20th  oi  Auguft  1776,  upon  the  contingency 
of  a  fad,  which  muft  have  exiRed  one  way  or  the  other  at  the 
time  the  policy  was  underwritten.  That  contingency  was,  that 
the  (hip  fhould  have  failed  on  or  before  the  ifl  ol  Auguft:  cos- 
&quently  it  muA  have  taken  place  or  net  upon  |he  2cth  of  tbat 
month.  ^The  port,  from  whence  the  fliip  was  to  be  infurcd, 
was>  if  I  mayufe  the  expreflion,  the  whole  ifland  of  yamiai 
but  from  which  of  the  ports  the  (hip  would  fail,  neither  p»ty 
knew  :  therefore  they  have  ufed  the  words,  *«  at  and  ixcmj^ 

**  maica:'*  by  force  of  which  ihe  certainly  was  protefied  in 

going 
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going  from  port  to  port,  and  till  (he  failed.    It  follows,  that  the  C    H    A    P. 
ffoxA  failed  in  the  warranty,  muft  mean  that  (he  had  failed  on 
her  homtward-bound  voyage.    The  queftion  then  is  a  matter  pf 
b& ;  and  one  that  admits  of  no  latitude,  no  equity  of  con- 
JiruQion,  or  excuf<^.     Had  (he  or  had  (he  not  failed  on  or  be- ' 
fore  that  day?    That  is  the  queftion.    No  matter  what  caufd 
prevented  her;  if  the  fa£l  is,  that  (be  had  not  failed,  though 
Sie  (laid  behind  for  the  beft  reafons,  the  policy  was  void :  tb« 
contingency  had  not  happened ;  and  the  party  interefied  had  ft 
light  to  fay,  there  was  no  contra3  between  them.     Therefore 
what  was  faid  in  argument  is  very  true :   if  (he  had  been  pre- 
vented by  any  accident  from  failing  till  the  fecond  olAuguft^  as     ' 
by  thefudden  v^ant  of  any  ne(^(rary  repair,  or  if  an  enemy  had  been 
at  the  mouih  of  the  port ;  the  captain  would  have  done  very 
right  not  to  fail,  but  there  would  have  been  an  end  of  the  policy,      [  330  ] 
It  is  very  different  from  the  cafes  where  a  voyage  has  been  be- 
gun :  there  the  ufage  of  the  voyage  may  juftify^  going  a  little 
CHjt  of  the  direft  courfe.  This  alfo  is  clear ;  if  the  (hip  had  bro- 
ken ground,  and  been  fairly  under  fail  upon  her  voyage  ioxEng^ 
land  on  the  ift  of  Augujiy  though  (he  had  gone  ever  fo  little  a 
way,  and  had  afterwards  put  back  from  the  ftrefs  of  weather, 
or  apprehen(ion  from  an  enemy  in  fight,  or  had  then  been  put   ■ 
Under  an  embargo,and  had  been  detained  till  September^  it  would 
Hill  have  been  a  beginning  to  fail ;  and  the  ftoppage  would  have 
come  too  late :   becaufe  the  warranty  was  upon  a  fadl  antece- 
dent.    Such  a  cafe  happened  before  me  a  day  or  two  after  the  Thclluflonr. 
prcfent  aflion  was  tried.  It  was  an  iufurance  upon  a  On'p  from  P«^g"ffo">  ** 
GrenadaXo  London^  ivarrantfd  to  fail  on  or  before  tife  ijl  ofAugufi.  Hil.  Vac.  1777- 
She  had  barely  begun  fo  fail  on  the  day,  when  (lie  was  (lopped 
by  an  embargo,  and  detained  beyond  the  time.     I  thought  the 
voyage  was  begun  :  the  jury  were  of  that  opinion  :  and  there 
kas  been  no  motion  for  a  new  trial.     I  am  giving  no  opinion, 
only  breaking  the  cafe.     Here  the  whole  qucdion  turns  upon 
this :  did  the  voyage  from  Jamaica  homeward  begin  from  St» 
Jnne^&y  or  from  Bluefields  f  Perhaps  wlierc  a  voyage  is  once  be- 
gun, the  going  a  liitle  out  of  the  way  to  join  convoy  may  bt 
very  reafonable,  and  for  the  benefit  of  all  parties  :  but  ftill  it 
does  not  vary  the  faft  of  failing.  Here  it  was  very  reafonable : 
but  the  qutilioDy  whether  the  voyage  began  from  St.  Anne^s  or 

o  Q  a  Bluefields^ 
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CHAP.  BliiefiMs,  ftill  remains.     Another  material  circuniflaiice  arifei 

TTVlfT 

from  the  words,  "  at  and  from  Jamaica,**  At  the  trials  I 
reafoned  thus  :  ^<  ^y  the  terms  of  the  policy  (be  was  protc8dl 
^  during  her  flay  at  Jamaica :  by  force  of  them^  Oie  had  a 
*^  right  to  go  to  any  port>or  all  round  the  ifland ;  and  (htf  went 
^  to  Bluefields  for  reafons  beft  known  to  herfelC  Therefore 
^  the  voyage  began  from  Bluifields.**  Had  the  infurance  beco 
at  and  from  the  port  of  St*  Anne*i^  it .  did  ftrike  me,  that 
going  round  the  ifland  to  BluefieUs^  would  have  been  a  devia- 
tion. But  this  is  I  a  queflion  of  fo  much  value  and  confe- 
quence,  that  (he  ^ourt  wiflies  to  confider  the  cafe  tborougUjt 
before  they  give  a  final  decifion  upon  it." 

Mr.  Juftice  AJlon. — "  I  fliall  be  very  glad  to  confider  tbii 
cafe.  As  at  prefent  advifed,  it  feems  to  roe  to  depend  upon  a 
mere  matter  of  fa£l :  and  therefore  to  be  very  different  frea 
L  33'  J  the  cafes  of  deviation  that  have  been  put.  In  them«  the 
change  of  voyage,  being  from  neceflity,  is  excufed  in  poiat 
of  law :  but  herci  the  whole  queflion  b,  did  the  Capel  fail 
from  Jamaica  on  or  before  the  ift  of  Auguft^  according  to  tbe 
true  fenfe  and  meaning  of  the  policy.  If  (he  bad  fairly  com- 
menced her  voyage,  on  her  departure  from  St,  Anne*%y  and  the 
going  to  Bluefields  is  to  be  taken  as  the  ufage  of  the  voyage,  I 
Ihould  think  the  underwriters  would  be  liable.  So,  if  ihe 
bad  broken  ground  for  the  voyage,  and  had  gone  but  a  leagoe, 
and  been  blown  back  again.  But  if  flie  had  found  no  comof 
at  Bluefields^  flie  could  not  have  flaid  there  to  wait  for  convoy: 
that  would  have  vacated  the  policy.  So,  if  her  going  to 
Bluefields  is  to  be  confidered  only  as  a  continuation  of  her 
flay  at  Jamaica^  the  policy  is  at  an  end.  She  certainly  wis 
ready  at  St,  Anne*s  to  depart  for  the  voyage :  and  Die  wcni  lo 
Bluefields^  not  to  take  in  part  of  her  cargo,  (for  then  it  would 
clearly  not  have  been  a  commencement  of  the  voyage),  bai 
from  a  juft  motive.  Whether  that  was  or  was  not  a  com- 
mencement of  the  voyage,  is  clearly  a  matter  of  fad  \  aod 
*•  in  this  cafe  a  very  material  one;  therefore  ought  tol>cvc7 

fully  confidered.** 

.Mr.  Jufllce  fVilles, — «<  This  is  clearly  a  matter  of  faft.    I 
think  if  the  ihip  upon  her  arrival  at  Bluefields  liad  foood  oo 


convoy, 
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•tonvoy,  (he  could, not  have  ftaid  there  ;  but  muft  have  failed  C    ^    A    P. 
immediareiy  :  or  if  (he  had  met  with  convoys  and  had  ftaid  an 
unreafonable  time  for  other  (hips,  the  infurers  would  not  have 
been  liable." 

After  thefe  opinions,  which  evidently  lean  in  fupport  of 
the  vcrdift,  had  been  delivered,  the  court  took  further  time 
to  deliberate ;  and  then  their  unanimous  opinion  was  pro- 
nounced by 

Lord  Mansfield. — ^  We  are  all  fatisfied  that  the  truth  of 
the  cafe  is,  that  the  voyage  from  Jamaica  to  England  be- 
pn  from  St.  Anni%.     That  when  the  Oiip  failed  (rom  St. 
Jnm\  (he  had  no  view  or  obje£l  whatfoever,  but  to  make 
(be  beft  of  her  way  to  England*     That  the  value  of  this 
^ftion,  admitted  on  boih  fides,  (hews,  that  every  other  (hip 
under  the  fanie  circumftaoces  looked  upon  the  touching  at 
ihiijuldsy  where  the  convoy  then  lay  ready,  to  be  the  fafeft 
coarfeof  navigation  from  Jamaica  to  England \  and  that  it      r  ^^2    1 
would  have  been  unwife  and  imprudent  for  any  (hip  not  to 
bave  touched  there.     The  great  diftindion  is  this :    that  (he 
iailed  from  St.  Anni%  for  England  by  way  of  Bluefields  \  and 
that  it  was  not  a  voyage  from  St.  Anne*%  to  Bluefields  with' 
any  obje£l  or  view  diftindl  from  the  voyage  to  England.  If  (he 
bad  gone  firft  to  Bluefields  for  any  purpofe  independent  of  her 
voyage  to  England^  to  have  taken  in  water,  or  letters,  or  to 
Aav^  waited  in  hopes  of  convoy  coming  there,  none  being 
leady,  that  would  have  given  it  the  condition  of  one  voya^ 
from  St.  Anna's  to  Bluefields;    and  another  from  Bluefields  to 
England,     But  here»  under  all  the  circumftances,  we  thinjc 
.jhe  had  no  other  obje£l  than  to  come  diredtly  to  Mnglandhy 
the  fafeft  courfe.'*    Therefore  the  rulp  for  a  n^w  trial  vr^ 
mtfde  abfoluce. 

A  few  years  afterwards  a  (Jmilar  decifion  was  made ;  and 
the  only  diSerence  between  the  cafes  was  this,  that  in  the  cafe 
DOW  to  be  mentioned,  it  wa3  a  condition  inferted  in  one  of  her 
(learance%  that  (he  (hould  pafs  by  the  place  (at.  which  (he  was 
d^^ained  ^y  (be  governor  beyond  the  day  named  in  the  was- 

C  G  3  ranty) 
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C  H  A  >.  ranty)  to  take  the  orders  of  government.  Bui  this  was  not 
thought  fufficient  to  induce  the  court  to  liepart  from  the 
decifion  in  B^nJdXiA  NuU  \  efpecially  as  in  this  cafe,  theplace 
where  the  (hip  was  detained  was  in  the  direct  courfe  of  the 
voyage. 

TheliuiTonv.  It  was  an  a£lion  on  a  policy  of  infurance  on  the  Freiuh 

Dou£.  361.         fljJp  L*aimable  Gertrude^  **  at  and  from  GuadaUupe  to  Havre^ 


•*  warranltd  to  fail  on  or  before  the  '^^fi  <f  December,**     It 
tried  before  Lord  Mansfield^  when  a  verdifl  was  found  for  the 
plaintiff.     A  motion  having  been  made  for  a  new  trial,  the 
cafe  from  his  Lord  (hip's  report  appeared  to  be  as  follows :-  The 
Jhip  took  in  her  complete  hiding  and  pravjfions  for  prance^  and  ml 
her  clearances  and  papers^  at  a  port,  called  Pointe  a  Piirt^  m 
tlie  ifland  of  Guadaloupe^  ^nd  failed  from  thence  on  the  l^ib^ 
OBober^  for  Boffeterre^  where  there  is  no  port,  but  only  an 
open  road.     The  town  of  Bnffeterre  is  the  refidence  of  the 
French  governor.     The  fliip  arrived  there  at  night,  when  the 
captain  went  on  (hore,  and  next  day  waited  on  the  goveroofi 
.who  would  not  permit  him  to  depart,  and  to  prevent  it,  took 
r  233  1      his  (hip's  papers  from  him.     At  this  place  he  was  detained 
with  his  (hip  till  the  loth  oi  January^  when  he  fct  fail  with  a 
convoy,  which  ha3  arrived  feme  little  time  before,  and  bdag 
feparated  after  fonledays  from  the  convoy,  the  (hip  was  taken 
by  an  Englijh  vefTel.    The  captain,  who  was  the  only  wirncfs 
-produced  at  the  trial,  fwore,  that  notice  had  been  given  oo 
the  pjirt  of  the  governor,  fome  days  before  he  failed,  to  him 
and  the  other  captains  of  (hips  at  Pointe  a  Pitre^^  who  were 
pieparing  to  fail  for  Europe^  that  a  convoy  was  expeOed  to  be 
at  Baffeterre  from  Martinico^  on  the  25th  of  O^ober^.znd  lbaC| 
in  confeqnence  of  this  intimation,  he  had  worked  night  and 
day  to  get  ready,  and   had  paid  extraordinary  gratifications  to 
obtain   the   flnp^s  papers  and  clearances  as  foon  as  poiliUe  | 
that  the  defire  of  being  in  time  for  the  convoy  was  cbcooly 
reafon  for  this  hade;  and  that,  although  he  was  not  able  to  fail 
till  the  24th,  he  wasftill  in  hopes  of  being  in  time  for  the  convoTt 
as  he  tiiogght  it  might  very  probably  have  been  derainod  at 
•Mariinico  fome  days  beyond  its  time.     The  laft  (hip  papen, 
which  he  received  at  Pointe  a  Pitre,  was  Z^  Hole  d^ffuipagh 

9  ^ 
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or  the  tnufter  roll.  This  paper>  which  was  much  relied  uprtn  chap. 
by  the  counfel  for  the  defendant,  was  dated  the  24th  of  O^ober^ 
and  was  in  the  following  words  :  **  Vu  par  nous,  charge  du 
**  detail  des  clafles  au  department  de  La  Grande  terre  Guada* 
*'  Iwpff  re<{uipag^  denomme  au  role  des  autres  parts  au  nom« 
**  bre  de  vingt  perfonnes,  le  capitaine  compris.  Permis  au 
«  Sicur  yean  yacquei  Lethuillier  commandant  le  navire  Uai^ 
^  mubli  Gertrudi  du  Havre^  de  s'en  fervir  pour  faire  fon  re- 
«*  tour,  au  dit  licu,^fl^/  a  la  Bajpterre  pour  y  pnndrt  ht  or» 
<*  {ins  du  gouvernement  en  ohfervant  les  ofdonnaticos  et  regle- 
<*  mens  de  la  marine/'  Under  this  there  was  written,  on  tl  e  ' 

fame  paper,  an  account,  dated  the  30th  of  O^fober^  of  fome 
changes  in  the  number  of  the  crew,  and  under  that,  the  fol- 
lowing entry  :    "  Vu  par  nous,  ecrivain  de  la  marine  charg6 
^  du  detail  des  clafles,  les  vingt  cinq  perfonnes  exiftantes  au 
**  pref^nt  r6le,  le  capitaine  compris.  II  efl  permis  au  Sieur  Li- 
^  thuilHir  commandant  le  navire  Uaimabh Gertrude^  du  Havre^ 
^  de  faire  fon  retour  au  dit  lieu  en  fe  conformant  aux  ordon-  ^ 
**  nances  et  regiemens  royaux  de  la  marine.     A  Bajplerre 
"  Guadaloupty  le  2  Janvier^  *779«"  0,n  another  paper,  called 
Le  Conge,  dated  the  i6th  of  Off oberj  which  was  read  on  the 
part  of  the  plaintiflT,  there  was  written,  at  the  bottom,  as  fol-      [  'iXi-   ] 
lows :  ««  Vu  de  relache  a  la  Baffiferre  Guadalwpe^  pour  j 
•♦  attendre  un  convoi  pour  France.     Ce  28  Offober^  '778> 
**  MonenlhelUy     The  captain  fwore  that  he  underflood  the 
only  reafans  for  the  condition  in  the  mufter  roll,  thak  be  ihould 
go  to  Baffeterre^  were,  the  convoy  was  to  be  at  that  place,  and 
that  he  might  take  fuch  difpatches  as  were  ready  for  Europe^ 
He  had  not  objeded  to  it ;  becaufe  in  the  regular  courfe  of  his 
voyage  to  France  from  Pointe  a  Pitre^  he  muft  have  gone  that 
way,  clofe  under  the  guns  of  BaJJeterre^  in  order  to  avoid 
Montferraiy  there  being  no  other  road,  except  they  were  to 
lieep  quite  to  the  leeward,  which  is  not  the  cuftom.     If  he 
had  arrived  there  in  the  day-time,  he  would  not  have  caft 
anchor,  but  would  have  fent  his  boat  for  the  difpatches  ;  but 
having  arrived  at  night,  his  fliip  had  been  detained,  contrary 
to  his  intention  and  expedation^    The  defendant's  counfel,  to 
invalidate  the  captain's  teAimony,  befides  the  mufler  roll,  and 
the  entry  uoder  it,  as  above  ilated,  read  the  protdl  made  by 
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C  H  A  K  the  captain  on  h!s  arrival  at  Dovir  \  and  alfo  bis  depolition  ia 
anfwer  to  the  29th  interrogatory  in  the  proceedings  in  the 
Admiralty  on  the  condemnation  of  the  (hip.  Tiie  words  of 
the  protefty  on  which  they  rehed,  were  as  follows  :  '*  Wherc- 
**  upon  he  (the  captain)  waited  on  the  proper  officer  at  Pnntt 
^<  a  P'ttn  for  his  mufter  roll,  and  was  by  him  informed,  it 
<*  could  not  be  granted,  but  on  condition  that  he  (hoQldfirft 
5>  fail  to  BaJJeterre^  and  there  ukzit  the  dire£lions  of  the  geoe- 
5*  ral  of  the  ifland/*  And  in  a  fubfequent  part,  •*  Whereupon 
<<  at  his  (the  captain's)  inflance,  the  faid  yahn  Nicholas  Lt- 
f<  thuiUier^  his  father  came  to  Baffeterre^  and  went  with  Meflirs. 
<*  Gobftt  and  Boteul^  commi (Boners  of  commerce,  to  the  fis« 
^<  perint^ndant,  and  alfo  to  the  general  of  the  ifland,  dating  to 
f*  them  that  the  faid  fhip  and  car^o  were  infured  upon  con- 
f*  dition  that  Die  (hould  have  departed  from  the  ifland  of  Guada- 
*«  /^K/f  before  the  3 1  fl  oi December^  the  terms  of  which  tnfurance 
5^  they  judged  it  effential  to  fulfil,  not  with  (landing  which  they 
<<  were  ftill  pefufed  permifTion  to  depart,  and  were  kept  there 
♦«  until  after  the  3 1  ft  of  Decemher,^*  The  depofition  relied  on 
was  as  follows:  ^f  At  the  time  the  (hip  was  firft  purfued  and 
f<  taken,  fhe  was  fteering  her  courfe  towards  Brtfl,  Her 
**  courfe  was  not  altered  upon  the  appearance  of  the  veffdi 
r  235  ]  ^*  by  which  fhe  was  taken.  Her  courfe  was  at  all  times, 
*•  when  the  weather  would  permit,  direded  to  Brefl^  for 
f*  which  port  (he  was  direded  10  fail,  although  the  deilination 
<«  was  for  Havre de  Graee^  by  tlie  fhip's  papers.  She  was  not, 
5*  before  nor  at  the  time  of  the  capture,  ^r/riif  beyond  or  %vid( 
<<  of  Havre  de  Grace.  She  was  then  about  eight  leagues  weft 
M  of  Ujhant^  and  her  courfe  was  not  altered  to  any  other  port 
%  <(  or  place,  but  was  obliged  to  be  dtre£led  to  Brejly  in  confe- 

f<  quenee  of  the  orders  he  had  received,  fubfequent  to  the 
ff  delivery  of  the  (hip's  papers/^  In  anfwer  to  the  27ihin!. 
terrogatory,  his  depofiiion  was,  <<  That  all  the  (hip's  papers 
f<  found  on  board  were  true  and  fair,  and  nont,  of  them  falfe 
f<  and  colourable.''  At  the  trial  the  captain  fwore,  that  he 
had  received  directions  to  keep  in  the  courfe  tq  Brejl  at 
J^'ijfelerre  from  his  father,  who  had  formerly  commanded  the 
fhip  ;  but  this  was  done  as  the  fafeft  way^  in  tinu  of  war^  if 
gUiing  to  I^avre^  which  fiill  continued  to  be  the  place  of  the  Jhifs 

definMtiw^ 
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dtfi'tMticn.     Uponthi^evidence,  the  defendant's  counTd  made   CHAP. 

two  obje£lions,  as  grounds  for  a  new  trial :  i  ft)  That  there 

had  been  no  inception  of  the  voyage  on  the  a4th  of  OSlobery 

nor  till  after  the  31ft  of  December :  2dly,  That  the  ihip  never  As  to  the  ad    . 

failed  on  the  voyage  infured;  viz,  from  Guadahupe  to  Havre^  cTiy.  p.314^** 

but  on  a  voyage  from  Guadahupe  to  Breji.    After  both  thefe 

points  had  been  fully  argued  at  the  bar» 

Lord  Mansfield  faid  : — ^*  In  my  apprchenfion,  there  is  no 
contradidion  between  the  parole  evidencet  and  the  proteil  and 
depofitions.  This  captain  had  never  heard  of  the  cafe  of 
Bond  and  Nutt,  Under  an  infurance  at  fuch  a  place  as 
Cuadaloupe  or  yamaica^  the  (hip  is  prote£led  in  going  from  port 
to  port  in  the  ifland.  But  the  queftion  here  is,  whether  the 
voyage  was  bona  fide  commenced  \  and  dopt  by  accident.  As 
to  the  condition  about  taking  the  orders  of  government,  the 
ihip  could  not  fail  from  any  part  of  the  ifland  without  the 
governor's  leave.  But  the  captain,  when  he  left  Peinte  a  Pitre^ 
expefied  to  meet  a  convoy  at  Baffeierre^  and  to  proceed  im« 
mediately  without  interruption.  A  convoy  had  been  publiflied, 
and  he  certainly  would  have  gone  to  Baffeterre  at  any  rate, 
independent  of  the  claufe  in  the  mufter  roll.  With  regard  to  \i^  c.  17. 
thefecond  point,  the  voyage  to  Brejl^  was,  at  moll,  but  an  in« 
tended  deviation,  not  carried  into  effefl." 

Mr.Juftice  ^t//«  and  Mr.  Juflice>!^Att;;y?  concurred.  [  336  ] 

Mr.  Juftice  J?«///r. — "The  cafe  in  1777  between  the  fame  sccLorf  Maaf^ 

parties  is  in  point.     There  was  no  embargo  there,  nor  in  the  fhe^auffoFB^nd 

prefent  cafe,  when  the  (hip  failed.     There  mu  11  be  a  lawful  v.Nutt,  wh«re 

Imifide  failing,  which  I  think  there  was  in  this  cafe.    The  (hip  cafe  alluded  tou 
was  completely  ready  in  all  refpeSs.*^    The  rule  for  a  new  trial 
was,  therefore,  difcharged, 

NotwithQanding  the  uniformity  of  decifion  in  all  thefe  cafes, 
the  judgment  givenjn  the  latt  caufe  was  not  fatisfa6tory  to  about 
twtQty  Other  underwriters  upon  the  fame  policy,  nineteen  of 
whom  obtained  leave  to  confolidate  their  different  caufcs  upon  See  the  Intro- 
the  ufual  terms,  in  order  to  bring  the  queftion  once  more  into  H^Jor"  oHhc* 
court.    Accordingly,  in  the  enfuing  (ittingr,  the  caufe  was  Conioiidiiing  • 
^t  dowij  for  trial* 

la 
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C   HA    P.       In  this  caufet  the  fecond  point  as  fo  the  deviation  wiw  abaii* 
'_»  \— ^_*  doned ;  and  on  the firft,  the  fame  evidence  was  given  as  upoa 

StaJ]«f  Siuin  s  ***  ^^^^  occafion.    The  point  was  again  luHy  argued  for  tk 
at  Guildhall,       defendant. 
,B»ft.Vw.  1780. 

Lord  Mansfield. — **  The  fingle  queftion  on  this  policy  ii, 
whether  the  (hip  failed  on  her  voyage  to  Havre  before  the  31ft 
of  December.     She  certainly  failed  from  Poinie  a  Pitre  com- 
pletely loaded  before  that  time.  The  doubt  on  the  firil  quefiion 
of  this  fort  was  tWs:  the  policy  was  «  at  and  from  JFamaica-^ 
now  the  word  at  certainly  compri2;es  the  whole  ifland,  and, 
under  that  word,  you  may  fail  from  one  port  to  another  every- 
where along  the  coafi  of  the  ifland.  The  fhip,  therefore,  in  that 
fenfe,  was  ftilt  at  yamaicay  after  fhe  had  got  to  BhefieMs.   Sbe 
did  not  leave  Bluefiekis  till  after  the  day  named  in  the  warranty, 
and  that  place  was  quite  out  of  the  courfe  of  navigation  fron 
St.  Anne*%  to  England.  I  own,  at  the  trial,  I  thought  the  voyage 
to  England iiA  not  commence  till  the  (hip  failed  from  BluefddSy 
and,  according  to  my  opinion  then,  a  verdifl  was  foimd  for  the 
defendant.     Bnt  there  was  a  doubt.    I  therefore  wifhed  (as  I 
always  do  in  fucb  cafes)  that  the  opinion  of  the  court  might  be 
taken  in  order  to  fettle  the  point.     The  cafe,  when  it  canaeon 
in  court,  was  very  ably  argued ;  I  was  completely  convinced) 
and  the  court  were  unanimoufly  of  opinion,  that  the  voyage  to 
England  began  when  the  (hip  failed  from  St.  Jnne's'^  and  apon 
r  337  1      the  fecond  trial,  the  plaintifiFhad  a  verdid.     Earle  and  Harrii 
at  Gulidhaii"''   ^^*  ^^^^  ^  ftronger  cafe.     There  an  embargo  was  adiually  pub- 
Hii.  Vac.  i7«a   Hflied,  before  the  (hip  failed,  and  the  captain,  immediately  after 

croffing  the  bar,  returned  to  make  a  proteft,  and  fent  his  fbif 
knowingly  into  the  embargo:  but  he  fwore  that  he  expeOcd 
the  embargo  was  to  be  taken  off,  and  that  he  (bould  proceed 
immediately  upon  his  voyage;  and  the  jury  believed  hioa.  lo 
this  cafe  to  go  by  (teps.  There  was  public  notification  of  a 
convoy  to  be  at  Baffeterre  on  the  45th  of  OQ^ber.  The  cap- 
tain thought  that  it  might  be  flopped  a  day  or  two  at  AUr- 
tinicoy  and  that  he  fliould  get  to  Beffeterre  in  time.  He  wnrked 
night  and  day,  paid  double  fees  for  his  papers,  and  failed  wid) 
full  expedations  of  purfuing  his  voyage  diredly.  He  knew 
of  no  embargo,  and  Bajfeterre  was  direSly  in  his  road.  In 
that  refped,  this  cafe  differs  fli:ongIy  from  Bwd  v«  NuiL  He 
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was  even  in  the  regular  vovage  obliged  to  pafs  under  the  can-  CHAP. 

'  ,  ,  XVIlI. 

non  of  Biifftterre.     He  had  his  mufter-roil,  on  condition  of  ■   ^-    ^  / 

calii'>g  there ;  but  he  ma.'le  no  difficulty  of  taking  it  on  that 
condition,  becaufe  he  knew  he  mud  pafs  that  way  at  all  events. 
Did  htf  not  bona  fide  begin  his  voyage  ?  He  certainly  had  no 
idea,  when  he  failed  from  Poinie  a  Pitre^  of  meeting  with  any  The  Grenada 
flop.  So  it  was  in  the  former  cafe  of  Thtlluffon  v.  FerguffM.  videfujita. 
There  was  no  idea  of  the  embargo  in  that  cafe,  when  the  Oiip 
failed.  Here  there  is  not  the  lead  fufpicion  of  fraud.  This 
captain  certainly  did  not  know  of  the  decifion  in  Bond  v,  Nutt. 
He  thought)  when  he  was  detained  at  EofftUrri  beyond  the  31ft 
of  Dtamber^  that  the  policy  was  forfeited,  which  is  a  flrong 
circum fiance  in  the  plaintiff's  favour,  for  it  (hews  that  the 
failing  was  not  colourable.  This  queftion  has  undergrme  the 
confideration  of  a  fpecial  jury  and  of  the  court.  Underwri- 
ters have  a  right  to  litigate  queftions,  which  feem  to  them  to 
be  in  their  favour.  But,  at  Idd,  there  Ihould  be  an  end  of  liti- 
gation. If  you  (houK!  be  of  the  fame  opinion  with  the  former 
jury  and  the  court,  you  will  find  for  the  plaintiff:*'  which  thcjr 
did  accordingly.  The  caufe  of  the  twentieth  underwriter,  on 
the  fame  policy,  who  refufed  to  confolidate,  ftood  next  in  the 
paper  for  trial ;  but  upon  the  above  verdi(El  being  given,  his 
counfel  cQnlented  that  a  verdi£l  fhould  alfo  be  entered  againil 
Wm. 

From  this  long  train  of  uniform  and  confiftent  determina-  f  ^^g  1 
tionsi  it  (hould  feem  that  the  queflion,  what  (hall  or  (ball  not 
be  a  departure  within  the  meaning  of  the  warranty  is  now 
completely  fettled.  In  inlurances  at  and  from  London^  war« 
ranted  to  depart  on  or  before  a  particular  day,  it  has  long 
been  a  queftion,  what  (hall  be  a  departure  from  the  port  of 
London  \  or  rather  what  is  the  port  of  London :  and  \t  is  (in- 
gular,  that  this  point  has  never  yet  been  judicially  determined* 
On  the  one  hand  it  is  faid,  that  the  moment  a  (hip  is  cleared  out 
at  the  cuftom-houfe,  and  has  all  her  cargo  on  board,  if  (he  quit 
her  moorings  in  the  river  on  or  before  the  day  warranted,  that 
the  warranty  is  complied  with.  On  the  other  fide  it  is  con- 
tended, and  with  great  appearance  of  reafon,  that  a  (Up  is 
pot  ready  (or  fea^  till  (he  has  got  her  cuAoffi-boufe  cocket  on 

boards 
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C    H    A    Pw    board,  which  is  the  final  clearance,  and  which  (he  cannot 
XVIII.  .  .  • 

have  till  (he  arrive  at  Gravijend :  that  till  this  cocket  is  it- 

ceived>  the  (hip  dare  not  proceed  to  Tea  under  a  penalty,  and 

till  then  is  not  entitled  to  the  drawbacks,  and  that  Gravejend 

is  always  confidered  as  the  limits  of  the  port  of  Londdiiy 

and  unlefs  the  (hip  failed  from  thence  on  or   before  tlieday 

limited,  there  is  no  inception  of  the  voyage,  and  the  policy 

is  forfeited. 

Kogert  V.  Royal  In  a  late  cafe,  the  Royal  Exchange  A(rurance  Company  re- 
Comp!*^Si«i!ig$  ^^^^^  *  demand  made  upon  them,  in  order  to  try  this  great 
in  c.  p.  after  queftion :  but  as  it  appeared  from  the  evidence  of  the  log-book 
before  Lord'  that  the  (hip  did  not  in  truth  break  ground  till  after  the  day 
l^oughboroush.    j^j^^j  jjj  jjj^  warranty,  the  plaintiflF  was  nonfuited  j  and  the 

quefiion  remains  undecided* 

The  fecond  fpecies  of  warranty,  which  moft  frequently  oc- 
curs in  infurances,  is  that  of  failing  under  the  protefiion  of 
Foftiethw.  Di^.  convoy  ;  that  is,  certain  (hips  of  force,  appointed  by  govern- 
ment, in  time  of  war,  to  fail  with  merchantmen  from  their  pott 
of  difcharge  to  the  place  of  their  deftination.  When  the  natute 
of  a  convoy  is  con(]dered,  it  is  highly  reafonable,  that  the  po- 
licy (hould  be  forfeited,  if  the  infured  fail  to  comply  with  fo 
material  a  condition  ;  becaufe  the  ri{k,  which  the  underwriter 
takes  upon  himfelf,  is  very  confiderably  increafed,  in  time  of 
1  £mengoiT,       ^^f,  by  the  want  of  convoy.     Accordingly,  by  the  laws  Qf 
Traite  des  Aflu-  ^j^j.    and  of  all  Other  maritime  powers,  if  the  infured  warrant 

nncesi  p.  164.  '  r  ' 

that  the  veffcl  (hall  depart  with  convoy,  and  it  do  not ;  tbe 
policy  is  defeated,  and  the  underwriter  is  not  refponfible.  We 
£  339  1  have  already  feen,  that  every  warranty  muft  be  ftriftly  and 
literally  complied  with  ;  and  that  a  liberal  and  fubftantial  per- 
formance merely  will  not  be  fufficient.  Hence  in  a  warranty  to 
fail  with  conyoyy  it  becomes  material  to  conflder,  what  (hall  be 
deemed  a  convoy  within  fuch  a  condition.  Upon  this  point, 
it  has  been  folemnly  fettled  by  the  court  of  King's  Bencb, 
Mr.  Juftice  fPilles  excepted,  who  differed  from  the  other 
learned  judges  upon  that  occafion,  that  it  is  not  every  Tingle 
man  of*  war,  which  chufes  to  take  a  merchant  (hip  under  its 
protefiiion, .  that  will  conftitut;  fuch  a  conyo}'  as  a  warranty 
'  means  i 


.  1 
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means  ;  bui  it  muft  be  a  naval  force  under  the  command  of  a   0    H    A    T% 

perfm  appmnted  by  the  government  of  the  country  to  which  they 

belong*     The  reafon  of  fuch  a  decifion  is  wife  ;  becaufe  go- 

usernment  mull  be  fuppofed  to  be  better  informed  of  the  de- 

figns  and  Arength  of  the  enemy,  and  what  degree  of  force 

will  be  fufEcient  to  repel  their  attempts.     In  the  cafe,  in 

which  thefe  points  were  fettled,  it  alfo  became  a  queflion» 

how  far  failing  orders  from  the  commander  in  chief  to  the 

particular  (hip  or  fliips,  were  rcqulfite  to  the  conftitution  of 

a  convoy.     But  it  was  not  thought  neccffary  to  decide  that 

4>oint,  akhough  it  fccmed  to  be  the  Dpinion  of  the  majority  of 

the  judges,  that  they  were  not  abfolutely  effential. 

This  cafe  came  before  the  court  upon  a  rule  to  fliew  caufe  Hibbcrt  v.Pigou,- 
why  the  verdift,  which  the  defendant  had  obtained,  (hould  not  ^  R  Eaftcr,  23 

^  '  Geo.  111.  1783. 

^  fct  afide,  and  a  new  trial  had.  It  was  an  ad  ion  upon  a  policy 
of  infurance  on  the  fliip  Atundely  captain  Mann^  at  and  from 
Jamaica  t6  London^  warranted  to  depart  with  convoy.  The 
infurance  was  at  18  guineas /frr^/7/.  to  return  '^fercent.  if  the 
(hip  failed  on  or  before  the  firft  oiAugufi.  The  fa£ls  appearing 
on  the  report  of  Lord  Mansfield^  who  tried  the  c^ufe,  are  thefe : 
On  the  a5th  oijuly  Xht  Arundel  hWtA  from  Moranth^xhonx  to 
KingJIon^  where  (he  met  the  Glorieux  man  of  war.  Captain 
Cadogdn^  who  was  likewife  on  his  way  to  join  Admiral  Graves 
at  Bluefields.  Lord  Rodney  had  appointed  Admiral  Graves  to 
rendezvous  at  Bluefieldsy  in  order  to  take  the  fleet  of  merchant 
fliips,  which  were  to  fail  from  thence  upon  the  firft  ofAugu/l^ 
under  his  command,  and  to  convoy  them  to  Great  Britain. 
Captain  Manriy  upon  their  meeting  in  Kin^on  harbour,  afked 
for  failing  orders  from  Captain  Cadogan^  who  faid,  he  had  none, 
not  having  himfelf  at  that  time  joined  the  Admiral :  but  he  was 
fure  that  Admiral  Graves  would  not  fail  from  Bktefields  till  the 
.Glorieux  joined  him.  However,  if  he  (hould  have  failed,  he,  [  340  J 
Captain  Cadogan^  would  give  Captain  Mann  failing  orders,  and 
take  every  care  »f  the  Arundel  in  his  power.  They  proceeded 
together,  and  arrived  at  Bluefields  on  the  28th  of  July\  but  they 
found  that  Admira^l  Graves  had  failed  two  days  before.  The 
Glorieux  and  Arundtl  tlien  failed  from  Bluefields^  the  former 
filing  guns,  giving  (ignals,  and  behaving  in  every  rttfpedZr'ir  m 

^onvoy. 
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C  H  A  r.  convey.  Upon  the  firth  of  Aitgufi  a  Tignal  was  macle,  that  tbt 
fleet  was  in  fight ;  and  on  tne  feventh  they  joined  the  fleet  off 
Qife  Aiithwia,  The  Arundel  was  afterwards  loft  in  Sefttmber^ 
in  a  dreadful  ftorm,  which  difpecfed  the  whole  fleet,  and  in 
which  a  vaft  number  of  the  Ibips  perifhed.  Upon  this  evi« 
dence*  the  jury  were  of  opinion,  under  the  diredion  of  the 
Chief  Juflice>  that  the  terms  of  the  warranty  had  not  beeo 
perforoied,  and  the)'  therefore  found  a  verdi£l  for  the  under* 
writers,  the  defendants.  After  this  queftion  had  been  fully 
argued  at  the  bar,  the  three  judges,  Mr.  Juftice  A/hhurfthtimgf 
at  that  time,  one  of  the^  Lords  CommiiBoners  of  the  Great 
Seal,  delivered  their  opinions  feverally. 

Lord  MansfitU. — *«  Though  the  underwriters  and  infureJ 
are  equally  innocent ;  yet  1  cannot  help  faying,  that  now,  as 
well  as  at  the  trial,  my  inclination  led  me  to  wifli,  that  the 
plaintiffs  were  in  the  right.  But  the  more  it  is  argued,  it  is 
the  lefs  liable  todifpute.  There  are  hypothetical  contradsand 
conditional  contrads.  In  the  former,  the  contrad  depend) 
upon  an  event  taking  place ;  there  is  no  latitude  ;  no  equity ; 
the  only  queftion  is,  has  that  event  happened.  But  conditional 
contrards  admit  of  a  more  liberal  conftruAion.  Now  theonljr 
queRiofi  upon  this  contrafl  isf  whether  this  fiiip  has  departed 
with  convoy  ?  A  great  deal  muft  be  referred  to  the  ufage  o( 
merchants.  The  government  appoints  a  eonvoy  for  the  tra<ie, 
and  atfo  names  a  place  of  rendezvous.  Then  comes,  the  refe- 
rence to  the  ufage  of  merchants ;  the  voyage  is  begun  at 
Kingfi(^n ;  but  the  rifk  only  commences  at  Bluefields,  Now 
though  Lord  R^dnty  defMres  the  captain  of  the  Ghrieux  to  lab 
any  fiiips  he  may  pick  up  in  bis  way,  and  convoy  them  ^ 
Bluefields ;  yet  the  warranty  in  the  policy  by  the  ufage,  does 
not  require  convoy  to  Bluifidds.  The  fccond  reference  to  the 
ufage  of  merchants  is,  what  is  efteemed  a  convoy  by  roerchantSt 
C  341  3  Aiotm^yisafHival  f^rcty  under  th$  command  §f  thut  perfM^vAif* 
gwerrment  has  appointed*  They  truft  to  t «  knowledge  of 
government,  which  muft  be  fuppofed  to  be  better  acquainted 
with  the  plans  and  fofee  of  the  enemy,  and  with  the  ftrengtb 
neeeflary  to  repel  their  attempts.  Now  this  is  the  gencial 
u£agc^  to  which  Qiatters  of  this  kind  are  referred.    Tben  1ft 

ttS 
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us  fee  what  the  cafe  is  here.---*Lofd  Rodmy  appoints  Admiral  CHAP. 

*.  XVIII 

Grams  to  go  with  ten  fail  of  the  line,  to  BUtefitlds ;  and  from 
thsnce  to  convoy  the  Jamaica  trade  to  Great  Britain.  When 
they  come  to  the  place  of  rendezvous^  they  take  failing  ordera 
fiom  the  Admiral,  which  an  effintial  t9  c^nvoy^  as  by  them  they 
know  the  (ignals,  for  what  places  they  are  to  fioer,  in  cafe  of 
difpcrGon  by  Aorm,  or  any  other  juft  caure(A).  Admiral 
Graves,  on  the  26th  of  yufy,  for  reafons  beft  known  to  him- 
felf,  thinks  he  has  got  all  the  (hips,  for  which  he  ought  to  flay, 
and  proceeds  on  his  voyage.  He  leaves  no  order  for  th« 
Gkrieux  to  follow  him  to  Cap$  Anthoni9 ;  and  though  it  is  very 
tniC)  that  it  is  in  the  power  of  the  Commander  in  Chief  to 
thaoge  the  place  of  rendezvous,  yet  in  this  cafe  it  is  not 
true,  as  was  fuppofed  in  argument,  that  Cape  Anthonio  was  ap-* 
pointed.  At  the  time  of  failing  from  Bluefields^  the  Ghrieux 
was  no  part  of  the  convoy ;  -for  (he  did  not  come  there  till 
two  days  after  the  fleet  was  gone.  Upon  thefe  fa£ls  it  diJ 
appear  to  me,  and  to  the  jury  at  the  trial,  that  the  warranty 
was  not  complied  with:  I  continue  uf  the  fame  opinion  now; 
aad  that  this  rule  (hould  be  difcharge^." 

Mr.Juftice  IViJks. — "  I  cannot  perfeftly  coincide  with  every 
thing  which  Lord  Mansfield  has  laid  down.  The  form  of  th« 
contrad  is  in  general  words,  "  to  depart  with  e$nvoyy^  without 
mentioning  any  particular  day,  or  pointing  out  any  fpecifick 
convoy.  Tlie  terms  of  the  policy  fecm  to  me  to  have  been 
literally  and  fubftantially  complied  with ;  for  there  was  no  hschet 
on  the  part  of  the  Arundel \  (he  came  with  all  poffible  expe« 
dition,  and  was  at  Bluefields  two  days  before  the  time  ap* 
poiiHedfor  failing.     When  captain  Mann  found  that  the  fleet 

(d)  Since  Che  two  former  edkionc  of  this  work,  I  have  met  with  a  cafe  of  See  poft>  34»«« 
Vtid$a  V.  iVilnu,t,  at  Guiidhullf  July"^  744,  in  the  tinie  of  Lord  Chief  Juftice  Lte^ 
^here  the  (hip  infui-ed  bad  departed  from  Landony  and  arrived  at  the  Downs  zad 
^P'A  vhere  the  Grmfton  and  L^mx  (the  convoy)  were  under  (ail,  and  the  cap- 
tain fent  one  of  bis  men  on  board  for  (iuling  orders,  which  wese  refufcd  {but  the 
Commodore  Cud,  <'  Jkst^  en,  mtd  IwHl  takt  care  of  yw ;"  aod  the  fliip  being  loft 
llut  Di{ht  by  ftrilciiig  on  the  (hore,  the  queftlon  was,  if  the  (hip  was  put  und^r 
eonvoy,  homing  no  failing  orders.  And  it  was  held  (he  was,  and  the  plaintiff  had 
Aviwlift.    Vtt /•  ii»  t/u'rJ  ojftim. 

wa» 
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C   M  .A  .P.  WJ&  gfincy  he  dideyery  thing  in  bu  power  for  the  fecurUy  tA 
^.  ^^^  ^^^#  the  (hip  ;  for  he  put  bimfelf  under  the  prote£lioa  of  the  Ci^ 
riiuXf  which  was  appointed  by  Lord  Rodney  to  make  a  part  of 
the  convoy :  and  it  appears  in  evidence}  that  in  every  reipeB 
Captain  Cadogan  behaved  as  a  convoy.   I  have  fearcbed  a  good) 
r  3^^  ]      deal  for  cafes ;  and  I  can  only  find  one  in  Strange  12501  upoK.' 
»  *^  >^'^^  •  the  fubjedl  of  failing  orders ;  and  I  do  not  think  fbatofe^ 
goes  fo  far .  as  to  fay,  that  failing  orders  are  elKnial  to  a 
convoy.     The  iofs  of  the  if rv/rJir/ happened  totvg  fubfeqaeiit ' 
to  her  joining  the  fleer ;  and  I  am  therefore  of  opinion,  that- 
the  warranty  in  this  policy  has  been  fubftantially  performed.** 

I 

* 

Mr.  Juftice  BuIJer, — "  In  deciding  this  cafe,  it  is  not  hcceP' 

fary  to  fay,  whether  failing  orders  are  eflential  of  not :  as  at 

prefent  advifed,  I  do  not  fay  that  they  are  abfolutcly  necrflaiy. 

The  prefent  queAion  is  fimpiy  this :  did  the  Arundel  fdA  witb 

convoy  ?   'This  is  acondition  which  mull  be  Kteraily  compKcd- 

with,  as  all  the  cafes  agree.     As  to  the  queftion  itfelf,  it  V 

undoubtedly  a  queftion  of  fa3  :  and  the  fads  of  the  cafefeeoi: 

to  me  to  prove,  that  the  Glorieux  was  no  part  of  the  conroy." 

Admiral  Graves  had  failed  before  they  arrived ;  and  that  or-' 

cumftance,  which  my  Lord  ftated,  feems  very  material,  tto 

no  orders  were  left  behind  for  the  Glorieux,     \  fay  that,  on 

this  evidence,  (he  was  not  a  part  of  the  convoy :  for  in  order 

to  make  her  fo,  it  mud  appear  that  (be  was  under  the  onkft' 

of  Graves^     Did  he  leave  her  behind  to  take  care  of  tfaeihi^ 

that  remained  ?  If  fo,  it  would  alter  the  cafe  very  materialir. 

But  there  was  no  fuch  idea  ;  for  if  there  had,  the  Gkrleut' 

would  have  remained  at  Bluefields  for  the  reft  of  the  Ihips, 

until  the  ift  oK  Auguji:  on  the  contrary.  Captain  Cad^gmi 

finding  that  Admiral  Graves  was  gone,  immediately  followdi;^^ 

_•         ..  foi-  his  fole  ohje£i  was  to  join  Admiral  Graves.  Ships  mujlj^l 

under  the  convoy  appotnied  by  the  government  of  the  country^  who, 

proportion  the  ftrength  of  it  to  the  necefTity   of  the  timCJ., 

To  what  end  would   this  care  be   taken,  if   merchantmeo 

'  were  to  fail  under  the  proteftion  of  fingle  fliips,'  with  which^ 

they  may  happen  to  meet  ?  I  am  therefore  of  opinioa,  that  if 

a  (hip  do  not  fail  widi  the  convoy  appointed  by  goterafficntt 

it 


u  isnpl;  a  filing  with.coovoy^  whhtn  .tlie  terms  of  the  pp^.c   H  •  A   p. 
Itcy/'    The  xul^  for  a>new  trial  Was  tbevefore  difcharged  (a). 


"This  ^ueRion  refpeding  the  neccffity  of  having  failing  in- 
|lru3ions  from  the  commander  of  the  convoy  came  on  to  be 
confidered  in  the  Court  of  Common  Pleas,  upon  a  motion  for  ^v^rcbh  v. 
a  ntw  trial,  when  Mr.  Tuftice  Bull^r.  in  the  abfence  of  Lord  Thomfon,i  Bo(; 

,  ^  '  aud  Pull.  5» 

Chief  Juftice  Eyre  faid ;  **  Had  not  my  Lord  mentioned  that 
tW  terdi(ft  was  ehtirely  to  his  fatisfadlion,  I  ihould  not  decide 
tipon  this  application  in  the  firft  inflance.  The,  cafe  is  here 
brought  to  a  queftion  of  law.  In  point  of  law  theny  the  general 
propofitUn  isy  that  failing  injlruftions  are  neceffary,  I  have  never 
decided  this  cafb  myfetf,  but  it  has  often  been  determined  at 
OuiUhaHn  I  do  not  faly  that  there  itiay  not  be  cafes  in  w))icti 
riicy  may  be  difpenfed  with*  In  Hibbert  v.  Plgou  my  e.\- 
prcflion  is,  "  It  is  not  necelTary  to  fay,  whether  failing  orders 
ire  eifential  or  not ;  as  at  prefent  advifed,  I  do  not  fay  that 
they  arc  abfolutely  neceflary  .'*  The  cafe  of  Fi^oria  V.  Qeevi  scc  poft,  34?; 
goes  no  further.  If  the  captain  from  any  misfortune,  from 
trcfs  of  weather,  or  other  circumftances  be  abfolutely  pre- 
vented from  obtaining  his  infirudlions,  Aill  it  is  a  departure 
with  convoy  t  but  then  he  mud  take  the  earlieft  opportunity 
to  obtain  them.  Generally  fpeaking,  unlefs  failing  inftruc- 
tions  are  obtained,  the  warranty  is  not  complied  with :  the 
captain  canriot  anfwer  fignals ;  he  does  not  know  the  place  of 
tCidezvous  in  cafe  of  a  florm;  Ije  does  not  in  effed  put  him- 
felf  under  the  proteflion  of  the  convoy,  and  therefore  the  un- 
derwriters are  not  benefited.**  The  other  judges  concurred  iii 
this  opinion. 

In  a  ilil!  later  cafe,  in  an  aflion  on  a  policy  of  infurance  on  France  v  KiV- 
(hip  Potomacl^  at  and  from  Jamaica  to  London^  warranted  Gu?i6haii*"5*c? 
depart  with  convoy  from  the  place  of  rendezvous  on  or  ^^^^h.  38  Geo.  3. 
ifore  the  ill  olAugufl  i;/95  :  it  was  admitted  that  the  veffel 
Kver  had  got  fo  near  to  the  admiral,  who  had  in  fa£l  left  the 

(«)  Another  «a ion  was  brought  upon  the  fame  policy  againft  another  oF  rhe  Sittingr$  at 
Mcnnitcrt;  and  ahho*  a  vcrdi^  in  that  cafe  was  found  for  the  plaintit)s;  yet  it  GuiUH»aU  hefort 
tmi  to  me  to  leave  the  do^rines  above  advanced  unfhalicn :  for  ujxin  the  feccnd  ^^'  J"^'"  ^"^- 

it  was  proved,  b«yond  all  doubt,  that  the  Glorifux  was  in  truth  a  part  of  the  x^ra^Tgl.^' 
hroy,  a  fa^,  which  was  left  doubtful  on  the  firil ;  and  it  was  upon  that  fll^  tbac 
rd  Mau|i«i4  and  Mr-  JuBict  BoUcr  cbiefiy  reUcd^ 

y  H  place 


j4s^  Of   NON-COM^LlAKCt 

C   H   A   F.  place  of  fckidesvoos  before  the  Potomacl  arrived  tbcD^  at  to 
^^^"*       obtain  failing  ordcrt»  wlien  he  loft  fight  <rf  the  cenvoy,  ttl 
was  afterwards  taken.     The  plaintiflP's  obje£l  was  to  get  a(fe. 
cifian  upon  the  point,  how  far  Jailing  injirudions  Win  eJj^Btid, 
io  the  failing  tui/h  convoy. 

Lord  Kenfon  exprefled  the  ftroog  inclination  of  his  opiakn 
to  be»that  they  were  eflential^  but  would  not  decide  it,  as  this, 
veflei  had  never  in  fd£l pined.    The  plaintifi  were  nonfiuCd' 

P  -f  Although  the  decifions  of  the  courts  of  Common  Law  re- 

quire no  additional  authority  to  fupport  them  ;  yet  it  will  be 
proper,  merely  by  way  of  illuftration,  to  point  out  to  the 
reader,  in  what  cafe*  the  opinions  of  foreign  writers  agree 
with  the  determinations  of  the  Englijb  courts  of  juftic^-  Man-  • 
1  EmcrigoD,  fieur  D' Emerigon^  a  very  diftinguilhcd  French  writer  upon  tbii 
*•  ^"^^^  branch  of  jurifprudence,  puts  this  cafe  :  "  On  avoii  fait  dc$i 

*^  furances  fur  un  navire,  de  forti^  de  Marfille  jufq'aux  Ik- 
«  troits  de  Gihraltary  ct  dans  la  police  il  etoit  dit  que  lew- 
«  vire  partiroit  de  MarfeilU  fous  Vefcorte  d*un  batimentdtm\ 
«  autrementy  affurance  nuUe.  Une  frcgate,  chargee  de  muni- 
•*  lions  de  guerre  pour  AlgefiraSy  fe  trouvoit  a  FEflaque^  U 
«  navire  allure  mit  a  la  voile  fous  les  aufpiccs  de  cette  fn- 
«  gate  qui  lui  accorda  protcflion,  ct  qui  partit  en  meat 
«<  temps.  Confulte  fur  ce  cas,  je  fus  d*avis  que  fi  le  m^ 
««  etoit  pris  par  les  ennemis,  les  affurcurs  feroient  fondcs  i 
"  refufcr  le  payment  de  la  perte :  car  autre  chofe  efi  d^etnjnk 
•*  Vefcorte  du*n  latiment  de  roif  et  autre  chofe  aji  4e  nsifff^ 
•«  fimflementfoHsfiS  aufpices" 


Swt  the  eaGr. 


From  the  cafe  of  HiUei^^  and  Pigou  we  colfca  Ais ;  tbe* 
convoy  appointed  by  the  Admiral  commanding  in  chief  opoa  > 
ftation  abroad,  is  a  convoy  appointed  by  governm^t.  Aa* 
Ibefides  the  inftruaion  it  affords,  appKcaWe  to  the  particAr 
fubjefl,  for  which  it  was  here  inferted,  it  ferves  to  eBabBlb 
fome  principles  laid  down  at  the  beginning  of  this  chspw? 
that  whether  the  lofs  do  or  do  not  happen,  on  account  of  tkl 
•breach  of  the  warranty,  ftill  the  policy  is  forfeited:  for  ia4a| 
cafei  the  ibtp  infured  periQied  in  a  ftorsH  long  after  A 


joidedtlie  regular  conv«^9  and  coirfequemly  the  ioTs  did'  not  C   H    a  .  'P.  * 
iofrpenj  oki  account  of  the  breach  of  the  condition. 

Having  feen  what  fhall  be  deemed  a  convoy,  let  m  proceed 
to  coofider  what  (hall  be  a  departure  with  convoy,  witliin  the 
ineaning  of  a  warranty  to  depart  with  convoy.  The  rule  on  this 
point  is  (hort  and  clear,  that  fuch  a  warranty  implies,  that  the 
fliip  (hall  go  witli  convoy  from  the  ufuaf  place  of  rendezvous, 
at -which  the  (hips  have  been  accuftomed  to  aflemble ;  as  SpU^ 
headf  or  the  Downs^  for  the  port  of  London  ;  and  Bluefields  for 
all  the  ports  in  Jamaica,  And  from  the  particular  pott  to 
*fucb  ufua)  place  of  convoy,  the  (I;tip  is.proteOed  by  the  policy. 

Thus  in  an  afiion  on  a  policy  of  infurance  by  the  defendant     r  j^^  T 

«  London,  infuringa  fhip  from  thence  to  the  Eaft  Indies^  war-  L«huli«r>Clie, 

-nit      ***^44J- 
*rdnted  to  depart  with  convoy ;  the  declaration  (tates,  that  the 

flitp  went  from  London  to  the  Downs^  and  from  thence  with 

tvnvof^  and  was  loft.     After  a  frivolous  pica  and  demurrer, 

the  cafe  flood  upon  the  declaration,  to  which  it  was  obje£led, 

'  That  here  was  a  departure  without  convoy. 

The  claufe,  warranted  to  depart  with  convoy,  muft  be  con-  i^erCuiUm,* 
'^itroed  according  to    the    ufage  among  merchants,  that  is, 
^'lirom  fuch*  place,  where  convoys  are  to  be   had,  as    the 
^•Dffwnsy  &c* 

IE 

•  It  is  true.  Lord  Cliicf  Juflice  Holf^  upon  that  occafion,  W41 
'-of  adiiierent  opinion  ;  but  the  judgment  of  the  other  judges 

was  relied  upon,  and  confirmed  in  the  foUpwing  cafe  by  Lord 
Chief  Juftice  Lee^  and  has  alfo  been  recognized  in  fcveral 
'  ^her  cafes,  in  which  the  queflion  has  cotne  collaterally 
More  the  court.  Indeed  of  late  yetts,  it  has  been  tacitly 
Acquiefced  in ;  for  there  never  is  a  convoy  from  the  poet  of 

f. 

*  On  an  infurance  from  London  to  Gibraltar^warrantfdto  de^  Gordon  v.  Mor- 
•^twi  ctMvoy^  It  appeared  that  there  was  a  convoy  appointed  '*^'  *  ^"**  **^^' 
1^  tbat  trade  at  Spithead^-  Kftd  the  (hip  Ranger  having,  tried 
Kw  convoy  in  the  LhwnSi  proceeded  for  Spuheadf^uid  was 

H  H  2  CakcA 


[ 
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x:  *H    A   9.  taken  in  herwiay  thither.     The  inrurers  infifled,  that  thisbc- 

XVtli.         .   '  .  •     ' 

ing  the  ti|De  qf  a  tunch  war,  the  fhip  QiouKi  not  have  ventured 
through  the  Channel^  but  have  waited  in  the  Dovun:  fur  an 
cccafiooal  convoy.  And  roany  merchants  and  ofRce-keepen 
were  examined  to  that  purpofe.  But  Lord  Chief  Juflice  hu 
held,  that  the  (hip  was  to  be  confidered  as  under  the  defend- 
ant,'$  infurance  to  a  place  of  general  rendexvousy  according  to 
'  ijie  jaterpretati9n  of  the  words,    "warranted  to  depart  wiA 

**  convoy."  Salk,  443.  And  if  the  parties  meant  to  vary 
the  infurapce  from  what  is  commonly  underflood,  they  fliouU 
bave  particularized  her  departure  with  convoy  froiD  the 
Downs.  The  jury  was  compofed  of  merchants,  who  fouiui 
Jbr  the  plaintiff,  upon  the  itrength  of  this  direction. 

r  ^Ar  ]  A  flmilar  declfion  was  made  in  the  year  1781,  by  the  Aim!- 

Tom^i.  p.  166.  rahy  oi  France^  which  is  reported  in  the  work  of  Emerlgin, 

Upon  this  kind  of  warranty,  it  is  to  be  obferved,  that  ak 
'  though  the  words  commonly  ufed  are,  "  to  depart  with  con- 
«Salk.  443.  **  voy,"  or,  "  to  fall  with  convoy;**  yet  they  extend  to  fail- 
ing with  convoy  throughout  the  whole  of  the  voyage,  as  Hwch 
as  if  thofe  words  were  inferted.  Indeed  to  fuppofe  the  con- 
trary would  introduce  an  infinite  variety  of  frauds;  asaftip 
would  fail  out  of  harbour  with  the  convoy,  continue  wifhit 
for  an  hour  or  two,  then  leave  it,  and  run  every  peril,  at  the 
rift  of  the  underwriter.  If,  therefore,  the  convoy  is  only  ID 
go  a  part  of  the  way,  that  is  not  a  compliance  with  the  wif- 
tanty ;  and  the  infurer  is  difcharged  from  bis  engagements. 

« 

3  IcYin2.  320.        This  was  one  of  the  points  ruled  in  Jeffreys  v.  Ijgtdtei% 

that  will  be  quoted  at  length  prcfently,  in  which  Lord  Oi& 
Juflice  Holt  and  the  reft  of  the  court  held,  that  although  *e 
•  words  of  the  policy  only  were  *<  to  depart  with  conxw/* 
yet  they  extend  to  fail  with  convoy  throughout  the  whofc 
voyage. 

In  a  inore  modern  cafe,  however^  this  do£brine  case  again 
'  in  queftion  ;  and  after  very  full  confidenition,  the  opbioBlif 
'  Lord  Holt  was  unanimoufly  confiroaed  by  tbe  whok  tamx^ 
Kin&'a  Bench. 


WITH    WARRANTIE'S'.'  j94$ 

It  was  an  aftion   for  money  had  and  received,  brought    ^  ^1x1    -^' 

againft  an  underwriter  for  a  return  of  premiam;    The  policy  V^rv"'^^ 

was  on  the  (hip  ihe  Parler  Galley,  «*  at  and  ixom  VeHitt  to  ^If^.''^];'^"' 

«  the  Currant  IJlands,  and  at  and  from  thence  to  Lfindon^'*  at  a 

premium  of  five  guineas  per  cent,  •*  to  return  2  per  cent,  if  the 

^fiip  failed  with  convoy  from  Gibraltar ^  and  arrived.'*     The 

(hip  touched  at  Gibraltar  on  her  way  home,  and  failed  from 

thence  under  convoy  of  the  Zephyr  floop  of  war,  but  VAf  conMf 

was  deflined  only,  to  go  t$  a  certain  latitude y  about  as  far  as  Caps 

finiflerrcy  heing  ordered  on  the  Lijbon  (lation ;  and  accordingly 

the  (hip  and  convoy  feparated,  and  the  (hip  arrived  faK  at 

London.     The  only  queftion  in  the  cauTe  was,  whether,  6y 

the  terms  of  the  policy,  the  condition  for  the  return  of  prci^ 

mium  was  a  departure  from  Gibraltar  with  fuch  convoy  as  could 

be  met  with,  for  whatever  part  of  the  voyage  that  might  happen      T  246  T 

to  be,  or  a  departure  with  convoy  for  the  voyage.    The  trial  came  •    •  '-' 

on  before  Lord  Mansfield  and  a  common  jury,  when  a  vcrdift 

was  found  for  ihe  plaintiffs, 

\  A  rule  having  been  obtained,  to  fhew  caufe  why  there  (hould 

W)t  be  a  new  trial ;  the  evidence  from  his  Lord(hip*s  report 

appeared  to  be  thus :    That  the  plaintiffs  had  called  witneffes 

(one  of  whom  was  Mr*  Gorman^  an  eminent  merchant)  to 

ytovt  that  for  fome  years  paft,  when  convoy  for  the  voyage,  or 

^^t  whole  voyage  Yf^  intended,  thofe  explanatory  words  had 

•'••ccn  added,  and  that,  by  this  ufage,  the  expieffions  of  *'*' failing 

**  V>ith  comjoy^^  and  **  failing  with  convoy  for  the  voyage," 

had  received  diflinfi. technical  meanings :  "  with  convoy,**  fig- 

wfyiflg  whatever  convoy  the  (hip  (hould  depart  with,  whether 

'•w «  greater  or  lefs  part  of  the  voyage.    Several  policies  were  *  ' 

*Vo  produced,  which   had  been  filled  up  at  the  office  of  the 

wwe  broker,  who  had  prepared  that  which  had  given  occafi>n 

to  this  caufe,  in  which  the  words,  "  for  the  voyage,**  or  "  for 

*  England^**  were  added.     The  captain    proved,  that  at  the 

t»rnc  when  he  left  Gibraltar^  no  other  convoy  was  to  be  ha3. 

The  witneffes  for  the  defendant  fwore,  that  they  undci  ftood 

the  words  *«  with  convoy*."  to  mean,  conv^  for  the  voyage^ 

>na  the  broker  faid,  that,  at  the  Uwe  this  policy  waa  figned^ 

ne  underftood  and  dpprchended  it  was  fo  underftood.fjy  all  the 

'f^^UWi  thifct  the  convoy  was  to  be  for  the  voyage,  and  that 

a  H  3  tho 
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C    fY    A    P.   thefeturn  was  fuch  as  was  ufnal,  when  convoy  for  the  voy. 

age  was  meant.  His  JLordihip,  after  ftating  the  evidencei 
fald,  that  when  the  cafe  was  opened,  he  thought,  on  the  face  of 
the  poHey>  that  the  wc^ds  muft  mean  for  the  voyage*  He  bad 
not  admitted  the  counfel  to  a(k  the  opinion  of  the  witoellci 
on  the  conftru£lion ;  but  to  learn  whether  there  was  any  ufatge 
in  this  cafe,  which  would  give  a  6xed  technical  fenfe  to  the 
words«  This  was  a  quefiion  of  fa£l  to  be  afcertained  by  evi* 
4ence,  iuid  proper  for  the  confideration  of  a  jury. 

The  cafe  was  fully  argued  at  the  bar« 

XjOxSl  MamfielJ. — "On  the  words  I  was  ftrongly  of  opinion, 
that  the  policy  tneant  a  departure  with  convoy  intended  (or  the 
voyage.  The  parties  could  not  mean  a  departure  with  con- 
*T  347  i  ^^y>  which  might  be  deflgned  to  feparate  from  the'fliip  in  a 
minute  or  two ;  though  when  convoy  for  the  whole  of  a  voy- 
age is  clearly  intended,  an  unforefeea  feparation  is  an  acci- 
dent, to  which  the  underwriter  is  liable  ;  for  the  roeantngof 
fuch  a  warranty  is  not  that  the  (hip  and  convoy  IbooM  conti- 
nue and  arrive  together.  But  I  dill  think  that  the  evidence 
was  properly  admitted  at  the  trial  of  this  caofe ;  becaufe  the 
fenfe  contended  for  by  the  plaintiffs,  was  not  inconfiftent  witb 
the  wordsof  the  policy,and  thereforeit  was  material  to  feewhat 
the  ufage  was.  I  laid  great  ftrcfs  on  Mr.  Gormarfz  tcflimony* 
I  did  not  confider  him  as  a  common  witnefs.  However,  it 
feems,  from  what  I  have  heard  fince,  that  people  in  the  city 
are  diflatisfied  with  the  verdiQ,  and  think  the  evidence  of  the 
plaintiff's  witnefTes  was  founded  on  a  miftake.  Certainly  crit 
tical  niceties  ought  not  to  be  encouraged  in  commercial  con- 
cerns ;  and  wherever  you  render  additional  words  nccrlTanr, 
and  multiply  them,  you  alfo  multiply  doubts  and  criticifffis. 
It  may  be  hard,  becaufe  words  have  been  added  in  fomc  in- 
flances,  to  force  a  conftruflion  in  this  cafe,  from  thcomiffioR 
of  them.  Tlic  queftlon  is  of  great  impo^rtaocc/*-^Thc  ndp 
tvas  therefore  made  abfolute. 

I 

I5<nirt  p.  H»  The  new  (rial  came  on  before  Lot  A  Mansfield  at  thcfiitmp 

note  (7).         '  jft^r  Trtnify  term,  19  Geo.  3.  when  the  ycr^iSwas  fotmdfof 

the  defendant,  the  iofurcrt 

3ot 
\ 
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Bid  althoQf^  it  has  been  thas  fiettled,  that  a  fhip  mull  depart  C  H   A   F. 
with  coavoy  for  the  whole  of  the  voyage ;  yet  in  the  laft  caTe>   v^^rv**^*^ 
it  was  truly  faid  by  Lord  MsnsfalJ,  that  an  unfortfceti  fepara-  ^ouz.  ii. 
tioa  is  an  accident,  to  which  the  unde^-writer  is  liable.     It  is  iEmerigoo,x6^. 
jthe  law  of  jeafon  and  common  fenfe ;  for  it  would  be  the 
height  of  injuftlce  and  cruelty  to  heap  misfortune  upon  mif- 
fortune,  and  to  fay,  that  becaufe  a  (hip  has  been  feparated 
from  her  convoy  by  ftrefs  of  weather,  or  the  fury  of  the  ele- 
ments, (perils  inrured  againft^y  the  policy),  that  the  infured 
fliall  fuffer  ftill  greater  mifery,  by  being  deprived  of  that  in- 
demnity which  he  had   fecured  to  himfelf  by  paying  a  fuf- 
ficient  and  adequate  premium.     The  law  of  England  does 
not  tplerate  fuch  principles ;  and  the  firft  decifion  upqn  the 
fubjed  was  fuch,  that  it  never  has  been  departed  from  in  any 
inftancc. 

AGTumpfit  on  a  policy  of  infurance  made  in  the  ufual  form,     [  34.8  j 
**  from  London  to  Cadiz^  warranted  to  depart  with  convoy.**  Jpffcry  v.  Lc- 
Upon  the  general  iffue  pleaded,  the  jury  found  a  fpecial  verdid,  fjo/a  slikT* 
ftatmg,  that  the  fliip  did  depart  from  the  port  of  London^  in  443-  Cajth  iiS, 
company  of  the  convoy  intended,  and  failed  together  as  far  as  4 Hod*  58.  S,C» 
t\ktJJle.of  PFight^  in  purfuance  of  the  voyage  towards  Cadiz  \ 
and  there  they  were  feparated  by  ftrefs  of  weather ;  that  the 
convoy  put  into  Torbayy  and  the  infured  (hip  into  the  port  of 
Fowey  in  Cornwall.     That  three  days  afterwards,  the  wind 

,  feuing  right  to  bring  the  convoy  down  the  channel,  the  mafter 
of  the  inlured  fhip  failed  out  of  Fowey  on  purpofe  to  meet  the 
convoy  ;  but  it  did  not  come :  and  then  the  infured  Ihip  was 
feized  with  another  ftorm,  fo  that  (he  could  not  return  from 
whence  Ihc  came,  but  was  driven  upon  the  French  coaft,  and 

.    there  taken  by  the  enemy. 

After  feveral  arguments  of  this  fpecial  verdift,  the  plaJntlflF  Carth€w>  aiCi 
.had  judgmeiit  per  toiam  curiam  \  and  their  principal  reafon 
was,  becaufe  there  \vas  no  manner  of  negleft,  or  other  default 
found  in  the  maflcr  of  the  fliip ;  but  it  appeared  he  had  done  all 
in  his  power  to  keep  in  company  of  the  convoy.  It  is  found 
^^prjjfsly,  fh^t  be  departed  with  convoy  froni  his  fifft  port, 
.irMch  ^t^wff^  the  wprcjsof  the  policy ;  but  jit  would  have  '  . 

'         '  HH  4  *        been 


^8-  OF    NON-COM^LIA?fC]B 

C  ^H  A:  P.  vhefn)Ot^rwi{e,  if  any  fraqd or  nedffl  badrbcsn  foittdiiQ'iW 
' mailer  of.  the  iofured  |htp  after  his  departure,  jiotwiibftaiidHig 
he  departed  out  of  the  iirll  port  with  convoy ;  for  tbe  ^pfMw«^ 
of  th^  wprds  "•  warranted  to  depart  vMh  cofms/*  is,  thatnbe- 
in  Cured  Ihip  (bould  keep  company  with  the  convoy)  during  th(^ 
lyhole  voyage,  if  pofTibie^  . 

As  to  this  point  Even  whcre  the  fliip  has  by  tcnipcfluou?  weather  bceii  jpr^- 
InV,^p"/39.  vented  from  joining  the  convoy  at  all,  at  leaft^  o|  receiving 
etfe^.  and  pro-  the  orders  of  the  commander  of  the  (hips  of  war,  if  (he  dp 
€ioiii>r  rtjAv  arife.  cvery  thing  in  her  power  to  efiTedl  it,  it  Ihall  be  de^aied  a  ^^ 
inrcafc^  f^^^°*-  jng  vvith  convoy,  within  the  tprms  of  thp  warranty, 

I 

< 

Vi<fioriav.  The  plaintiff  had  infured  on  poods  in  the  fohn  and  Jantm 

12^0.  from  Gottefiburgh  to  London^  with  a  warranty  to  depart  xvttb 

convoy   from    Flechery.     In  July  1744,  the  fhip   failed    Jrooi., 
Gtttcnhunrh  to  Flichry^  and  there  (he  waited  for  convoy  twa. 
r  249  1      months.     On  the  21ft  oi  Sept  ember ^  at  nine  in  the  inornix\{^ 
three  men  of  war,  who  had  one  hundred  merchant  Ihips  jq,- 
convoy,  ftood  off  Fleckery^  and  made  a  fignal  for  the  (hips  thcfc,. 
to  come  out,  and  Hkewife  fent  in  a  yaul  to  order  them  om# 
There  were  fourteen  (hips  waiting,  and  the  yohn  and  Jane  got 
out  by  twelve  o'clock,  arid  one  of  the  fir  ft  \  the  coinvoy  baviilg 
failed  gently  on,  and  being  two  leagues  a-head*    It  was  a  bard 
■  gale,  and  |3y  fix  in  the  afiernoon,  th^  (hip  came  up  with  tbe 
fleet ;  but  could  not  get  to  either  of  the  men  of  war  for  lailiiig 
orders,  on  accourit  of  the  gale  of  wind.     It  ws^  flormy  all 
night,  and  at  day-break  the  (}^ip  in  queftion  was  in  the  midft 
of  the  fleet ;  but  the  weather  was  fo  bad,  tliat  no  boat  could 
be  fent   for  failing,  orders.     A  French  privatecer  had  faii^ 
amongft  them  all  night  ;.and  it  being  foggy  an  the  aid,  at- 
tacked the  John  and  Jane  about  two,  who  kept  a  running 
fight  till  daik,  which  was  renewed  the  next  mornings  wbca 
flie  was   taken.     For  the  defendant  it  was   infilled,  that  this 
fliip  was  never  under  convoy,  nor  is  ever  confidered  fo,  till 
they  have  received  failing  orders;  and  if  the  weather  would qqC 
permit  the  captain  to  get  them,  he  ihould  have  gone  back. 

BuWiiiiain  Lcc.       But  theChief  Juftice  and  the  jury  were  both  of  opinion,  that 

as  the  captain  had  done  cvery  thing  in  his  power,  it  was  adt« 

J  parting 
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pktiSlig'vrith  cOA^oy  i  and  tkofe  agrccmetits  are  xitvet  catS:titi  Q   ^Z  A  *"•" 
£d  precife  word^ ;  as  in  tte  cafe  of  departing  with  convoy  from '  ^ ^^-^-^rt^Tf 
b$vdm\  when  the  place  of  rendezvous  is  Spliheady  a  lofs  ih  go^ 
io^tbicher  is  within  the  policy.     6a  the  plaintiff  Fecoyerfd. 

But  It  IS  evident  from  ail  that  has  been  faid,  that  if  there  be 
an  opportunity  of  convoy  ;  if  the  convoy  throw  out  repeated 
£gnal$  to  join  ;  and  by  the  negligence  and  delay  of  the  captain 
tit  the  infured  (hip,  the  opportunity  be  loft,  the  warranty  to 
depart  with  convoy  is  not  cpipplied  with^  and  the  un^rwrit^r 
is  difcharged. 

Thu^  in  an  a£lion  on  a  policy  of  ipfur^nce  tripd  before  Lord  J?y^^*"  ^: 
fiantfieldy  the  plaintiff  was  nonfuited,  there  being  a  warranty  Sittingf  at 

ai  «,  ,.  '         r  1*1  Guildhalls 

FO  depart  with  convoy  ;  and  it  appearing  from  the  evidence,  hju  vac. 
iKatthe  conimodore  of  the  convoy  had  rpade  fignals  for  failing  4  Ceo.  3. 
fjfoin  Spithead  to  <?/.  Hfkn^  the  night  before,  and  had  made 
XCj^ted  fignals  the  next  morning  from  feven  o'clock  till 
twelve,  hotwithflanding  which,  thp  Ihip  infured  had  negleEled 
(0 Tail  with  him,  and  did  not  fai}  till  t^vo  hours  after,  in  coi^« 
le^uence  of  which  h^  wa3  takeq  by  a  privateer  [a]. 

'Although  we  haveihus  feen^  that  a  (hip  mud  not  voluntas 
ply  depart  fjom  convoy  during  the  voyage  (^),  yet  this  fpecies 
of  warranty  roijft  always  be  conftrued  with  reference  to  the 
ufiige  of  trade>  and  to  the  orders  of  government.  For  if  the 
coarfeupon  a  particular  voyage  has  been  to  have  a  relay  of 

-  •  •  • 

convoy,  protecting  the  trade  from  one  port  to  another ;  or  if 
government  appoint  a  convoy  to  cfcort  the  trade  of  .a  place 
to  a  given  latitude  and  no  farther ;  and  there  be  no  other 
piivoy  pn  that  ftsf^ion,  a  veOel,  taking  the  advantage  of  fuch 
a  convoy,  has  complied  with  the  warranty  to  fail  with  con- 
voy for  the  voyage. 

Thus  in  an  infurahce  on  the  (hip  William,  ^^  at  and  from  Smith  ▼.K«id» 

londdn  to  Jamaica^**  warranted  to  depart  with  convoy  for  the  **rTng«  aft*** 

>     Bail.  178X. 
{a)  As  to  the  duty  of  the  officers  appiunted  for  convoy  to  merchaDt  Ihips,  fee 
Stprefcribed  in  the  flat,  of  the  13  Ch.  2.  ftat.  i.  c.  9,  air.  17.  wljich  i^ulatic^ 
l^erc  confirmed  by  the  2 2d  of  Geo.  2.  c.  33.  f.  2.  art.  17, 

\o)  Tliis  is  now  prohibited  by  ftaCate.    Spe  poft,  p.  349  3. 
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ve^ftyr,  Lqi^  M4tnsJUU%  in  the  courfe  of  his  fimimmgiip  to  Ae 
jury,  faidi  **  A  warranty  to  fail  with  convoy  meaoi  with  fooh 
a  convoy  ^  government  pleafes  to  appoint  \  and  whether 
it  confifts  of  feparate  £hips  at  different  (lations  of  not,  it  is 
a  convoy  for  the  voyage ;  therefore  on  that  point  iheit  ii  , 
♦*  no  doubt." 


The  lame  dodrme  was  held  by  Lord  Kenjm^  in  an  adion  oi 
a  policy  of  in  fu  ranee  iU  and  from  Cairz  to  Amfterdam^  sour* 
rantid  to  fail  with  convoy  far  the  voyage.  The  flitps  infant 
had  failed  from  Cadi%  under  a  Britijb  convoy  ;  -and  weie  lot 
before  they  reached  the  Downs j  where  it  was  alleged  they 
were  to  have  taken  a  frefh  convoy  for  Amflerdam.  The  un- 
derwriters infiiled  that  the  convoy  (hould  have  been  dired  to 
Jnjflerdam.  The  affured,  on  the  other  hand,  contended,  that 
r  349  A  3  all  convoy  mull  be  according  to  ufage»  and  that  In  maoy 
voyages  there  is  no  fnch  thing  as  a  dii^e^l  convoy,  but  that  tk 
veiTels  proceed  by  relays  of  convoy  from  flagc  to  ilage.  t1« 
fpecial  jury,  with  Lord  Kenyon^s  approbation,  gave  a  vcr£A 
for  the  plaintiffs*  And  ahhongh  in  that  cafe,  it  is  true,  tbe 
underwriter  had  adju&ed  the  policy  with  full  knowledge  of  iH 
the  circumflances,  which  his  lordfhip  feemed  to  think  coo- 
clufive,  yet  there  were  other  caufes  on  the  fame  policy,  where 
there  was  no  adjuflment ;  and  upon  Lord  Kenyon  and  t^  ju7 
declaring  that,  without  confidering  the  adjuftment,  they 
thought  the  warranty  had  been  complied  with,  the  plaintiff 
had  a  verdid,  and  no  motion  was  ever  made  for  a  new  trial 
in  any  of  thefe  caufes. 


D'Egiiino  ▼. 
Bewickc,  2H. 
BUck.  554* 


So  alio  the  court  of  Common  Pleas  decided  in  an  adion  on 
a  policy  on  the  ihip  Little  Betfey^  at  and  from  London  to  it, 
Sebafliany  warranted  to  fail  with  convoy.  The  (hip  failed  with 
other  veOels  updcr  convoy  of  feveral  fhips  of  war :  and  after 
a  certain  latitude,  the  IVeaTul^  one  of  the  men  of  war,  was  de- 
tached to  convoy  the  Spanijh  (hips  \  hut  the  captain  of  that  Ikip 
had  orders  to  go  with  the  St.  Sebajlian  (hips  no  further  than 
Bilhoa^  aixl  in  fa£l  he  went  no  farther.  A  verdi£t  paifed  fat 
the  plaintiff.  When  the  cafe  came  on  before  the  court  on  a  no- 
tion for  a  new  trial|  it  was  argued  for  the -under writer?,  that 

warianticf 
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«r<rrai)tick  are  to  be  ftri81y  complied  with  ;  and  that  howtwr   CHAP. 

Dear  (he  pon  of  St.  Sehaftian  might  be  to  Bilbeay  yet  the  pria- 

ciple  was  the  {acne ;  and  that  a  convoy  to  the  latter  place  could 

no  more  be  conftrued  to  be  a  convoy  to  the  former,  than  a 

convoy  to  the  Cape  of  Good  Hope  could  be  a  convoy  to  the  £a/l 

Indies^  and  for  this  was  cited  Hihbert  v.  Pigou  (fupra  339)* 

Mr.  Juftice  Buller. — «  The  cafe  of  Hibbert  and  Pigm  k  not 
applicable  to  this,  for  there  a  convoy  was  appointed  and 
aftually  failed  from  Jamaica  to  England^  as  to  the  infiance  put 
at  the  bar  of  convoy  to  the  Cape  of  Good  Hope^  I  entirely  differ 
horn  the  counfd  on  that  point ;  for  if  government  thought 
a  convoy  to  the  Cape  was  a  fufficient  protedion  to  thfe  Eaft 
India  trade,  and  the  ufuge  were  for  the  Eaji  India  (hips  to  (ail 
with  a  convoy  only  to  the  Cape,  and  to  con(ider  that  al  the 
Eaft  India  convoy,  and  no  otber  convoy  was  appointed  to  the 
E^aft  Indies^  I  (hould  hold  chat  the  warranty  was  complied  with^ 
though  I  agree  if  there  was  another  convoy  to  the  EaJi  Indies^ 
It  would  be  otherwife. '  The  captain  of  a  merchant  (htp  has  [  299^  3 
nothing  to  do  with,  nor  can  he  know  the  inftru&ions  from 
the  Admiralty  to  the  king's  officers,  but  muft  take  fuch  convoy 
as  he  finds.  I  am  therefore  of  opinion  that  there  is  no  ground 
at  aU  fof  this  motion/' 

Mr.  Juftice  Heath. — <<  I  am  of  the  (ame  opinion*  The 
owner  of  a  Oiip,  when  he  makes  an  infurance,  cannot  know 
the  orders  of  the  Admiralty  refpefiing  convoys." 

Mr.  Juftice  Rooke.-^^^  The  ground  flated  at  the  bar  feema 
to  me  to  be  more  fit  for  the  jury  than  the  court,  and  the  jury 
have  found  that  the  convoy  was  fufficient." 

Lord  Chief  Juftice  i>rr.— <«  I  am  fatisfied  with  the  filing 
of  the  jury." 

The  rule  for  a  new  trial  wa$  therefore  refuled. 

The  failing  with  convoy  has  added  fo  much  to  the  fecurily 
of  o»r  commerce  in  time  of  war,  that  io  the  y^ar  1798^  an  aft 

of 


549^  OF    NO^I-COMPLIANCE 

C    H    A.  P.    of  parlrament  paffed  for  the  purpofe  of  compelling  (hips  to  fail 
y^^^.^^^^^    with  convoy,  and  by  which  alfo  a  confiderable  revenue  was 

■  « 

38Geo.3.  c.7^-  Intended  to  be  raifed. 

$cA.  I,  The  firft  feflion  of  this  aS  provides  that  it  (hall  not  b« 

lawful  for  any  fhip  or  veflel  belonging  to  ^ny  of  his  majcfty's 
fubjefls  (except  a^  therein-after  is  excepted)  to  fail  or  depart 
from  any  port  of  place  whatever,  unlefs  under  the  convoy  and 
prote6^ion  of  fuch  fhip  or  (hips  as  may  be  appointed  far  tb9 
purpofe. 

^a.  *.  That  the  mafter  or  other  perfon  having  the  charge  or  conw 

inand  of  every  fuch  fhip  or  veffel,  which  fhall  fail  or  depaK 
under  the  proteftion  of  cpnvoy,  (hall  and  is  thereby  rc(juired  to 
wfe  his  utmoft  endeavours  to  continue  with  fuch  convoy  during 
the  whole  of  the  voyage,  or  during  fuch  part  thereof  as  fuch 
» convoy  (hall  be  dircdcd  to  acconnparfy  and  proteft  fuch  fhipi 
and  (hall  not  wilfully  feparate  or  depart  therefrom  upon  anf 

'    .  pretence  whatever,  without  order  or  leave  for  that  purpofe 

from  the  officer  having  the  command  of  fuch  convoy, 

Zt€t,  2,  It  is  alfo  enabled  that  if  the  mailer  or  commander  of  any 

Ihip  which  is  by  this  aft  required  not  to  fail  without  convoy, 
(hall  fail  without  convoy;  or  having  failed  with  convoy  M 
wilfully  depart  therefrom,  without  leave  firft  obtained  frooi 
the  perfon  entruRed  with  the  charge  of  fuch  convoy,  cveiy 
fugh  mafter  (hall  forfeit  iooo7.  and  in  cafe  the  whole  or  any 
p2lrt  of  the  cargo  confifted  of  naval  or  military  ftores,  the  pe- 
nalty is  1500  /.  with  a  power  in  the  court,  where  the  adioQ 
may  happen  to  be  brought,  to  mitigate  the  penalties,  fp  as  tbef 
are  not  reduced  to  a  lefs  fum  than  50/. 

Se<it  4*  Sy  fe£lion  the  fourth,  it  is  provided  that  in  cafe  of  a  failiflg 

without,  or  a  wilful  defertion  of,  convoy,  every  infuranccof 

•  cohtraft  or  agreement  for  any  infurancc  upon  fuch  (hip,  or 
goods,  wares  or  merchandize  laden  thereon,  br  upon  any  pn>- 
p6rty,- ^freight,  or  other  inlereft  arifing  out   of  the  fartfi 

*  wh'er^n  irtftirancc^  rtay  lawfully  be  made,  (and  which  (Baflk 
the  property  of  the  mailer  or  cQmmaQdejF  of  the  tkipy  fo  fac- 
ing 
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■  » 

lug  Without  convoy,  or  wilfully  quitting  the  fame,  or  .of  Tiny  CHAP, 
perfon  interefled  in  fuch  velTel  or  cargo,  who  (hall  have  dU 
re£lecl  or  been  any  way  privy  to,  or  inftrumental  in  cauHng 
fuch  (hip  or  velFel  to  fail  without  convoy,  or  wiKully  to  fepa«- 
rate  therefrom),  ihall  be  null  and  void,  to  all  intents  and  pur- 
pofesboth  at  law  and  in  equity,  any  contraft  oragree^nent  to 
the  contrary  notwithftanding;  and  tliat  nothing  (hall  be  re- 
covered thereon  by  the  afTured  for  lofs  or  damage,  or  for  the 
premium,  orconfideration  in  nature  of  a  premium,  which  ihall 
have  been  given  for  fuch  infurance:  and  if  any  party  to  fuch 
infurance,  or  any  broker  or  other  perfon  (hall  tranfadl  a  fettle- 
ment  on  fuch  infurance,  or  allow  any  money  in  account,  on  , 

fach  infurance,  every  fuch  perfon  (hall  forfeit  200 /• 

•  * 

It  19  alfo  provided,  that  the  officers  of  the  cuftoms  (hall  not  Scft.  5. 
^rmit  veffels  to  clear  outwards,  till  they  have  given  bond, 
^ith  one  furcty,  in  the  penalty  of  the  value  of  the  (hip,  with 
^dndition  that  the  fliip  (hall  not  fail  without,  nor  wilfully  dc- 
ftrt  the  convoy. 

By  the  fixth  feflion,  this  aft  is  not  to  extend  to  vc(rels,  not  gca.  6. 

rehired  to  be  regiftered  by  any  aBsthen  in  force  ;  nor  toa/iy  2S  June  179$, 

Oiiip,  having  a  licence  figned  by  the  Lords  of  the  Admiralty 

.tp  fail  without  convoy,  or  by  fuch  perfons  ^s  (hall  be  duly 

authorized  by  them  for  that  purpofe ;  or  to  any  fhip  proceeding 

.with  due  diligence  to  join  convoy  from  the  port  or  placq 

at  which  the  fame  (hall  be  cleared  outwards,  in  cafe  fuch  con« 
< 

TOy  (hall  be  appointed  to  fail  from  fome  other  port  or  plac^^ 
•xcept  as  to  the  bond  hereby  required  to  be  taken  upon  the 
clearance  outwards  j  or  to  any  (hip  bound  to  or  from  any  port 
in  Ireland'^  or  to  (hips  bound  from  one  port  to  another  in  Great 
Britain ;  nor  to  (h.ips  in  the  fervice  of  the  Eaji  India^  or  HutU 
fon*s  Bayy  companies. 

.  By  the  eighth  feftion,  the  aft  is  not  to  extend  tp  (hips  fail-  scA.  J,   ^ 
ing  from  foreign  portSj  in  cafe  no  convpy  is  appointed  by  the 
Wds  of  the  Admiralty  of  England^  ox  p/erfons  authorized  by 
^em  at  fuch  foreign  ports  ti^  appoint  coavoys»  or  to  grant 
li^wcc*  for  iailiiiff  without  convoy. 
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^^^VIO^^   ^^  xnafters  of  (hips  fliafl  have  06  bovd,  flags  and  ymun  far 
Scd.  9*  the  purpofe  of  diftinStoit,  and  of  anfwering  fignab ;  and  with' 

•uc  hating  which  they  are  not  to  be  deafcd  outwafdi* 

left.  to.  So  much  of  the  a&  of  the  33  Gea.  3,  ch.  66.  fee.  S.  m 

makes  the  mafters  of  (hips  under  convoy  liable  to  be  aitidei 
in  the  Court  of  Admiralty  for  difobeying  fignalsor  other  tawM 
commanda  of  the  commodore,  or  deferting  convoy,  and  finUe 
at  the  difcretion  of  the  {aid  court,  in  any  fum  not  excc«dia{ 
500/*  and  punifliable  by  imprifonment,  not  exceeding  ofte 
year,  (hall  be  painted  on  a  board,  and  affixed  on  fome  con- 
^  fpicuoiis  and  convenient  part  of  every  (hip  which  by  tbis  aft 
is  required  not  to  fail  or  depart  without  convoy;  and  ilsatia 
default  thereof  every  matter  or  other  pertbn,  having  checbaige 
or  command  of  any  fuch  (hip,  (hall  forfeit,  (or  every  (bdi 
offence,  the  fum  of  50  /. 


.  ft. 
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The  eleventh  fefllon  dire£ls,  that  if  any  (hip,  requiftd  hf 
this  z6t  not  to  (ail  without  convoy,  (hall  be  in  imminent  danger 
of  being  taken  by  the  enemy,  the  commander  of  the  fti^ftaO 
make  fignals  by  firing  gims  to  convey  io formation  oflk 
danger  to  the  reft  of  the  convoy,  as  well  as  to  the  (hips  «lim 
under  the  prorefiion  of  which  he  is  failing ;  and  that  10  dfe 
he  is  taken  po(Ie(fion  of,  he  (hall  deftroy jail  inftrufikuit  cot- 
fided  to  him,  relating  to  the  convoy  ;  an3  every  commandtr 
wilfully  neglefiittg  to  make  fuch  fignals,  or  to  deftroy  fud»ifl- 
flrufiions,  (ball,  for  every  fuch  o(Fence,  forfeit  a  fum  not  ei- 
ceeding  100  A 

The  remainder  of  this  flatute  is  employed  in  diteAing  bcv 
the  duties  (ball  be  raifed  and  colle£led* 

The  third  and  laft  fpecies  of  warranty,  wluch  falls  under  our 
confideratioD,  is  that  of  neutrality  ;  or  that  the  fliip  or  gooib 
infured  are  neutral  property.  This  condition  is  verydifentf 
from  either  of  the  two  former ;  for  if  this  WjaiYaiity  be  not  iton- 
plied  with,  the  contta£l  is  not  merely  aVoided.for  ^  bfeack^f 
the  warranty^  but  it  is  abfolutely  void  ^  /w/i«».ipn  a^couatpC 

iraud. 


Mktthe  ptiflciple^  on  whiciv  tIierdiftifaft(^«ttriM,  istbis;-*  A  'y^^  -^_t 

fdtamsy  warrant  that  kit  ftip-  fliili  fail  witli  convoy  {  and  iff  Vi<k  c.  to 

that  conAboii  be  not  complied  with)  it  is  n6t  bis  fiultt  bfeca«tfe 

it  depends  upon  the  ads  of  other  men  :  but  fiill  be  is  the  fuf** 

kroty  for  he  fohs  the  benefit  of  his  conttad.  So  alb  if  be  war- 

tpht  tOt  bi\  on  a  particular  day«  and  do  not,  he  ia  gtnity  ef  ,ii# 

CRfne)  for  .that  was  a  circumfiaace,  the  performance  of  which 

dqpcoded  on  a  tboufand  accidents,  fiich  as  wind,  weather,  re- 

fti^fiit*-:  biit  aa  he  had  «xpiefsly  undertaken,  he  lofes  theet> 

kSt  of  bit  policy  by  non-compliance.    But  in  neither  of  tfaefe 

cafes,  as  I  have  faid,  is  the  infured,  making  fuch  a  warranty, 

|uilty  of  any  offence.     Not  fo  with  him,  who  warrants  pro- 

.perty  to  be  neutral.     That  is  a  faS,  which,  at  the  time  of  im 

'fninngt  rauft  be  within  his  own  knowledge ;  and  if  he  affert 

;it  to  be  neutral,  knowing  it  to  be  otherwife,  he  is  guilty  of 

a  wilful  and  deliberate  falfliood,  and  incurs  moral  turpitude* 

In  fuch  a  cafe,  therefore,  the  contra£l  between  the  parties  is 

^Mutely  null  and  void  to  all  intents  and  purpofes« 

I 

Thus  on  a  fpecial  cafe  referved  for  the  opinion  of  the  court,  vvooimer  y. 

M  appeared  that  an  aSton  was  brought  for  the  recovery  of  a  to^  4*buI?*i4I9. 

it^  lofs  on  a  policy  of  infurance  made  on  goods,  on  board  thi  ^  ^*^^J5?:  ^*^p- 

*mf>Bma  Fortunay  at  and  from  N&rth  Bergen  to  any  ports  or  p.  176* 
places  whatfoever,  until  her  fafe  arrival  in  Londbn^  **  warranted 

".neuiraljbip  and  property.*^    The  (hip,  with  the  goods  fo  being 
onboard  her^  after  her  departure  from  North  Bergen^  and  be- 
fore her  arrival  at  LW<7ff,  proceeding  on  her  voyage,  was,  by     [  3S1  1 
force  of  the  winds,  and  ilormy  weather,  wrecked,  caft  awa\% 
and  funk  in  the  feas  ;  and  the  faid  goods  were  thereby  wholly 

vloft.    The  fliip  called  La  Bona  Fartuna^  at  and  before  the  time 
fte  was  loft,  was  not  neutral  property^  as  warranted  by  the  falfl 
policy.    The  queftion  was,  whether,  under  fuch  circumftances, 
the  plaintiff  could  recover.     Lord  Mansfield^  after  liearing     .         J 
coutifcl  Cor  the  plaintiff,  flopped  thofc  for  the  defendant,  fay- 

'  log,  the  poiht  was  too  clear  to  be  argued.     There  was  a 
falHiodd,  with  refjpfeft  to  the  thing  infured ;  for  he  ihTured 

*  neutral  property,  when  it  was  not  fo :  therefore  there  is  no 

'  f^ntraff.    We  muft  give  judgment  for  the  defendant. 

If, 
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C  H  A  r.  If,  however;  thfcfliipjnd  propcny  aienmtnl'af  ibetnrt 
when  the  rifle  comrpcncei,  fehia  is  a  fuffiQienc  coapliancsitfdb 
a  wairanty  of  neutral  properry :  becaufeh  is  irnpoflibleioribe 
infureH  ta  be  anfwerable  for  the  confequcnces  of  a  war  bieak* 
ingout  during  the  voyage*  The  infurer  lakes  upon  hioM 
the  rifk  of  peace  or  war  ^  (bey  are  public  cveaU»  eqmily 
known  to  both  parties. 


tden  and  ano^         The  plaintiffs  infured  the  (hip  the  Tinge  Herman 

kZ  olug^n^.  *"^  ^^^  ^2»'g^»  "  *^  *"^  fr^"^  VOrient  to  Rotterdam^  warranUi 

>'  a  neutral  Jhip  and  neutral  property.**  The  Ihtp  being  cap* 
tured  in  the  courfe  of  her  voyage  by  fooae  EngUjb  men  of  war, 
the  plaintiffs  brought  this  adion  againft  the  defendant,  one  of 
the  underwriters  on  the  policy9  dating  in  theix  declaration,  thit 
the  defendant  fubfcribed  the  policy  on  the  28th  of  Nwembtr 
1780,  and  averring  that  the  (hip  and  cargo  were,  atibaHime^ 
neutral  property.  The  trial  came  on  before  Lord  Mmtsfdi:^ 
Guildhall^  when  a  verdi6l  was  found  for  the  plaintifi^  fubjefl  t» 
the  opinion  of  the  court  upon  a  cafe  ftating,  thai  the  flupn 
queflion  failed  from  V Orient ^^  on  the  voyage  infured,  on  the 
lith  of  December  1780,  having  the  infured  cargo  on  bosn!, 
4217^  bcth  thejhip  and  cargo  were  neutral  property  at  the  time  sf 
the  fhlp*s  departure  from  UOrient^  and  lb  continued  until  the 
2oth  of  December  1780,  on  which  day  hofiilities  having  com- 
menced  between  the  Englijh  and  the  Dutchy  the  Dutch  ceaied 
to  be  a  neutral  power,  and  the  (hip  and  cargo  ceafed  to  be 
neutral  property.  They  were  taken  on  the  25th  of  Decemier 
r  ^^2  1  17^<^>  3°^  condemned  as  lawful  prize,  in  the  Admiraltjr  couiti 
on  the  19th  oi  February  1781. 

Lord  Alansfield. — "  Many  points  have  been  gone  into  mlU 
argument  on  both  fides  at  the  bar,  which  are  not  neceQary  ftf 
the  declGon  of  this  cafe.  For  inflance,  there  is  no  doubt  but 
you  may  warrant  a  future  event.  But  the  Ungle  queftioa  here 
2S,  what  is  the  meaning  of 4his  policy  r  I  had  not  a  pafticleof 
doubt  at  the  trial,  and  I  know  the  jury  had  none  \  but  Mr.  Ut 
prelfed  for  a  cafe,  and  I  granted  one  out  of  re(pc&  io  bitf>» 
What  is  the  cafe  ?  It  is  an  infurance  upon  a  fivip  and  her  car* 
go»  at  and  from  V  Orient  to  JRotUrdanh    The  iabf  ad  mvaat 

cfacfli 
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b^conftnidton,  "  andfo  fliaH  cominoe  dui'ifjj^  tht  whole  voj''- 

«-agc/'     The  conrrafi  is  not  fo.     The  fnr«red  tell  the  ftit6 

df<the-8iTp  iamd  gooch'f^ff?^  ^nd  the  iiifiirers  talic  npon  fhcm- 

IMm  ilI"fatiiit?<Ji^tnrt  and  rifks,  from  men  of  war,  erfcmics,  dc- 

Hiititm  of  pmiccf,  &c.     The  parties  themrelvcs  could  not 

have  changed  the  nature  of  the  property ;  hnt  they  did  n&t 

mean  to  run  the  riflt  of  the  wat.     If  it  made  a  difference  what 

century  the  property  belonged  to,  the  underwriters  fltould  have 

te^otred*     The  riflt  of  f umre  ivar  is  taken  by  the  underwrite^ 

of  "tvery  policy*     By  an  implied  warranty  every  fhip  muft  be  vid:ante,c.  tii 

tq^,  ftaunch,  and  ftrong ;  but  it  is  fuHicient  if  (he  be  fo  at 

Are  itine  of  ^r  fiiiltng.     She  may  ceafe  to  be  fo  in  twenty- 

Avtr  botirs  after  her  departure,  and  yet  the  underwriter  will 

eemHoo^'  liable.     The  cafe  of  Liffy  v.  Etuer  turns  quite  the  Vide  fupra. 

oyMf  way.     The  decifion  there  was^  that  the  (hip  muft  fait 

Hifh  tontoy,  according  to  the  lifege  of  the  trade ;  that  is, 

itoninahf  AdRintd  to  go  as  far  al  ufual  in  that  voyage.    The  pre- 

ktft  ts'  the  cieareft  cafe  that  can  be;     The  warranty  is,  thai 

llifttgr  ilahd  fo  at  the  time ;  not  that  they  (hail  continue." 

■^,Mr.  JuBicc  ffllUs  and  Mr.  JuUice  Afhhurfi  ^oncimed* 

t 

^  WV.  Juftlce  l^uller. — «  The  cafe  of  LtUj  v.  Ewer  is  mucli 
agatriil  the  defendant,  for  it  was  not  contended  there  that  the 
mip  miift  continue  With  the  convoy  during  the  whole  voyage; 
TR*e  fofittb  was  delivered  to  the  plalritilTs.'* 

'And  afterwards  in  a  fubfequent  cafe  cXSaUucci  v.  Johnfon'y      T  "XH  ^ 
In  the  courfe  of  ihe  argument,  Mr.  Juftlce  Sulkrfdid;  I  do  V'tdcjafn. 
tiot  agree  with  the  counfel,  who  contend,  that  the  property 
jmttl  continue  neutral  during  the  whole  vovaje  :  if  it  be  oeu- 
trM  at  the  time  of  failing,  and  a  war  break  out  the  next  day^ 
atie  nriderWriter  is  liable. 

•Add  in  a^ftill  later  cafe,  which  came  on  for  trial  before  Lord 
Km^iiGuildhalt;  this  point  was  one  amongft  others  faved 
for^tlie*  opinion  of  the  Court  of  King's  Bench.     But  when  Tyfon  and  An^- 
the-ctfir  csmie  on  to  be  argticd,  the  cdunfcl  for  the  defendant  ^''^y^-Gunuy, 
kbMdoiied^he  obj^ftiori  upoit'fhe  authority  of  Et^in  v.  Pariin^^ 

*  11  fon-^ 
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CHAP.  f§n  ;  and  Saloucci  v.  Johnfm :  fo  that  this  point  may  now  be 
t^^     -^j>  confidered  as  for  ever  dofcd* 

Having  feen  what  (hail  be  deemed  a  compUanoe  with  a  wai* 
«ranty,  aflerting  that  the  property  infured  is  neutral;  and  biving 
alfo  conndered  what  effe£l  the  breach  of  fuch  a  warranty  ha& 
upon  the  contrad  oi  infurance ;  it  may  be  proper  to  obferve, 
before  this  chapter  is  clofed,  how  far  our  courts  of  law  hold 
the  fentences  of  foreign  courts  to  be  conclufivc  evidence,  that 
the  property  was  uot  neutral ;  fo  as  to  difcharge  the  under- 
writers. 

Before  we  proceed  to  the  confideration  of  the  efledl  of 
their  fentences,  it  is  proper  to  obferve*  that  the  foreign  courts 
here  alluded  to,  the  fentences  of  which  are  in  any  cafe  to  be 
held  c  mclufive,  muil  be  fuch  courts  as  are  con  (lit  uted  accord- 
ing to  the  law  of  nations,  ex^rcifing  their  fan£lions  within  the 
belligerent  c<3untry ;  a  court  of  that  date,  to  which  the  captor 
Haveiock  v.  belongs,  held  within  its  own  territories.  If  therefore  ^Brii^ 
»TcimR/268.   (hip be captured  by  a  Frtnch  privateer,  and  carried  into^^^ 

in  Norway^  a  neutral  ftate,  and  there  condenuied  by  the  Fmck 
conful,  the  fentence  is  contrary  to  the  law  of  nations  and  ii- 
""'^  legal ;  and  if  after  fuch  a  fentence,  the  owner  re-purchafe  his 

fliip  at  a  publick  auQion,  he  cannot  recover  the  re-purchafe 
itioney  from  the  underwriter.     Such  a  contrail  is  in  the  na- 
ture of  a  ranfom,  and  illegal.     The  court  of  Kuig's  Bench, 
in  deciding  the  above  point,  faid,  it  was  a  quefiion  affeding 
al]  commercial  dates,  and  the  point  had  lately  been  folemnly 
Set  the  cafe  of    dccidcd  bv  Sir  pyilliam  Scott  (the  Judge  of  the  High  Court  of 
RoWnfon  Caf!^n  Admiralty),  upon  grounds  that  would  recommend  the  dc- 
the  Admiralty,    cigon  to  all  thofc  who  filled  judicial  (]tuatio|is  (fl). — It  is  cer- 
tain, indeed,  that  the  deci(jon  of  a  French  contul  in  a  ncu- 
tral  country  can  only  be  confidered  as  the  a(El  of  a  perfoA 
deftltute  of  all  authority,  except  over  the  fubjeSs  of  his  .own 

(a)  It  wai  my  intention  to  have  inCrited  the  very  learned  judgt^er.t  of  Sir 
IVm.  Scotf,  in  the  cafe  of  the  FUAOyen  at  length  :  but  I  forbear  to  do  fo,  a$it*» 
now  publiftied  at  Jcngth  in  the  8  Term  Rep.  p.  270.  note  (/»);  and  alfoa  AiB 
report  of  the  inufc  in  Dr.  Roln'rfin*i  late  valuable  aftd' accurate  Reports  trf  Cato 
Mgucd  and  4ctcrflk|iicd  in-  live  High  Court  of  A<ia9ir>]ty«  1  . 

'  -  countryi 
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count ly,  and  pc^flefling  th9t,  merely  by. the  induIgeDce  of  the  c    H.  a.    p, 
country  in  which  he  refides ;  and  who  can  have  no  ptetenct  to  ^ 

exercife  a  jurirdi£llon  iu  that  neutral  country  in  any  matter^ 
particularly  in  the  matter  of  prize  of  war,  in  which  the  Tub** 
jedsof  other  flates  may  be  concerned* 

I  I  .      • 

But  of  the  fentehces  of  foreign  courts  of  Admiralty;  duty  Hughes  r. 
conilituted,  the  courts  of  juftice  in  England  will  take  notice.      i^  show,  li^ 

Ih  the  fird  csife  as  to  the  effed  of  foreign  fcntentes  lipon  the 
contraS  of  infur^nce,  and  warranties  therein  contained,  it 
was  held,  that  the  fentence  of  condemnation  by  a  foreign 
court  of  Admiralty  is  riot  concIuHve  evidence,  that  the  (hip 
was  not  neutral ;  unlefs  it  appear  that  the  condemnation  weat 
upon  that  ground :  confequently  the  underwriter  remaini 
liable.  A  fentence  of  a  court  of  Admiralty  binds  all  the 
world,  as  to  every  thing  contain^  within  it  \  but  where  the 
caufe  of  condemnation  does  not  appear  to  be  on  the  fpecific 
ground  material  to  the  point  in  ilTue,  evidence  mufi  be  ad- 
(Hitccd  in  order  to  explain  it. 

Infurance  of  freight  and  goods  was  made  upon  the  (hip  the'  Bcrrjardi  y. 
Jane  [or  yoanna)  at  and  from  l^enic€  to  Londcny  ^*  warranted  x>wx€.li\* 
•*  neutral /hip  and  neutral  property  J*  The  caufe  was  tried  be- 
fore \joxi  Mansfield^  at  Guildhall^  when  a  veidift  was  found  fo^ 
the  plaintiff,  fubjeft  to  the  opinion  of  the  court,  upon  a  c^Bt 
which  ftated  as  follows :  That  the  defendant  underwrote  the 
p(^y ;  that  the  (hip  was  taken  by  a  French  frigate,  called  Ld 
Magicwau^  as  (he  was  failing  from  Fenice  on  her  voyage  td 
London  ;  that  the  plaintiff  offered  to  give  evidence  on  the  trial,  f  354  1 
that  the  property  of  the  (hip  and  the  property  of  the  cargo 
were  neutral^  and  that  the  papers  belonging  to  the  {hip  fell 
9verhard  by  accident^  after  (he  was  brought  to  by  the  French 
frigate :  but  the  defendant  objefied  to  fuch  evidence  being  re^ 
ceived  ;  and  he  produced  as  the  ground  of  his  objeflion,  thd 
fentence  of  the  condemnation  of  the  (hip  in  the  French  Ad- 
airaity  Court,  which  was  read,  and  is  as  follows: 

**  L^uii  Jean  Marie de  Bourion^  Duhe  de  Penihievre^  Admiral  <r  AimerU. 
•*  <rf  Frame.     Seen  by  us,  the  precis  verbal,  made  oix  board  the  "  ^^*  J««im. 

tl  2  **  fflOW 
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C    H    A    p.    «  fnow  Joanna^  taken  by  the  king's  frigate  La  Maglcitnnt^ 

"  commanded  by  M.  De  Boades^  dated  the  ad  of  December  LilL 
**  Signed  Saint  Owey^  fteward,  Bouret^  Dammico  Zane,  Scci 
"  by  the  captain  commander.  Signed  Boades  \ — purporting 
"  that  the  faid  2d  of  December  laft,  at  five  o'clock  in  the  cven- 
*^  ingy  his  faid  majefty's  frigate.  La  Magicienne^  coioroaiided 
by  the  faid  captain  De  Boades^  being  ten  leagues  eafi  of 
Cape  de  MouUnes^  having  difcovered  a  fnow  fleering  foutb- 
fouth-wefl,  the  wind  fouth-weft,  and  having  come  up  with 
**  her,  and  ftopt  her,  under  renefian  colours ^  after  an  hour's 
*<  chace,  the  faid  M.  De  Boades  ordered  the  captain  to  bring 
<^  on  board  his  mutter- roll,  paffport,  and  bills  of  loading;  widi 
<<  which  order  the  captain  did  not  readily  comply,  under  a 
pretence  that  the  fca  was  rough,  and  that  his  long  boat  wai 
^'  leaky  ;  but,  being  at  latt  obliged  to  comply,  ujpon  threats 
**  being  made  of  firing  on  him,  and  being  come  on  board,  ^' 
**  declared,  thaf^  In  getting  up  the  Jhip*s  Jide^  the  box  contaimvi 
•*  hts  mujler- roily  his  patent  s^  and  pajjport^  had  fallen  frsm  Hc 
•«  pocket  into  the  Jea^  and  only  (hewed  his  bills  of  loading  \  bf 
**  which  they  found  the  faid  fnow,  the  ^o/iw//?,  of  14  men,  in- 
"  eluding  officers,  commanded  by  Dominico  Zane  of  Vemtt^ 
^  failed  from  Venice  the  2^th  of  September y  with  a  cargo  tf  \% 
^  bales  of  filk,  dried  raifins,  oil,  &c.  and  other  effefis  ineD-. 

• 

*<  tioned  in  the  billsof  loadingby  him  exhibited,  for  the  accnai 
•*  offundryperfons  in  FenicCj  confignedtofundryperfons  snLndmi^ 
•*  whither  he  was  bounds  Thefe  goods  going  into  an  enentfi 
•*  country^  and  the  lofs  of  his  papers^  which  had  fatten  into  the 
^  fea^  raijing  fufpicions  \  the  faid  fnow  bad  been  flopped,  aod  • 
*•  carried  by  his  majefty**  frigate,  La  Megicienne^  to  Almerit^^ 
^*  where  flie  had  been  put  into  the  hands  of  the  conful,  after  tbe  , 
r  355  J  ^  faid  i*fl//7/ Oii^/y,  lieutenanty  a£l:ng  as  fleward,  and  the  fi«i, 
"  Bourety  enfign  on  board  the  faid  frigate,  had  put  their  feal  on 
the  faid  fno^,  where  they  found  no  papers  ;  and  taken  oSi 
«  board  the  faid  Ifiip  ten  of  the  faid  fnow*s  crew,  which 
•*'  reprlaced  by  fix  men  from  on  board  the  Magicienne^  and  three,' 

M 

**  from  the  Atalante^  with  a  coafting  pilot,  who  have  brooghf: 
•»  the  faid  fnow  into  the  port  of  Almeria,     The  premifes  adh 
<*  deredy  We,  by  virtue  of  the  power  delegated  to  us  as  afofc- 
^  faid,  have  declared,  and  declare,  as  good  prize^  the  (hip  the . 
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«5  ^i^^aiw,  her  tackle,  and  apparel,  together  with  the  goods  of  CHAP. 
♦♦  her  cargo,  and  do  adjudge  them  to  the  captors ;  that,  in 
**  confequence  of  this  decree,  the  whole  be  fold  (if  not  already 
«<  done)  in  the  ufual  manner,  and  the  produce  divided  according 
"  to  the  defire  and  ordinance  of  the  king  ;  made  the  28th  of 
"  March  1778.  We  order,  by  thefc  prefents,  the  vice  conful 
"  of  France^  at  Almeria^  tg  look  to  the  execution  of  this  our 
"  ordinance;  and  hereby  authorize  and  command  the  firft  tip- 
**  ftafF,  or  ferjeant,  to  proceed  in  all  forms  requifite  thereto. 
*«  Done  atPtfr/jthe  13th  oi  January  iTjt)^  Rtgot.^'  The 
queftion  ftated  for  the  opinion  of  the  court  was,  whether  the 
laid  fcntcnce  was  not  conclufive  evidence  againfi  the  plaintifif's 
recovering  in  this  aftion.  In  the  courfe  of  the  arguments,  the 
third  article  of  the  regulations  of  the  marine  of  France^  bear- 
ing date  the  26ih  oiJuJy  1778,  and  alfo  the proris verialy  made 
at  the  time  of  the  capture,  though  not  ftated  in  the  cafe,  nor 
given  in  evidence  at  the  trial,  were  fo  much  referred  to,  and 
fecmed  of  fuch  weight  to  the  court,  that  it  will  be  ncceflary  to 
inlert  them  in  this  place.  Arvet  for  the  regulation  of  the  marine^ 
tff.  26ih  July  1778.  Art.  3,  "All  vclTels  taken,  of  what  na- 
"  tion  foever,  either  neutral  or  allied,  from  which  it  is  known 
'*  that  any papersh2^vt  been  thrown  into  the  fea, fupprefled  or  ab« 
^'  flra6led,  (hall  be  declared  good  prize ;  together  with  their 
**  cargoes,  upon  the  mere  proof,  t\\At  fomc  papers  have  been 

"  /^r^m//i  into  the  fea,without  any  neceffity  of  examining  what  ' 
"  thofe  papers  were ;  by  whom  they  were  thrown  5  and  even 
"  though  a  fufficient  quantity  (hould  remain  on  board  tojuftify  t 
*^  that  the  (hip  and  the  cargo  belonged  to  friends  or  allies." 
The  proces  verbal  need  not  be  here  repeated  ;  for  although  it  is 
not  fubftantively  fet  out  in  the  cafe,  yet  it  is  copied  almoft 
verhailm  in  the  fentence  of  the  French  Admiralty.    It  was  ad- 
mitted at  the  bar,  that  the  fentence  had  been  appealed  from,and      r  356  1 
ha^  been  affirracd  ;  but  nothing  new  or  fpecial  appeared  in  the 
proceedings  on  the  appeal.    This  cafe  was  twice  argued  at  tbe  *    • 
bar;  and  after  the  fecond  argument,  the  court  defired  that  it 
mi^ht  rtknd  over,  in  order  to  give  time  to  apply  tp  the  defen- 
dant for  his  confent ;  that  the  above  ^r/W  and  the prCces  yerial 
flioiild  be  added  to  the  cafe.  To  thi|  prcmofiUpn  the  dpfci^djMat 
Would  not  confent,' 

113  Lord 
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CHAP.  Lord  Mansfieldy  upon  the  firft  argument  faid :— **  The  h\ 
principles  are  clear  and  admit ted»  All  the  world  are  parties  to 
a  Fentence  of  a  court  of  Admiralty.  Here  there  i^a  roonitios 
publi(hed  at  the  Exchange ;  and  in  other  countries,  at  fom^ 
place  of  general  refort;  and  any  perfon  interefled  may  come  In 
and  appeal  at  any  time,  if  there  has  been  no  laches.  If  there 
has,  the  time  of  appeaj  is  limited.  But  the  fentence,  as  to  that 
which  is  within  it,  is  conciilfive  againft  all  perfons,  unlefs  r^ 
verfed  by  the  regular  court  of  appeal.  It  cannot  be  cootro* 
verted  collaterally^  in  a  civil  fuit.  The  difficulty  here  is,  what 
the  ground  was,  on  which  the  French  Admiralty  went;  wh^ 
ther  the  ground  of  enemy's  property,  or  that  of  the  papen 
having  beien  thrown  overboard.  By  the  maritime  laws  of  aP 
countries,  throwing  papers'overboard  is  confidered  as  a  flrong 
prefumption  of  enemy's  property  ;  and  upon  that  principle  the 
arret  of  1778  is  founded.  But  in  all  my  experience  inJEif- 
iandy  I  have  never  known  a  condemnation  on  that  circumflaott 
only.  It  is  made  ufe  of  as  a  ftrong  ground  of  fufpicion.  Tbe 
arret  is  very  cigid.  It  is  diflficult  to  find  out  what  the  grounl 
of  this  fentence  was.  /  incline  to  think  the  court  went  opoo 
the  ground  of  enemfs  property^  and  confidered  tbe  want  of  tbe 
papers  as  a  ftrong  prefumption  of  that  fad  ;  but  thejr  did  not 
examine  the  captain  upon  interrogatories^  as  to  tbe  contcDts 
of  the  papers ;  and,  upon  the  whole,  enough  does  not  zffu 
on  this  obfcure  fentence,  to  afcertain  precifely  on  what  it  was 
foundcrd,  and  Ibme  other  methcid  ought  to  be  taken  to  enqnut 
what  the  ground  of  it  was.  As  to  whatever  it  meant  todtdde, 
we  muft  take  it  to  be  conclufive.'* 

PFilles  arid  AJbbuxJi^  Jullices,  concurred  with  bis  Lordfrip* 

Mr.  Juttice  BuUer  inclined  to  doubt,  and  faid : — •«To be foif, 
the  fentence  was  obfcure,  but,  taking  it  altogether,  be  did  aoC 
r  iKn    1     t^"^!^ 'f^^^rc^^is  much  difficulty  i^difcovering  the  groundsofitfj 
1    *  The  two  circumfiances,  of  the  cargo  being  configned  to  ^ 

enemy,  and  the  falling  of  the  papers  into  the  fea,  are  Itatdi 
the  grounds  of  fufpicion.     The  latter  circumltance,— ["** 
falling  into  the  fea, — could  not  be  a  ground  orconde 
The  other  could  raife  no  other  fufpicion,  nor  a  prefuntptiao' 
apy  thing  elfe^  but  the  property  being  tiitxny*%  ptopdif' .  If  I 

■  ■  • » •    >  ^^ 
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fbI]ows»  fhereforcy  that  the:  condemnation  went  upon  that  CHAP, 
ground.  If  it  had  gone  upon  a  wilful  throwing  of  papers  mer^ 
^ard^that  would  have  been  dated  fubllantively  as  the  ground. 
In  the  firfi  place,  lay  the  arret  out  of  the  cafe ;  and  then  wilful 
throwing  papers  overboard  is  only  prefumptive  evidence  of 
j^ncray's  property.  Then  take  the  arrets  ftill  wilful  throwing 
^Qverboard  might  have  been  ufed  as  evidence  of  enemy's  pro- 
gerty,  or  it  might  have  been  a  fubftantive  ground  under  the 
frrtt:  here  it  is  not  dated  as  a  fubftantive  ground/^ 

^^  Lord  Mansfield^  after  the  fecond  argument,  faid ;  that  if  the 

frocis  verbal  ihould  be  agreed  to  be  made  part  of  the  cafe,  it 

would  clearly  explain  the  ambiguity  of  the  fentence ;  as  it  fet 

^forth  the  ground  for  taking  the  (hip  to  have  been  the  arret  of 

'^ulj  1778.  Without  the  proces  verbal^  be  faid,  the  fentence 

was  equivocal ;  it  took  all  in ;  and  it  was  difficult  to  fay  what 

h  went  on.  If  the  papers  produced  to  the  captor  were  fair,  the 

property  was  neutral.    But  the proces  verbal  put  the  ground  of 

.the  fentence  out  of  all  doubt, 

'^  Mr.  Jufticc  BulUr  alfo  declared,  that  he  thought  the  proces 
verbal  m\x{i  be  taken  as  part  of  the  proceedings,  and,  as  that 
Cxprefsly  referred  to  the  arre/^  as  the  ground  of  the  capture, 
'and the  fentence  was  confiftent  with  it,  the  fentence  muft  be 
'taken  to  be  founded  on  the  arret.  But  he  adhered  to  his  for- 
tncr  opinion,  on  the  cafe  as  Jlated  without  the  proces  verbal^ 
flamely,  that  the  interpretation  of  the  fentence,  taken  by  itfelf, 
muft  be,  that  the  condemnation  went  on  the  ground  of  enemy's 
property,  and  was,  therefore,  concluflve  againft  the  plaintifif. 

'The  final  refufal  df  the  defendant  was  fignified  by  Mr!  Lee^ 
^jVJiQ  afligned  as  a  reafon  for  it,  that  the  p roc Js  verbal  vf2L$  not  a 
j)rQpfe4fng  in  the  French  court  of  Admirahy,  but  merely  an 
•accotji^t  of  what  pafTed  on  the  capture,  reduced  into  writing,  at 
l^h^  tipiq,   ,He  alf^  obferved,  that,  in  the  fentence,  all  the procet  ^        . 
^'f^rhU  fffept  the  concluding  part,  which  refers   to  the  arret      r  -^rg  1 
i^/july  I'j'jiy  was  recited,  and  this  afforded  a  Arong  argu- 
,5Hint,f9r  ir?ferring,  that  the  court  had  purpofely  omitted  that 
)ja^Vo£Atf».to  fljewthat  they  did  not  condt^mn  tlie  (liip  on  the 
:|rot|ft4:Of  tbe^fr4f5(., 
^.'u/;        '  M4  Lord. 
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H ^  ^  A  F.  Lord  Mfinsfold  difapproved  amch  of  the  defendant's  ithfii, 
but  he  fiiidt  hjc:  thought  the  juilice  of  the  c»fe  might  flill  b 
got  at,  on  the  ground  of  the  ambiguity  of  the  fentence,  which 
dad  not  mention  a  word  about  the  propeny  heing.tnem^i  fi^ 
p^riy  \  ;hi)t  it  was  clear  the  French  AdruiraUy  meant  to  pra? 
ceed  on  the  ground  of  throwing  the  papers  overboard  i  and  he 
agreed  with  tlie  counfel  for  the  plaintiflf,  that  the  ^nrdf  tr/iif 
ought  to  be  couGdcrcd  as  part  of  the  proceedings,  azni  that  tht 
fcntence  ous'ht  not  to  have  been  read  without  it* 

Mr.  JufliceiBM/AT  thought  there  was  weight  in  what  M 
been  obfcrvcd  by  Mr.i^tf,  on  the  reafon  foron^ittiagihecoo* 
eluding  part  ot  the  proces  verbal  in  the  fcntence.  Indeed,  it 
was  not  clear  that  what  was  now  o0ered  to  be  produced,  was 
the  {^xxit  pr3^:ei  verbal  yff\i\s\i  the  fentence  recites;  andifit 
could  be  fuppoicd  that  the  captain  had  made  another,  oiDittiag 
the  rercrence  to  the  arret  as  the  ground  of  the  capture,  ib^ 
foukl  only  be  accounted  for,  by  his  having  fouad  thai  the  cap- 
ture could  not  be  fupported  on  that  ground. 

'  Mr.  Jufticc  IVilki  thought  it  moft  manifeft,  that  the/r«f^ 
verbal  made  at  the  time  of  the  capture  was  that,  on  which  the 
fentence  proceeded.  The  fentence  began  with  mentioning  it> 
and  recited  it  e^cadly,  as  to  date,  and  every  thing  elfe,  as  &r 
as  it  went.  The  word  purporting  did  not  require  a  recital  of 
the.  whole;  and  it  was  not  neceffary  for  the  Admiralty  Court  to 
fet  forth  the  captain's  reafons  for  detaining  the  (hip.  He  had  all 
along  been  of  opinion  that  the  fentence  was  fo  ambiguous,  that 
it  did  not  appear  that  the  caufe  of  condemnation  was  that  the 
^  property  was  neutral,  and  therefore  had  thought  evidence  ne* 
pdfdry  tq  explain  it. 

Mr  Juflice  AJhhurJi  concurred,  as  to  the  ambiguity  of  the 
A^lUence,  and  ihat  it  Wcjs, -therefore,  not  conclufive ;  and  oo 
that  grouriW,  Lord  Mansfield^  and  fViiles^ni  Ajhhurjl,  Juflicf^ 
r  -^^Q  T  declared  their  opinion  that  the  p^ea  ought  to  be  delivered  to 
the  plaintiff,  hee  Hill  urged  the  danger  of  opening  the  fen* 
terices  of  foreign  courts  of  Admiralty,  which  are  generailf 
infoitnal ;    upon  v^hich  Lord  Mansfield  [diidy  ^11  the  fuppofed 

incoa- 
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iaconvcniaide  would  be  obviated,  if  tho  foreign  courts  would    d   9   A   K 

bsf  in  tlw  icntenccf,  ♦*  Condemned  as  enemy s property. '^ 

in  the  cafe  juft  repotted,  it  is  admitted  by  all  tbejudges» 
that  a  fcnience  of  a  court  of  Admiralty  abroad  is  bindiog  upon 
all  parties,  as  to  what  appears  upon  the  face  of  it.  And  there* 
fere  if  it  appear  evident,  without  a  poflibility  of  doubt  or  am- 
biguity, chat  th^  fentence  proceeded  upon  the  ground  of  the 
property  not  being  neutral,  that  is  condufive  evidence  againft 
the  infurcd,  that  he  has  not  complied  with  his  warranty ;  and 
confeqnently  the  underwriter  is  no  longer  refponfible.  This 
was  fully  fettled  in  the  cafe  of  BarziJlay  v.  Lewis. 

It  was  an  aQion  on  a  policy  of  infurance  on  a  (hip  from  Bamiiay  r. 
Liverpool  io  Amfierdam,  warranted  Dutch  property  \  and  it  was  ^^^'?»®-^ 
brought  to  recover  for  a  total  lofs,  tlie  fhip  having  been  cap-  22  Geo.  IIL 
tured  by  the  French^  and  condemned  by  the  court  of  Admiralty 
thtie.  The  plaintiff  (the  infured)  was  nonfuited  in  this  a3ion» 
from  an  idea,  that  the  decree  of  the  parliament  of  Paris  was 
decifive  againft  him,  that  he  had  not  complied  with  his  war- 
ranty. Upon  a  motion  to  fet  afide  this  nonfuit,  the  following 
fads  appeared  from  the  report  of  the  judge  who  tried  the 
caufe:  The  (hip  in  quefiion  was  originally  a  French  privateer^ 
called  UAimable  Agathee^  which  was  taken  by  an  Englijk 
privateer,  and  carried  into  Liverpool^  where  fhe  got  ^ the  name 
of  The  Three  Graces.  A  merchant  at  Liverpool  afterwards 
bought  her  for  a  houfe  at  Amfterdam^  and. a  pafFport  was  fent 
for  her  from  thence.  She  was  then  infured  by  a  Dutch  name, 
and  warranted  as  in  the  policy  ;  (he  went  to  fea,  was  captured 
by  a  French  (hip;  and  carried  into  St.  Maloes^  where  (he  was 
releafed  by  the  Vice  Admiralty  Court,  as  being  Dutch.  But 
u{K)n  an  appeal  to  the  parliament  of  Paris^  the  fentence  was 
reverfed,  and  (he  was  condemned  as  lawful  prize,  by  the  name 
of  The  Three  Graces  of  Liverpool.  It  appeared  in  evidence,  that 
there  were  certain  French  ordinances,  which  ordain,  that  where 
more  than  one  third,  of  the  crew  of  a  neutral  (hip  are  enemies  to 
the  king  of  France^  the  0)ip  (hall  be  confifcated  :  that  no  (hip 
fiiall  be  conGdered  as  transferred,  till  (he  has  been  within 
the  jporc  of  the  pyrcba&r ;  and  tbat  a  padpoit  (hall  be  deemed 

ffaudulent. 
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d  it  A'  P.  Ifaudufetif*  Qtilels  the  (hip  has  been  in  the  port  from  iirhence 
it  has  been  obtained.  The  (hip's  crew  in  quefiion,  coDfifled 
of  fixleen,  five  of  whom  were  French^  four  were  Danes,  twa 
were  Swedes^  one  was  Du/ch^  one  Poriugueze,  one  HamiurgfTj 
one  Ndrwtgiarty  and  one  Irijhman,  Some  of  the  crew  fwore, 
that  they  were  hired  by  Etigiijh^etiy  and  that  both  the  (hip  and 
the  cargo  were  Englijh*  They  alfo  fwore,  that  when  the  Ihip 
which  took  them  came  in  iighr,  the  captain  failed  back  towards 
the  EfigUJh  coaft  :  but  one  of  the  crew  having  informed  him, 
that  the  (hip  in-  (ight  carried  Englljh  colours,  he  refumed  his 
courfe.  . 

Lord  Mamfield,'^^^^  The  fentence  of  the  court  of  Appeal  in 
France  is  concluHve.  •  The  queftion  is,  what  that  fentence 
means.     ShQ  is  condemned  as  not  being  a  Dutch  (hip.    Tlie 
warranty  is,  that  (lie  is  Dutch,  which  is  falfe.     The  law  of 
nations  is  founded  on  eternal  principles  of  juftice ;  and  in 
every  war  the  belligerent  powers  make  particular  regulations 
for  tbemfelves*  But  no  nation  is  obliged  to  be  bound  by  tbeo, 
unlefs  they  are  agreeable  to  the  general  laws  of  nations ;  bat 
all  third  perfons  and  mercantile  people  are.     In  this  cafe,  the 
ptaintifTs  warrant  this  (hip  to  be  Dutch  ;  and  they  know  they 
mull  conform  to  the  marine  regulations  of  France,  The  infurcrs 
took  the  riik  upon  this  warranty  ;  but  her  pafs  was  not  agree- 
able to  the  treaty.     The  parliament  of  Paris  did  not  condemn 
ber  as  the  Dutch  (hip  of  Amjlerdam  by  her  Dutch  name;  but 
a^  "  Tif  Three  Graces  of  Liverpool.**     Indeed  (he  had  none  of 
the  requifites  of  a  Dutch  (hip ;  ^nd  the  regulations  require  that 
f]ie  fhould  have  beep  iuto  the  port  of  the  purchafer,  in  order  to 
transfer  the  property  ;  the  knowledge  of  ^11  which  drcum- 
fiances  the  infured,  by  his  warranty,  took  upon  himfelf.    I  am 
therefore  of  opinion^  that  the  warranty  was  fatfe.^^ 


I.  • 


Mr.  Juftice  ff^illes,  and  Mr.  Juftice  AJhhurJi  co\vc\xrtcA, 

As  to  tfcis  point  Mr.  Juftice  BiHJer. — "^^  The  ftrongeft  gfoond  fcetef  fo  bci 
M  ^°c '  ^Wait  ^^^  ^^  ^^?  warranted  to  Ije  Dutth  property  ;  ami  yet  Jbad-iiohe 
tcr,andMrjuft.  of  the  documenfs  heceffaryto  protect sinexnraDhtpi  r«B/^/ 
i.n"saioucd'v.°"  W'^*  '^^  regulations' of  the  court  i>f  Prahcex^  The  ivieio  fct 
j^nfon, poft  afidc  the  no,rifuit was accOtdingly'ditbhwg^ciJ.*  •»' » ■^•*..'''  '# 
"^  '"  *  Sq 
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So  alfo  in  another  cafcy  vrhete  an  infurance  was  made  on  C    U   A   K 
the  Clip  Arainha  dt' Portugal^  at  and  hom  Ujhn  to  Bomiayif  K^^^-^y^^tLj 
warranted  a  Pcrtugueze  Jhip  ;  the  ihip  was  captured  iriDetem^  D«  Soum  v, 
ler  17^2}  by  the  French^  under  the  command  of  Monf.  df  Suf-  Guildhall  after 
'  frein.    The  fentence  of  Suffrem  was  in  thefe  words :  We  """^  '^^ 
declare  that  the  (hip  called  the  ^een  of  Portugaly  carrying 
Portugueze  colours,  was  feized  only  in  confeqaence  of  the 
^th  article  of  the  regulations  concerning  the  naivigatioo  of 
neutrals,  which  fays,  that  all  fliips  of  an  enemy's  conftrudion, 
which  fhall  not  carry  a  bill  of  fale  of  a  date  prior  to  the  hofti- 
lities,  fliall  not  be  conGdered  as  neutral,  and  (ball  be  declared 
good  prize ;  and  the  /aid  (hip  having  been  built  at  Bombay 
under  the  name  of  Arnabk^  and  navigated  under  Englijh  co- 
lours till  1 78 1,  when  (he  took  Portuguezi  colours,  is  abfolutely 
in  the  (ituation  above-mentioned.     The  fentence  proceeded  to 
declare,  that  the  confifcation  did  not  proceed  on  the  ground  of 
want  of  papers,  a  v^rW^r^w  having  proved,  that  they  were 
deftroyed  by  feme  feas  (hipped  in  the  courfe  of  the  voyage ;  and 
it  alfo  dated,  that  there  were  no  contraband  goods  on  board. 
From  this   fentence  De  Soutm  appealed  to  the  council   of 
prizes  at  Paris  \  and  on  the  4th  of  January  1786,  that  board, 
after  reciting  the  fentence  of  Suffrein^  proceeds  thns ;  *•  We, 
"  by  virtue  of  the  power  given  to  us  by  our  faid  office  of 
^  Admiral,  adopting  the  declaration  of  ^t\^iX\^ di Suffretn^ 
**  have  declared,  and  do  declare  the  faid  (hip  ^een  of  Portugal^  * 

'*  ^^-  good  prize  \  and  have,  and  do  con(ifcate  the  fame  for 
^  the  benefit  of  the  king.'*  De  Souza  (liil  further  appealed  to 
the  King  in  council ;  and  on  the  8th  of  May  1787,  the 
following  fentence  was  pronoqnced,  after  reciting  ail  the  for« 
roer  fentences  and  other  documents  in  the  caufe :  **  His  ma* 
'*  jefly  bas  ordained,  and  does  ordain,  that  the  fentence  of  the 
V  Council  of  Prizes  of  4th  January  1786,  (hall  be  executed, 
**  agreeable  to  iis  form  and  tenor. -' 

As  ibon  as  thefe  fentences  were  opened.  Lord  Kenyon^ 
Chief  Jufiice,  was  of  opinion,  that  they  were  conclufive  evi- 
^nce  againfi  tl^e  warranty  entered  into  by  the  plaintiff.  The 
.fonrts  abroad,  whofe  fentences  have  been  mentioned,  were 
competent  to  tof  oecifioD  of  tbe  point ;  and  we  muft  fuppofe  .,  ' 


I 
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<;   H    A^    C.  tl)at  .they  have  done  properly,  and  have  afied  according  to 

^^  J^^.,^^  J  the  jus  inter  gct^tes.     This  (hip  was  condemoed  becauCe  flte 

Sec  the  opinion    had  not  thofe  documents  to  prove  her  neutrality,  which  are  re- 

Buikrinthcpie-  quired  by  the  ordinances  of  France^     The  courts  which  con- 

ru1*"«tJ^Sa(Jucci  4^?P'ic^  ^^^^.  Q^ip  proceeded  according  to  the  laws  of  nationi, 
T.  J<  hnfon,  poft,  ^  all  courts  of  Admiralty  do  ^  but  here  it  is  fofficient,  tto 
^    ^'  they  had  a  jurifdi£lion  over  the  fubjcft  matter. 

The  plaintiff  was  nonfuited  j  and  no  application  wasevet 

made  to  fet  it  afide.    . 

It  has  alfo  been  determined,  that  where  ro  fpecial  ground  at 
all  is  ftated ;  but  the  (hip  is  condemned  generally  as  good  and 
lawful  prize,  the  court  here  muft  confider  it  as  conclulive  evi* 
dence  that  the  property  was  not  neutral,  and  wil.1  not  agaia 
6pen  the  proceedings  of  the  court  abroad  in  favour  of  the  partfi 
who  has  warranted  bis  prc^erty  to  be  neutral. 

SaToocci  V.  Aq  sfiion  was  brought  upon  a  policy  of  infurance  on  goods   1 

^^JJ?/*»  WtrrvOid  mi^al  on  board  th^  Thitis^  a  Tukanjbify  to  rcco- 
Geo.  Ui.  ver  d^  amount  of  the  infurance  from  the  underwriters*    The 

ikip  bad  been  taken  in  the  courfe  pf  her  voyage  by  a  Sfmfi 
yeSel)  carritd  mto  Spairiy  and  her  cargo  was  there  condemned 
^  m  good  and  la^fful  prizi,*^  There  was  an  appeal  to  a  fupe- 
jior  court,  which  reverfed  the  fentence :  but  upon  a  further  ap- 
peal, tbe  latter  decifion  was  overturned,  and  the  former  con- 
firmed. At  the  trial  of  this  caufe  before  Lord  AlansjUld^  his 
lordfliip  boing  of  opinion  ihat  the  fentence  of  the  Spanljb  Court 
of  Admiralty  was  conolufive  evidence  of  the  fallhood  of  the 
plaintiff's  vv^rranly,  the  plaintiff  was  nonfuited.  A  motion 
was  made,  and  fully  argued  to  fet  afide  the  nonfuit,  which  «as 
UMoimouityrefuGod  hy  the  whole  court  of  King's  Bench. 

Lord  Mansfield. — •<  The  policy  here  w/^rrants  thai  this  cargp 
was  neutral  property.  It  appears  from  the  policy  itfelf,  thai 
tlxe  (hip  W^  neutcal ;  hi^caufe  it  is  called  a  Tufcan  (hip ;  but 
the  warranty  is  that  the  goods  are  neutral.  It  mull  be  fit- 
(unjed  froip  the  candernnaiion,  as  np  othe/  caiJe  appears,  that 
it  f^^ocee^ed  pn  the  groqpd  of  the  pi[operty  belonging  fo  aa 
Vide  fupra.       fncmy*    In  the  cafe  of  Bernardi  v.  M^tUnfc^  the  decifion  of 

ihc 
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the  court  turnedupon  the  particular  ground  of  the  conflfcafion  ^  ^  /i  ^* 
appearing  on  the  face  of  the  fentence  ;  and  that  il  did  not  ap- 
pear to  be  on  the  ground  of  being  enemy's  property.  ThiJ 
being  fo,  the  court  gave  the  party  an  opportunity  to  fficw  by 
evidence,  that  the  fpecifick  ground  vras  really  the  caiife  oFIhe 
eondemnatioo.'  In  this  cafe,  at  Guildhall^  the  counfe)  admitted 
the  general  rule  ;  but  they  faid,  if  a  copy  of  the  proceedings 
could  be  had,  a  fpecial  canfe  would  appear.  The  proceedings 
are  now  co^e ;  asd  from  them  it  appears,  that  the  (jueflion 
turned  entirely  upon  the  property  of  the  goods.  For  in  the 
fecond  court,  to  which  they  appealed  from  the  fentence  of  the 
firft,  the  queftion  was,  whether  the  goods  were  free :  the  de- 
cree was^  that  they  were.  But  the  third  court  overtoned  the 
decifion  of  the  fecond.  It  is  fufliciem,  haweter,  that  no 
i]}ecial  ground  is  Hated  \  and  therefore  the  rule  muft  be  dif" 
charged/* 

If  a  foreign  Court  of  Admiralty  con<fcmni  i,  ffiip  (i^trahleJl  Gcyer  v. 
American)  as  enemy's  properif^  for  not  ht?ving  on  boar*  i.  roh  7  Xcrm'R.  6S11 
H^eyth'page  or  lift  of  the  crew,  which  is  required  by  a  FftHiii 
ordinance  to  be  on  board  the  (hip,  and  which  the  Couirt  ot 
Admiralty  adjudged  to  ht  requifite  turf  bin  tie  meiAting  and  tdk^ 
firu8ion  of  the  treaty  between  the  two  coiintrie^  ofFtancf  and 
America^  the  Court  of  King's  Bench  hcM  that  flie  SKi^udifea^iorf 
in  France  was  conclufive  againft  the  warranty,  that  (he  was 
an  American  (hip,  though  in  faS  (he  was  fo  ;  that  point  bdng 
clearly  within  the  jurifdiflion  of  the  foreign  Court  {a). 

But  where  there  is  no  warranty  of  being  American^  a  fen-  chrtftic  r. 
tence  adjudging  a  (hip  to  be  good  prize,  as  belonging  to  the  I  j^^^^^J^  ,,^ 
enemies  of  the  republicl^  negatives  no  fa£l,  which  it  was  incufn- 
bcnt  on  the  alTured,  having  made  no  warranty,  to  eftablilB  i 
for  the  Englijh  courts  are  only  bound  by  the  decretory,  or  con- 

(<»)  Eveir  where  there  has  been  no  fcntenec  of  condemftanori,-  if  a  {fiip  \\  ^af-t  w.  .   .  p^k-^ 
ranted  Amtrican;;  and  fails  without  fuch  a  pafTport,  as  is  rrqniricf  by.  tht  trout^  h  Xcrm  R.  705/^ 
between  France  nnd  ^tfier/ca,  the  warranty  is  not  complied  with,  and  the  under- 
vrittrs  are  difchfarg^^d  ;  even  though  the  (hipfuifers  no  inconvenience  from  the 
•'Mt  of  it,     Siich  a  warranty  does  not  mean  merely  that  the  fhlp  is  ^rficrUtui 
property,  ^ut  that  fHa  is  entitled  to  all  tlie  privileges  of  «&  ,/^mUaats§,  '   * 

eluding 
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C  H  A  P.  eluding  part  of  tbe  feotence,  and,  where  the  adjudication  is  oa 
*^^^  n^f  tfaeground  of  enemy's  property,  are  not  bound  to  examine  the 
Sttwu,  3^9.     premifes  that  led  to  the  conclufion.  If,  indeed,  there  bad  beta 

a  warranty,  the  adjudication  that  it  was  enemy's  property 
woaid  have  been  conclufive  againft  focb  a  warranty* 

'  If  the 'ground  of  decifion  appear  to  be  not  on  the  want  of 
neutrality^  but  upon  a  foreign  ordinance  mantfefily  unjuft,  and 
contrary  to  the  laws  of  nations,  and  the  infured  has  only  in-r 
f  fcinged  fuch  a  partial  law ;  as  the  condemnation  did  not  pro- 
ceed on  tbe  point  of  neutrality,  it  cannot  apply  to  the  war- 
nuity,  fo  ats  to  difcharge  the  infurer. 

fefayneT.Waker^  In  a  policy  of  infurance,  thijhip  was  warranted  to  be  P&rfa-^ 
Geo,  XXL  ^'  *  gueze  \  and  having  been  taken  in  her  voyage  by  a  French  pri- 
vateer, (be  was  carried  into  France.  The  Court  of  Admindry 
condemned  her  becaufe  Qie  had  an  Englijb  fupercargo  on  board 
It  appeared  that  there  was  a  French  ordinance,  prohibiting  aoy 
Dutch  (hip  from  carrying  a  fupercargo  belonging  to  any  nation 
at  enmity  with  the  court  of  Prance.  In  an  aQion  againft  the 
underwriter,  thefe  fa£U  appeared  ;  upon  which,  a  verdid  was 
Ibund  for  tbe  plaintiff,  fubjed  to  the  opinion  of  tbe  Cooft, 
upon  this  queftion,  whether  the  circumftance  of  having  aa 
Engltfb  fupercargo  was  a  breach  of  neutrality ;  and  whether 
fuch  a  fentence  was  conclufive  ? 

■ 

Lord  Mansfield. — ^**  It  is  an  arbitrary  and  o^preflive  regnla* 
tion,  contrary  to  the  law  of  nations,  and  there  is  no  proof  thit 
the  plaintiff  knew  any  thing  of  it.  If  you  were  boch  igno- 
rant of  it,  the  underwriter  muft  run  all  rilks  ;  and  if  the  de- 
fendant knew  of  the  edi3,  it  was  his  duty  to  enquire,  if  theie 
was  fuch  a  fupercargo  on  board.  It  mud  be  a  fraudulent 
concealment  to  vitiate  a  policy*  But  it  is  remarkable  that 
neither  party  has  faid  any  thing  of  the  treaties  between  France 
and  Portugal  \  neither  party  feems  to  know  any  thing  about 
them,  and  yet  the  whole  cafe  turns  upon  them."  Judgment 
for  the  plaintiff. 

[  3^4  ]         ^^  TCiort  rule  is  worthy  of  obfervation;  which  is,  tbit 

though  tbe  veffel  be  condemned  as  prize^  yet«if  %be  grounds  of 

»  •  tbe 
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the  fentence  appear  manifeftly  to  cdntradiA  fuch  a  ansDiuiioa^   chap: 
tbd  coarr hftre  wiU  not  difeharge  the  underwriters  by  declaring 
that  the  infured  has  broken  his  warranty* « 

In  an  a^on  on  a  policy  of  infurance  on  theeaptaui's  goo^  Calvert  v.  Boviif» 
^d  private  adven(ure>  warranted  American  property,  on  board 
the  Ihip  Friends^  at  and  from  London  to  Virginioy  a  fentencc 
of  a  French  Court  of  Admiralty  was  produced,  which  was  tt> 
the  following  effeft  :  "  Forafmuch  as  the  true  defiination  of 
"the  (hip  was  for  the  Englijh  idands,  having  been  hired  and 
«  loaded  at  London^  and  that  there  has  been  found  on  board 
"  her  80  barrels  of  gunpowder  ;  the  court  declares  ihfe  faid 
"  bjig  Friends y  together  with  her  cargo,  a  goodpriz/e^ 

The  court  of  JCing's  Bench  held  that  this  fentence  was  not 
conclufive  againft  the  warranty  of  neutralityi  the  fafls  of  the 
cale  and  the  reafons  exprefsly  given,  leading  to  a  contrary 
conclufion.  If  the  fentence,  indeed,  had  condemned  the 
goods,  becaufc  they  were  the  property  of  an  enemy,  that  judg- 
ment  would  have  been  concluGve,  but  they  have  given  other 
reafons  for  their  fentence. 

The  following  cafe  upon  the  forfeiture  of  neutrality  has 
been,  as  to  one  of  the  rtnaio  poirits'of  it,  namely  the  right  of 
nations  at  war,  to  fearch  neutral  fhips,  confiderably  fliaken  by 
a  decifion  of  the  High.  Court  of  Admiralty,  and  alfo  by  one 
in  4he  Court  of  King's  Bench. 


*    * 


It  was  an  afiion  brought  upon  a  policy  of  infurance  on  the  Saioucct  r. 
ftip  Thetis,  a  Tu/can  (hip,  warranted  neutral.     At  the  trial  a  it"  ^5  (fc«^ 
'vcrdift  was  found  for  the  plaintilTs,  fubjeft  to  the  opinion  of  ^^^• 
the  court,  upon  a  cafe  ftating.  That  the  plaintiffs  were  Tufcan 
iubjeds  reGdent  at  Leghorn :    that  the  (hip,  having  neutral 
goeds  on  board  configned  to  London^  was  captured  off  the  cd^ft 
of  Barbary  by  a  Spanijl)  veffcl.     That  (lie  was  carried  into 
Spatny  and  there  condemned  as  prize ;  which  fentence  upon 
appeal  to  a  fuperior  court,  was  reverfed  :  but  upon  a  further 
appeal,  the  laft  fentencc  was  reverfed,  anJ^thc  firft  cohfiritied. 
That  the  grounds  of  condensation  were  two ;  i  A>  Jbat  the 
:  it  (hip 
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e   ft   A   F.  ftip  Thefts  T^MeA  to  be  fearchcd,  and  refified  witk  Ibrtei 

XVIII 

having  fired  at  the  (hip  of  the  Spaniard:  ad.  Thai  the  Thelb 
bad  no  charter- paity  pn  board.  The  capfaio  aAfum  thefe 
two  grounds  thus  ;  I  ft,. That  he  refitted  and  fired,  the  Spamvi 
having  hailed  him  under  faife  colours  :  id,  That  behadtakea 
the  goods  on  board  by  the  piece,  and  had  not  freighted  ber0 
toy  individual ;  in  which  cafe  a  manifefto  was  fcificicilti 
without  a  charter-party.  The  fentence  of  the  laft  court  y*^ 
mits  the  (hip  to  b^  neutral  \  for  it  ftates  it  to  be  **  the  flii|i 
ti>etisy  a  Tufcan  (hip,  iic»** 

Lord  Mansfield  "w^s  abfent  at  the  argument  of  this  cafe. 

Mr.  Juftice  fFilks.^-^^^  This  is  clearly  a  neutral  (hip.  Some- 
thing was  fahl  in  argument  about  barratry ;  but  I  do  not  think 
the  a£l  of  the  Captain  in  this  cafe  amounts  to  that  oHcnce. 
The  fecond  ground  of  condemnation  is  given  up  by  the  coun- 
fel ;  and  the  remaioing  quefiion  is,  whether  the  Captain  bas 
been  guilty  of  fuch  a  breach  of  neutrality,  as  (hould  ailed  the 
owners.  If  a  (hip  be  neutral,  and  (he  be  flopped,  thofe,  who 
fiop  her,  mull  pay  for  the  detention.  But  it  is  faid  (he  nml 
flop  to  be  fearched.  I  find  no  authority  for  fuch  a  pofitioo. 
Befides,  the  circumfiances  are  very  fufpicious.  The  Captain 
feems  to  have  a3ed  properly.  Stoppage  is  always  at  tlie 
peril  of  the  captors/' 

[  365  ]  Mr.  Juftice  JJhhurfl. — "  I  take  the  principle  laid  Jotm  Jt 
the  bar  to  be  true,  that  a  (hip  warranted  neutral,  mail  condilB 
herfelf  fo  as  not  to  forfeit  her  neutrality.  But  the  iaSs  of 
this  cafe  do  not  admit  of  the  application.  I  do  not  find,  dist 
a  neutral  (hip  muft  fubmit  to  be  fearched.  It  is  rather  ao  aft 
of  fuperior  force,  always  refifted  when  the  party  is  d>le;  wA 
the  tight  falls  within  this  po(ttion,  that  the  fearclier  does  it  lit 
bis  peril.  If  he  find  any  thing  cotitrabalid,  of  the  propefff 
of  ^ti  enemy,  he  is  juftified  :  if  not,  he  pays  colb.  Istheie 
any  thing  to  juftify  the  fearch  in  this*  cafe  ?  certainly  not,  fo 
the  cargo  was  neutral/' 

Mr.  Juftice  Atller.^^^^  It  is  riot  nece^ary  to  pre  tn  epifBoft 
astoterntryj  but  I  take  it  to  tnem  iiritfid  oft  ^tbe  captaia 
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fo  ihc  mjtrry  of  the  owner*.    This  would  liave  been  barratr)%    CHAP. 

if  it  had  been  an  aft,  which  forfeits  the  neutrality.     I  do  not    ."^    J^^ 

Jigrtc  that  the  property  riiuft  continue  neutral  during  the  whole  Vide  fupra. 

•Voyage.  If'ilbe  neutral  at  the  time  of  failing,  it  is  fufficient  j 

"ihd  if  a  war  break  out  next  dav,  the  underwriter  is  liable- 

The  anfwer  given  to  the  claim  of  fearch  is  con  In  five,  that  ihc 

party  does  it  at  his  peril ;  juft  like  the  cafe  of  Cufiom-houfe 

officers.  The  praftice  of  the  Admirahy  confirms  it ;  for  they 

give  cofts  in  cafes  of  improper  detention :    which  they  would 

not  do,  if  neutral  {hips  were,  at  all  events,  liable  to  be  ftopt. 

Detention  by  particular  ordinances,  which  do  not  form  a  part 

nf  the  law  of  nations,  is  a  rilk  within  the  policy.     At  firll  I 

compared  this  ca^fe  in  my  own  mind  to  that  of  an  illegal  voyage  ( 

but  they  are  no  way  (imilar ;  for  a  fhip  is  only  bound  to  takt 

notice  of  the  laws  of  the  country  flie  fails  from,  and  of  that  to 

which  Ihe  fails ;  but  not  the  particular  ordinances  of  other  pow*- 

trs."    Judgment  was  accordingly  given  for  the  plaintiff. 

This  cafe,  thus  decided,  came  under  the  confivleration  of  Garrelh  v.  iten- 
the  Court  of  King^s  Bench  in  the  year  1799.     It  was  an  ^^^'^Tq[ 
a£Uon  on  a  policy  on  goods  in  the  fliip  Dijpatchy  warranted 
I>anifi>  Jbip  and  properly.     The  lofs  was  alleged  to  be  by  cap-     » 
ture.    A  fentenceofa  5n//yZ^  Court  o<*  Admiralty  was  pro- 
duced, Rating,  that  the  faid  neutral  (hip  Difpatch^  with  the 
cargo,  being  Dantjh  property,  had  been   under  the  authority 
of  the  law  of  nations  and  of  war,  and  agreeably  to  exifting 
treaties  flopped  and  detained,  by  the  commander  of  one  of  his 
lDajefty*s  fhips,  and  by  him  fent  towards  the  port  of  Mck  St. 
Nicb&latj  for  the  purppfe  of  beifig  legfiUy  e x ambit d^  under  the 
tommand  of  Barrett^  a  midflnprnan,   and  two  feamen  ;   and 
that  on  the  near  approach  to  the  port,  the  matter,  fnpcrcargo 
and  crew  of  the  faid  fhip,  had,  in  dire^  viohtlion  and  breach  of 
iheir  neutrality  as  Danijh  fubje^s^  and  contrary  to  the  Icnu  of  ua^ 
Umtand  tl>e  faiih  of  treatiiSy  forcibly  rcfcucd  and  taken  anrl 
kept  pofleffion  thereof  till  again  captured  by  a  French  priva- 
teer, and  (lie  was  again  captured  by  one  of  his  majcfty*s  (hips; 
and  the  faid  neutral  fhip  and  cargo  were  tberefgre  adjudged 
good  prize. 

It  ^       •  The 
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CHAP.       The  court  was  of  opinion,  that  the  fentence  of  the  Court 

XVIII. 

of  Admiralty  was  conclufive  that  this  vcffel  bad  fo  conduftcd 
herfelf  asto  forfeit  her  neutrality;  by  aSing  in  violation  of 
that  neutrality,  and  contrary  to  the  law  of  nations  and  faith  of 
treaties.  That  as  to  the  queftion  concerning  the  right  of 
fcarching  neutrals,  it  was  faid  by  the  court,  ihat  before  the  * 
late  armed  neutrality  it  was  confidered  in  this  country,  and  fo 
decided  in  many  cafes,  that  the  right  of  fearching  neutrals 
was  part  of  the  law  of  nations  ;  and  that  fuch  right  was  iiip- 
pofed  to  be  founded  on  reafon.  Judgment  was  given  for  the 
defendant. 

The  court,  however,  in  the  above  cafe,  faid,  they  did  not 
mean  to  overturn  the  cafe  of  Sahucci  v.  yohnjorij  for  in  that 
cafe  the  Court  of  Admiralty  had  not  adjudged,  as  in  the  prc- 
fent  cafe,  that  the  fliip  had  forfeited  her  neutrality.  But  the 
general  point  there  mentioned  that  a  neutral  Ihip  need  not 
fubmit  to  be  fearchcd,  cannot  be  fupported ;  for  it  is  laid  down 
Vattcl,  book  3.    in  Fattely  that  this  right  clearly  exlfls,  without  which  the 

commerceof  contraband  goods  could  not  be  prevented. 


ch.  7. 1. 1x4. 


The  Maria,  Befidcs  which  in  a  late  cafe  in  the  Court  of  Admiraiiy, 

Seri\h^tnh  ^'^rPFilliamScctt  thus  Hates  the  law:    "That  the  right  of 
Junei799,  nnd   vifiting  and  fearching   merchant  Ihips  upon  the  hioh  feas, 

the  report  pub-  **  .     **  *  .         ^ 

»iihed  by  Dr.       whatever  be  the  fliips,  whatever  be  the  cargoes,  whatever  be 
»  1"  on.  j^g  deftinations,  is  an  Inconteftible  right  of  the  lawfully  cotn- 

mifTioned  cruizers  of  a  belligerent  nation  ^  becaufe  till  tbcy 
are  vifited  and  fearched,  it  docs  not  appear  what  the  fliips,  or 
the  cargoes,  or  the  deftinations  are  ;  and  it  is  for  the  purpofc 
of  afcertaining  thofe  points  that  the  necelTiiy  of  this  right  of 
vifitation  and  fearch  exifts.  This  right  is  fo  clear  in  principle 
that  no  man  can  deny  it,  who  admits  the  legality  of  roarititrc 
capture;  becaufe  if  you  are  not  at  liberty  to  afcenain  by 
fuflicient  enquiry  whether  there  is  property  that  can  legally  bf 
captured,  it  is  impofTible  to  capture.  Even  thofe  who  contend 
for  the  inadmifTible  rule,  that  free  Jhips  make  free  gow/s^  mull 
admit  the  excrcife  of  this  right^at  Icaft  for  the  purpofe  of  af- 
certaining whether  the  fiiipsare  free  fliips  or  not-     The  rght 

is  equally  clear  in  praflice,  for  pradicc  is  uniform  and  uni- 

vcrfal 
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verfal  upon  the  fubjeft.  The  many  European  treaties  which  CHAP, 
refer  to  this  right,  refer  to  it  as  pre-exifting,  and  merely  re- 
gulate the  exercife  of  it.  All  writers  upon  the  law  ofnations 
unanimoufly  acknowledge  it,  without  the  exception  even  of 
////^/7^r  himfclf,  the  great  champion  of  neutral  privileges.  In 
fhort,  no  man  in  the  lead  degree  converfant  in  fubjedls  of  this 
kind  has  ever,  that  I  know  of,  breathed  a  doubt  upon  it.  The 
right  muft  unqueflionably  beexercifed  with  as  little  of  perfonal 
fiarfhnefs  and  of  vexation  in  the  mode  as  poITible  ;  but  foften 
it  as  much  as  you  can,  it  is  flill  a  right  of  force,  though  of 
lawful  force,  foraething  in  the  nature  of  civil  procefs,  wiiere 
force  is  employed,  but  a  lawful  force,  which  cannot  lawfully  h 
reftjled**  In  another  place,  this  very  learned  perfon  adds  "The 
penalty  for  the  violent  contravention  of  this  right  is  the  confifca- 
tion  of  the  property  fo  withheld  from  vifitation  and  fearch(<?}.'' 

Thefe  are  the  cafes  which  have  been  decided,  relative  to  the 
judgments  of  foreign  courts  being  conclufive,  and  the  effefls 
which  they  have  upon  the  contraft  of  infurance  :  and  from  all 
of  them  it  ftiould  feem,  that  this  general  doftrine  may  be  col- 
lected :  That  wherever  the  ground  of  the  fentence  is  manifeft, 
and  it  appears  to  have  proceeded  exprefsly  upon  the  point  in  ifTue 
between  the  parties ;  or  wherever  the  fentence  is  general,  and 
no  fpecial  ground  is  ftatcd,  there  it  (hall  be  conclufive  and  bind- 
ing, and  the  courts  here  will  not  take  upon  themfclves,  in  a  [  266  1 
collaieral  way,  to  review  the  proceedings  of  a  forum,  having 
competent  jurifdiflion  of  the  fubjeft  matter.  But  if  the  fen- 
tence be  fo  ambiguous  and  doubtful,  that  it  is  difficult  to  fay  on 
what  ground  the  decifion  turned  ;  there  evidence  will  be  al- 
lowed in  order  to  explain.  And  if  the  fentence  upon  the  face 
of  it  be  founded  upon  partial  ordinances,  the  infured  (hall  not 
be  deprived  of  his  indemnity ;  becaufc,  to  ufc  the  words  of 
Mr-  Juftice  BuUer^  any  detention,  by  particular  ordinances  or 
decrees,  wbich  contravene,  or  do  not  form  a  part  of  tlie  law 
of  nations,  is  a  rifk  within  a  policy  of  infurance. 

(a)  I  am  fatrjr  that  I  cannot  tfanfcribc  more  «f  this  judgment,  To  fraught 
with  learning,  and  fo  clotjtscnt  in  its  comjiofuion  :  but  it  is  ihc  Ivfs  to  be  !»- 
mentcd,  as  Dr.  /?'>'>//»/V'7  h;:s  ji-mificd  thr  piihllck  by  puhliOiing  it  entire,  a?  pf.-r 
nouiKtd,  j»a  p.impMet   entitled,  aHe^^rt  ^f  th:  JhA^fntHt^  'Jc,  »»  t/u  SukeJi^h 
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CHAPTER  THE   NINETEENTH, 


Of  Return  of  Premium. 

TTAVING  ill  feveral  chapters  fpoken  fully  of  the  variooi 
"*"  "^  cafes,  ill  which  policies  of  infurance  arc  either  abfoiuttly 
void,  or  are  rendered  of  no  effc£l  by  the  failure  of  the  infurcd 
in  the  performairce  of  fome  of  thofe  conditions,  which  heh*l 
taken  upon  himfelf :  the  next  objeft  of  our  enquiry  will  be,  in 
what  cafes  and  under  what  circum fiances,  there  Oiall  be  are- 
turn  of  premium. 

In  all  countrie?,  in  which  infuranceshavc  been  known,  it  !us 
Locccnhis  de  bccn  a  cuftom,  coeval  with  the  contrad  itfelf,  that  where 
c!  5  T  Y."'    **    property  has  been  in  furcd  to  a  larger  amount  than  the  real  value, 

the  infurer  fhall  return  the  oveiplus  premiom  ;  or  if  it  happeo 

that  goods  are  infured  to  come  in  certain  (hips  fromabroad^ 

t  Ma;.  90.         but  are  not  in  fa6^  ihipped,  the  premium  (hall  be  returned.  If 

the  fbip  be  arrived  before  the  policy  is  made,  and  the  uadcr- 
writer  is  acquainted  with  the  arrival,  but  the  infured  isn(ri,it 
(hould  fcem  the  latter  will  be  entitled  to  have  his  premiom  re- 
'  Aured,  on  the  ground  of  fraud.  But  if  both  parties  be  igooizDt 
of  the  arrival,  and  the  policy  be  (as  it  ufually  is)  k/i  crnitkjiii 
think  in  that  cafe  the  underwriter  (hould  retam  j  becaufeuflix 
fuch  a  policy,  if  tlic  (hip  had  been  loft,  at  the  timeof  fubfcribing, 
he  would  have  been  liable  to  pay  the  amount  of  his  fubfcnpuoo* 
The  parties  thcmfelves  frequently  infert  claufes  inthcpoHcfi 
ftating,  that  upon  the  happening  of  a  certain  event,  there  Ibiii 
thu^i  £^^3.        be  a  return  of  premium.    Thefe  claaies  have  a  bindii^  open- 

tton  upon  the  parties  j  and  the  conftru£lioDof  them  is  a  vai^- 
f  Vczcv  319.      for  the  court,  and  not  for  the  jury,  to  determine. — In  f^ 

if  the  (hip,  or  property  infured,  was  never  brought  wiibin«l« 
terms  of  the  written  contrad,  fo  that  the  infurer  never  has  n» 
any  ri(k,  the  prctniu'm  muil  be  returned. 

The  principle,  upon  which  the  whole  of  this  doflrincdcpcnif 
is  fimple  and  plain,  admitting  of  no  doubt  or  ambiguity,  fie 
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rifle  or  peril  is  the  confideration  for  which  the  premium  is  to  be  C    H    A    P, 

.  .  .  XIX         * 

paid:  if  the  rifle  be  not  run,  the  cpnfideraiiDn  forthe  premium  «_^^    \^» 

fails ;  and  equity  implies  a  condition,  that  the  infurer  fliall  not  Pothier  n.  179. 

receive  the  price  of  running  a  rifk,  if,  in  faft,  he  runs  none. 

It  is  juft  like  the  contraft  of  bargain  and  fale  ;  for  if  the  thing  3  Burr.  1240. 

fold  be  not  delivered,  the  party  who  agreed  to  buy,  is  not  liable  Roccus,Not.  88. 

to  pay.    Thus  to  whatever  caufe  it  be  owing,  that  the  rifk  is 

Hot  run,  as  the  money  was  put  into  the  hands  of  the  infurer,  Cowp.  66S. 

merely  for  the  rifle  of  indemnifying  the  infured,  the  purpofe 

baving  failedi  he  cannot  have  a  right  to  retain  the  fum  fo  dc* 

pofited  for  a  fpecial  caufe. 


Accordingly  in  an  aflion  of  indcBi/atus  affumpfit  brought  by  Martin  v.  sir- 
the  plaintiff  lor  5  /.  received  by  the  defendant  to  the  plaintiffs  ^^^^*  '  ^"^'^'* 
life,  where  the  general  iffue  was  pleaded  ;  it  appeared  in  evi- 
dence, that  one  Barhdale  had  made  a  policy  of  infurance  upon 
Kcount  for  5/.  premium  in  the  plainiifPs  namc,and  that  he  had 
ptidthefaid  premium  to  the  defendant,  and  that  BarkdakYoA 
no  goods  then  on  board,  and  fo  the  policy  was  void.  To  this 
adion  two  objeftions  were  taken  :  ift.  That  it  fliould  have 
teen  brought  in  Barkdale*^  name,  which  was  over-ruled.  2dly, 
That  this  ought  to  have  been  a  fpecial  a£iion  on  the  cultom  of 
merchants.  Lord  Chief  Jufticc  Holt  cited  a  cafe  of  money 
depofited  upon  a  wager  concerning  a  race,  that  the  party 
winning  might  bring  an  aflion  of  indebitatus  ajfumpfit^  for 
money  received  to  his  ufe ;  for  noiy  hy  the  fubfeqiient  matter 
It  is  become  as  fuch.  And  as  to  the  cafe  in  quedion,  the 
money  is  not  only  to  be  returned  by  the  cuftom,  but  the  po- 
licy is  m^de  originally  void,  the  party,  for  whofe  ufe  it  was  ^ 
made,  haring  no  goods  on  board  ;  fo  that  by  this  difcovery, 
the  money  was  received  without  any  reafon,  occafion,  or 
Cbnfideration,  and  confequently  it  was  received  originally  to 
.fte  plaint  iflTs  ufe.  And  fo  judgment  was  given  f^r  the 
plaintiff. 

I  cite  this  cafe  fortwopurpofc^ ;  becaufe  it  fer\'es  to  flicw  in 
what  form  of  aftion  the  plaintiff  ought  to  demand  a  return  of 
premium  :  and  it  alfo  points  out,  that  as  early  as  \\\t  beginning 
of  the  reign  of  ff^iJUam  and  Mary^  the  true  principle,  on  which 

K  K    3  the 
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CHAP,  the  premium  ought  to  be  returned^  was  fully  eftabliQied.  It 
IV as  faid  In  the  introdudion  to  this  chapter,  that  daufes  are 
frequently  inferted  in  policies  of  infurance,  containing  con- 
ditions, on  the  performance  or  non- performance  of  which,  the 
premium  is  returnable ;  and  that  to  decide  upon  the  con&ruc- 
tion  of  fuch  conditions  is  the  province  of  the  court,  and  not 
of  the  jury.  Such  a  cafe  occurs,  which  may  property  fee 
mentioned  here* 

^ifflond  and  This  a61ion  was  brought  againft  an  underwriter,  for  a  re-l 

B'ivdci!,^  turn  of  premium.   The  material  part  of  the  policy  wasinthefc 

Doufi.  255.         >vords  :   "  At  and  from  any  port  or  ports  in  Grenada  to  LorJoi^ 

**  on  any  (hip  or  (hips  that  ihall  fail  on  or  between  the  firft  of] 
•«  May  and  the  firft  q\  Auguft  1778,  at  18  guineas /irr  cffl/. 
*<  to  return  8/.  per  cent,  if  jhe Jails  from  any  of  the  H'eJ}  /«&.] 
*«  iflands^  with  convoy  for  the  voyage y  and  arrives,*'     At  thc-l 
bottom  there  was  a  written  declaration  that  the  policy  wasoo.j 
fugars  (the  mufcavado  valued  at  20/.  perhogfliead)  for  accouot- 
of  L,  J^.  being  on  the  firft  fugars  which  (hall  be  ihippedforthati 
account.     The  (hip  the  Hankey  failed  with  convoy,  within  the"J 
time  limited,  having  on  board  5 1  bogfheadsof  mu(cavado  fugar, 
belv>nging  to  L.  J^.     She  arrived  fafe  in  the  Z)tftc;w,  where  the' 
convoy  left  her;  convoy  never  coming  farther,  and  indeoi 
feldom  beyond  Portjmoutk.  After  (he  had  parted  with  the-coo- 
Voy,  (he  ft  ruck  on  a  bank  called  the  Pan  Sand^  siCMargeit, 
and  1 1  of  the  51  ca(ksof  fugar  were  waflied  overboard,  and  the 
reft  damaged.     The  (hip  was  afterwards  got  oS* the  bank,  and 
proceeded  up  the  river,  arrived ^afe  in  the  port  of  Londcn^wA 
was  reported  at  the  cuftom-houfe.     The  fugars  fcvcdwereJ 
taken  out  at  Margate^  and,  after  undergoing  a  fortof  cure,  Vf 
a  pc rftni  fent  from  town  for  that  purpofe,  they  were  canicd  \o 
London  in  other  vefTels  ;  and  the  40  hog(heads  being  fold,  pro- 
duced 340/.  inftead  of  8qo/.  which  wa$  their  valuation  in  the 
pv)licy.     The  defendant  had  paid  into  court  the  value  of  the 
fugars  loft,  and  a  return  of  8/.  per  cent,  on  340  /.  The  plarntrffs 
infilled,  that  they  were  entitled  to  have  SL  per  cent,  aifo  re- 
turned on  the  valued  price  of  the  eleven  hog  (heads  of  fogiT^ 
which  were  I  ft,  and  on  the  difference  between  what  the  re- 
maining forty  hogfheads  produced,  and  their  valued  price.   At 

tbc 
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the  trial,  before  l^xA  MansfielJy  tfce  plaintiffs  had  a  verdlS  to  C    HA   P. 
tKe  fall  amount  of  their  demand.     The  chief  quelljon,  upon  -_^-  ^•-^_i* 
the  motion  for  a  n^w  trial,  was,  to  what  the  word  "  arrives** 
\^  intended  to  apply.  i 

hofT^  Mansfield.  "The  ancient  form  of  a  policy  of  infu- 
rancc,  which  is  ftill  retained,  is,  in  itfelf,  very  inaccurate;  but 
length  of  time,  and  a  variety  of  difculTions  and  dccifions,  have 
reduced  it  to  certainty.  It  is  amazing,  when  additional  claufes 
are  introduced,  that  the  merchants  do  not  take  fome  advice  ia 
fttming  them,  or  bellow  more  con fi deration  upon  them  thera- 
lelves.  I  do  not  recolle£l  an  addition  made,  which  has  not 
created  doubts  on  the  conftru6lion  of  it.  Here  a  word  or  two 
more  would  have  rendered  the  whole  perfeftly  clear.  tJow- 
cver,  I  have  no  doubt  how  we  muft  conftrue  this  policy. 
Dangers  of  the  fca  are  the  fame  in  time  of  peace  and  of  war  ; 
but  war  introduces  hazards  of  another  fort,  depending  on  a 
variety  of  circumftances,  fome  known,  others  not,  for  which 
an  additional  premium  muft  be  paid.  Thofc  hazards  are  di- 
ininiQied  by  the  proteftion  of  convoy,  and  if  the  infured  will 
warrant  a  departure  with  convoy,  there  is  a  diminution  of  the 
additional  premium.  If  the  infured  will  not  warrant  a  depar- 
tirc  with  convoy,  he  pays  the  full  premium,  and  in  that  cafe 
the  underwriter  fays,  *•  If  it  turn  out  that  the  fhip  departs  with 
"contoy,  I  will  return  part  of  the  premium."  .  But  a  Ihip 
may  fail  with  convoy,  and  be  feparared  from  it  by  a  ftorm,  or 
other  accident)  in  a  day  or  two,  and  lofc  its  proteftion*  On  a  vidc  ante,c.  iL 
Warranty  to  fail  with  convoy,  that  would  not  be  a  breach  of 
tbe  condition;  but  to  guard  againil  that  rifk,  the  infured  adds, 
in  policies  of  the  prefeot  fort,  **  the  fhip  muft  not  only  fail 
"with  convoy,  but  (he  muft  arrive^  to  ientitle  me  to  the  re- 
ctum." The  words,  and  arriveSy  do  not  mean  that  the  (hlp- 
ftall  arrive  in  the  company  of  the  convoy,  but  only  that  fhe 
kerfelf  ihall  arrive.  If  flie  does,  that  {hews,  either  that  fhe 
bad  convoy  the  whole  way,  or  did  not  want  it.  But,  in  ths 
fiipulation  for  the  return  of  premium,  no  regard  is  had  by  the 
puties  to  the  condition  of  the  goods  on  the  arrival  of  the  fhip. 
The  conftruclion,  contended  for  by  the  defendant,  is  adding  a 
comment  longer  than  th^text.     If  it  liad  been  meant  that  no 

i;  K.  4  return 
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CHAP,    return  (hould  be  iDade«  unkfa  aH  the  goods  arrived  fafe^  thcjf 

would  have  faid)^  ^^  if  the  fhip  arrive  with  all  Uji  goods^**  or 
^^  fafdy  with  all  the  goodsJ!*  The  total  or  partial  lob  of  the 
gooda  waa  the  fubjeA  of  the  indemnity,  and  iiiuA  be  paid  for  bf 
the  underwriter.  But,  as  to  the  return  of  the  additional  pre- 
mltuDt  whether  the  goods  arrive  fafe  or  not,  makes  no  pant  of 
C  17^  3  the  quellion.  The  fingle  principle  which  muft  govern  is,  fbaa 
ift  the  events  which  have  happened^  the  vya^  ti(k  ha^  been  rate4 
loo  high." 

Mr.  Juftice  WUks^  and  Mr,  Juftice  AJbhuxJi^  were  of  the 
fame  opinion. 

Mr.  Juftice  Buller. — "  I  am  of  the  fame  opinion.  72/  puf' 
tion  is  for  the  decijion  of  the  courts  not  of  a  jury ^  fince  it  arifeft 
on  the  conftruflion  of  a  written  inflruinent.  What  gives  rife 
to  an  incrcafe  of  the  premium?  The  danger  of  capture. 
When  that  danger  is  dimini(hc(jl,  the  conftrudioi^  muft  be, 
that  there  (hall  be  a  proportional  return  of  premium.**  The 
rule  for  a  new  trial  was  accordingly  difcharged. 

Aqulbrand  So  alfo  in  a  later  cafe,  where,  in  a  policy  on  freight,  thk 

Umirers  7 Term  claufc  was  found  "  to  return  lo  /.  per  cent,  iftlx  Jbip  faiiei 
Rep.  421.  ivith  convoy  and  arrived y*  it  was  contended  at  the  bar  thaCi 

although  the  flilp  failed  with  convoy,  and  although  (he  arrived 
Zt  her  port  of  dcftination  ;  yet  as  (he  had  been  captured  and 
recaptured  during  the  voyage,  and  had  paid  falvage  to  the  le* 
captors,  the  plaintiffs  (the  aifured)  were  not  entitled  to  a  return 
of  premium  within  the  true  conftru&ion  of  the  above  claufe. 

Lord  Kenyon  delivered  the  unanimous  opiaioa  of  the  court: 
I  agree  with  the  counfcl  for  the  defendant,  that  every  arrival 
of  the  fl)ip  at  her  port  of  dellination  would  not  be  an  vrivai 
witliin  the  fair  conftruflion  of  this  memorafidom ;  fuch,  (or 
inllance,  as  an  arrival  in  the  poflfeflion  of  an  enemy  ata  neu- 
tral port ;  or  an  arrival  at  her  port  in  England  9s  the  propeny 
of  other  pc;-fons  after  a  capture.  But  in  order  to  fatisfy  tbe 
rncaning  of  the  memorandum,  it  (hould  be  an  arnval  at  Jie 
df-Unedfovt  in  tU  courje  of  hr  voyage^     It  is  now  too  late  to 

controvert 
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controvert  the  autharity  oi  Hamtlian  v.Mendes^  even  if  we  c   H    a   p. 
were  difpofed  to  do  fo,  which  1  am  not,  where  it  was  holden 
thattbckugh  the  aflured  may  abandon  on  bearing  of  a  capture, 
yet  if  tl^ey  do  not  abandon,  and  the  (hip  be  afterwards  recap* 
tufad,  ft;  mail  be  ponfulered  as  if  flie  had  never  been  out  of  the 
pofle0ioo  of  the  owners.     It  is   18  years  (nice  the  cafe  of 
Sim^d  V,  Boydeli  was  decided ;  that  cafe  tnuft  be  well  known  in 
^  CQfnqiqrcial  world  ;  and  if  the  parties  in  this  cafe  had  in- 
tended to  make  an  agreement  different  from  that  which  the 
words  ufed  in  this  memorandum  import,  they  would  have 
added  after  arrived^  **  fafcly  from  the  enemy,"  or  fome  words 
to  that  eflfeiSl,     But  the  words  here  ufed  are  not  equivocal ; 
and  we  ought  not  to  depart  from  them  :  it  would  be  attended 
with  great  mifchief  and  inconvenience  if  in  conftruing  con- 
trads  of  this  kind  we  were  not  to  decide  according  to  the 
words  ufed  by  the  contra6Ung  parties.     Suppofe  this  queftion 
had  arifen  on  a  contraS  under  feal,  and  an  a8ion  6f  covenant 
bad  b«:en  brcmght,  affigning  as  a  breach  the  non -arrival  of  the 
fiiip  at  the  port  oi  Ldudon^  the  anfwer  that  in  fa6l  the  (hip  did 
arrive  there  in  the  courfe  of  her  voyage  would  have  been  de- 
cifive.     And  if  fo,  this  memorandum  muft  receive  the  fame 
con&rudion  in  this  a£lion.     On  the  grammatical  conftru£lion 
of  the  words,  which  is  the  fafeft  rule  to  go  by,  I  am  of  opinion 
that  the  verdt^  obtained  by  the  plaintiff  ought  not  to  be  fet 
iifide. 

By  the  law  of  England^  it  has  been  clearly  fettled,  that  Cowp.  66S« 
whether  the  caufe  of  the  riik  not  being  run,  is  attributable  to 
tfae/an//,  will^  orpkafurt  of  the  infured,  ft  ill  the  premium  is 
to  be  returned.  Foreign  writers  have  in  fome  meafure  differed 
ia  opinion  upon  this  point ;  and  it  may  not  be  improper  to 
obfarve  bow  far  they  vary  or  agree  with  our  own.  The 
IlaUan.  writers  agree  with  us,  that  the  contraf^  in  queftion 
is  conditional,  and  that  the  rifk  is  the  very  eflence  and  main 
fpring  of  the  whole.  But  ftill  they  infift  and  contend,  that 
it  is  not  lawful  for  the  affured,  by  their  own  aSf^  to  break  the 
cm^trafi ;  and  that  in  fuch  a  cafe,  the  infurer  is  not  obliged 
to  return  thepremium#  They  hold  indeed,  that  if  the  voyage  Roccus  n«». 
l)pput  ao  end  to  by  any  accident,  fuch  as  the  (hip  being  burnt,  ^5-^*'  ^*' 

or 
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Roccus  Not. 
II. 


SantcriM, 
pdrt  3.  Q.  21. 


P.  or  bf  publick  authority ;  or  if  more  goods  were  Sonifide  it^ 
Aired  than  were  afluaHy  on  board :  in  the  former  cafes,  the 
wiiole ;  and  in  tbe  latter,  a  proportional  part  of  the  premium 
Ibould  be  returned.  But  if  a  man  fay  he  has  goods  on  board, 
and  infure  them,  knowing  that  he  has  none,  they  a&  this 
queflion  :  ^'  An  affecurator  teneatur  refiituere  pretium,  eo 
**  quod  in  navi  non  fuerunt  merces  ?  Videbatur  affecurator 
"  teneri  ad  reftitutionem  pretii  recepti :  fed  in  contrarium  efl 
*\  Veritas,  quod  non  folum  non  tenealor  pretium  reftitaere, 
*^  imo  poflftt  patere  illud;  et  ratio  efi,  quia  licet  emptio  pe* 
*'  riculi  non  teneat  in  prxjudicium  promiflbris,  tameo  in 
^'  ejus  favorem,  et  in  praejudicium  afTecuratt  falfa  affertio 
"  bene  tenet." 


Z  Val,  93. 


[  372  ]     '    The  French  law-givers  have,  however,  decided  upon  this 

^r6^oitT>M'\\  V^^^^  agreeably  to  our  laws ;  and  have  accordingly,  intbc 
ti1.Aflfur.art.37.  famous  ordinances  of  Lewis  the  Fourteenth,  inferted  ao  arti- 
cle declaring,  that  if  the  voyage  is  entirely  broken  up  before 
the  departure  of  the  fliip,  even  by  tbe  a£i  of  the  infuredy  the 
infurance  fiiali  be  void,  and  the  underwriter  fhall  return  the 
premium,  referviog  one  half  fer  cent,  for  his  trouble.  This 
ariicle  aSbrds  fcope  to  Valin^  the  very  learned  commentator 
upon  thefe  ordinances,  to  point  out  the  advantages  wbtch  tbe 
infured  enjoys  above  tbe  inlurer,  in  being  thus  able  toiputao 
end  to  the  contraf^,  even  after  it  is  figned,  which  tbe  under' 
writer  can  by  no  means  efifed.  Indeed,  when  we  couGder 
that  the  premium  is  nothing  more  than  the  price  of  the  perils, 
which  the  underwriters  ought  to  run  ;  and  that  the  oirfigatisD 
to  pay  the  premium  contains  this  tacit  condition,  *^  I  will  pay 
"  if  the  infurers  run  the  rijk\^*  it  is  perfcflJy  con&ilent  with 
that  principle,  that  when  the  ri(k  is  not  run,  whatever  be  the 
caufe,  tb^  premium  is  not  due  to  the  infurers.  Accord'uigly 
Moiioy,i.2.c.7.  ip  England^  it  has  always  been  the  cuflom,  when  the  policy 

is  cancelled,   to  return    the  premium,    deducing  one  balf. 
per  cent. 


Polhi^r  Not. 
179. 


f.  I  a. 


The  generality  of  the  rule  here  efiabliilied  wonid  iftem  \o 
extend  it  even  to  cafes  of  fraud  on  the  part  of  the  infived.  But 

tic'.  in°fuf^Jt'  4^  ^^  '^ws  of  Franc f^  upon  ibis  fuhjetjl,  have  declared,  that  xbo 

iufurcd 
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ififured  (ball  be  obliged  to  rcftore  to  the  infurcr,  whatever  he  has  CHAP, 
received  from  him,  and  alfo  to  pay  him  double  the  premium.  ■  _^-    J^^ . 
This  queftion  relative  to  a  return  of  premium,  in  cafes  of  Vidcantc,c.  w, 
fraud,  was  very  fully  difcuffed  in  the  chapter  of  fraud,  and  P*  *^5- 
all  the  cafes  fully  cited  ;  to  that  chapter  therefore  I  mud  now 
jrefer  the  reader* 

Some  of  the  ftatutes  for  preventing  the  exportation  of  wool, 
and  other  ftaple  commodities  of  the  kingdom,  and  which,  in 
order  more  effectually  to  prevent  fuch  exportation,  have  de-  Scenntc,cli.  13. 
clared  policies  of  infurance  on  thofe  articles  to  be  null  and  **" 
void,  have  ena&ed  that  the  premium  (hall  not  be  reftored  to 
the  infured.  » 

When  a  policy  is  void,  being  made  without  intereft,  con-  19  Geo.  II. 
trary  to  the  flatute  of  the  19  Geo.  the  Second,  tf  the  Jhip  has  vide  fupra 
mrived fafcy  the  court  will  not  allow  the  infured  to  recover  ^-  !4- 
back  the  premium  ;  according  to  the  old  rule  of  law,  in  pari      L  37i  J 
delicto  potior  eji  conditio  fafftdentis.     But  in  the  decifionof  the 
cafe,  in  which  this  dodirine  was  held,  the  court  feemed  to  rely 
much  upon  the  diftin£Hon  of  contraRs  executedand  executory : 

'  ;hat  this  was  a  contrail  executed^  the  (hip  having  arrived  before  Doug.  471. 
the  demand  was  made  ;  but  when  a  contract  executory  is  to  be 
refcindcd,  it  C911  ot^iy  be  done  upon  the  equitable  terms  of 
putting  all  parties,  in  their  original  (ituation.  Mr.  Juftlce 
Willes  in  this  cafe  differed  in  opinion  from  the  reft  of  the  court, 
for  reafons  delivered  by  the  learned  judge,  and  which  will  ap* 

.  ^ar  in  their  proper  place. 

•    The  plaintiffs'  had  lent  to  Latvforiy  captain  of  the  Lord  Holland  Lowry  and  ano- 
£aji  Indiamariy  26,000/.  for  which  he  had  given  them  a-com-  Doug!  468!^"^"* 
won  bond,  in  the  penal  fum  of  51,000  /.   While  he  vras  with  "^'^^  *"^*' 
his  (hip  at  Chinay  the  plaintiffs  got  a  policy  of  infurance^  un«- 
'  derwritten  by  the  defendant  and  others,  which  was  in  the 
following  terms;    "  At  and  fro^n  China  to  London^  beginning 
*'  the  adventure,  upon  the  goods  from  the  loading  thereof  on 
"  board  thefaid  fhip  at  Canton  in  China ^  &c.  and  ufotj  the f aid 
^^  fiipfftom  and  immediately  following -her  arrival  at  Canton^ 
*^  valu(jd  at  a6,oco  /#  beiug  the  amount  of  Captain  Patrick 

"  Luufon^i 
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**  Law/on*s  common  bond,  payable  to  the  parties  as  Ihall  be 
<<  defcribed  on  the  back  of  this  policy  :  and  it  bears  date  the 
"   l6th  day  of  December  i']']^  ;  and  in  cafe  of  a  lofs»  no  cfhr 
**  praof  of  interej}  ia  be  required  than  the  exhibition  cf  the  Jmi 
*•  b^nd:  warranted  free  from  average  and  without  benefit  offal' 
**  vage  to  the  infurer,'*     At  the  head  of  the  fubfcriptions  wai 
written,    *' O/i  a  bond  as  above  exprejjed,**     Captain  Zffu/» 
failed  from  China^  and  arrived  fafe  with  his  privilege  (as  it  is 
called)  or  adventure,  in  London^  on  the  firft  of  JhIj  I777» 
none  of  the  events  infured  againft  having  happened.     The 
receipt  of  the  premium  was  acknowledged  on  the  back  of  the 
policy.     The  infured  brought  this  a£lion  for  a  return  of  the 
premium,  on  the  ground  that  the  policy  being  without  intercft, 
the  contrail  was  void.  The  caufe  came  on  before  Loid  Manf-^ 
fields  at  Guildhall^  when  his  LordOiip  was  of  opinion,  that  the 
policy  was  a  gaming  policy,  prohibited  by  the  ftatute  of  19 
Geo.  2.  c.  37.  and  both  parties  equally  guilty  of  a  breach  of 
the  law;  that  the  rule,  therefore,  of  melicr  tji  conditio p^ffi* 
[  374  ]      dentis^  was  applicable  to  the  cafe,  and  the  plaintiffs  could  not 
recover  the  premium.  A  verdift  was  accordingly  found  for  the 
defendant,  agreeably  to  his  Lordfliip's  diredions;  but,  the  neit 
morning,  he  exprefled  a  doubt  as  to  the  propriety  of  hisopintoni 
.becaufe  ihe  money  had  been  paid  upon  an  executory  agrccnacnt, 
which  could  never  have  been  completed.     A  new  trial  was 
then  moved  for  and  fully  argued. 

Lord  Mansfield.-^*^  It  is  certainly  true,  in  many  inftanccfi 
that  firft  thoughts  are  beft.  I  am  now  very  much  inclined  to 
my  firft  opinion.  There  are  two  forts  of  policies  of  infu- 
rance :  mercantile  and  gaming  policies.  The  firft  fort  are 
contra8s  of  indemnity,  and  of  indemnity  rnily ;  and  irom  that 
principle  a  great  variety  of  decifions  and  confequences  hav« 
followed.  The  fecond  fort  may  be  the  fame  in  form  ;  but  ia 
them  there  is  no  contrafl  bf  indemnity ;  becaufe  there  is  no  in* 
tereft  on  which  a  lo fs  can  accrue.  They  are  mere  games  of 
hazard ;  like  the  caft  of  a  die.  In  the  prefcnt  caf^,  the 
nature  of  the  infurance  is  known  to  both  parties.  The  plain- 
tiffs fay;  "  We  mean  to  game  ;  but  we  give  ouf  reafon  fof 
^  it ;  Captain  Latifon  owes  us  a  fum   of  money,  and  w« 

•<  waot 
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••  want  to  be  fecurc,  in  cafe  he  Qiould  not  be  in  a  fituation  e    H    a    P. 

XIX 

••  to  pay  us.'*  It  was  a  hedge,  but  thcj'  had  no  intcreft  ; 
for,  if  the  fhip  bad  been  loft,  and  the  underwriters  had 
paid,  flill  the  plaintiffs  would  have  been  entitled  to  recover 
the  amount  of  the  bond  from  Lawf&n.  This  then  is  a 
gaming  policy,  and  againfl  an  ad  ot  parliament ;  and  there- 
fore it  is  clear  that  the  couit  will  not  afTift  either  party  : 
according  to  the  well  known  rule  that  in  pari  deliSfo^  &c« 
Not  that  the  defendant's  right  is  belter  than  that  of  the  plain- 
tifife,  but  they  muft  draw  their  remedy  from  pure  fountains, 
1  have  returned  to  my  old  opinion  ;  fometimcs  you  mifs  the 
mark,  by  taking  too  long  an  aim." 

Mr.  Juftice  WiUes. — ^^  I  (hall  make  no  apology  for  differing 
from  the  reft  of  the  court  in  a  cafe  where  fuch  great  abilities 
have  entertained  two  different  opinions.     The  premium  has 
been  paid,  and  yet  no  rifk  run ;  for  the  policy  was  void  from 
the  beginning,  and  the  infured  could  not  have  recovered  from 
the  underwriters  if  the  (hip  had  been  lod.    But  I  cannot  think 
it  a  gaming  policy.     It  does  not  appear  to  me  that  the  parties 
had  any  idea  they  were  entering  into  an  illegal  contrad*     The      [  375  ] 
whole  was  difclofed,  and  they  thought  there  was  an  intereft. 
This  was  a  mifiake;  but  it  is  a  new  point  of  law.     The  Vide  ante,    . 
cafe,  cited  from  Precedents  in  Chancery,  is  nor,  perhaps,  d&.  ^  '     *  ^' 
cifive,  but  it  goes  a  great  way  ;  and  it  would  be  very  hard 
that  a  party  (hould  lofe  that  which  he  has  paid  under  a  mer^ 
tnidake.     I  think,  in  confcience,  the  defendant  ought  to  re- 
fund the  premium." 

Mr.  Juftice  AJhhurJt, — «  I  am  clear  that  there  ought  not  to 
be  a  new  trial.  A  policy  of  infurance  ought  to  be  a  mere  con^- 
traft  of  indemnity,  and  nothing  more ;  bur  here  the  money 
night  have  been  paid  twice  \  which  (hews  deciKvely,  that  this 
was  a  gaming  policy." 

Mr.  Juftice  Bulkr, — **  It  is  very  clear  to  me  that  the  plain- 
tiffs ought  not  to  recover.  There  was  no  fraud  on  the  part  d 
the  underwriters,  nor  any  mifiake  in  matter  oi  faB.  If  the 
law  was  miftaken,  the  rule  applies,  that  ignorant ia  juris  non 
excufat.    This  was  a  mere  garaiog  policy,  without  ihtereflf* 

There 
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CHAP.  There  is  a  found  diftinflion  between  contrads  executed  ani 

XIX. 

^_0-    \^»   executory,  and  if  an  a6lion  is  brought  with  a  view  to  refcio4 

a  contra£l,  you  muft  do  it  while  the  contra^  continues  exe- 
cutory,  and  then  it  can  only  be  done  on  the  terms  of  refloring 
the  other  parry  to  his  original  fituatlon.  There  was  a  cafe  of 
JValker  v.  Chapman^  forae  years  ago  in  this  court,  where  a 
fum  of  money  had  been  paid  in  order  to  procure  a  place  in  the 
Qdfloms.  The  place  had  not  be^  procured,  and  the  party 
who  had  paid  the  money,  having  brought  his  aSion  to  recover 
it  back  ;  it  was  held  that  he  (hould  recover,  becaufe  the  con- 
traS  remained  executory*  So,  if  the  plaintiffs  in  the  prefcnl 
cafe  had  brought  their  a£lion,  before  the  rifk  was  over,  and  the 
voyage  finiflied,  they  might  have  had  a  ground  for  their  de- 
mand ;  but  they  waited  till  therifk,  fuch  as'it  was,  (not  indeed, 
founded  in  law,  but  reding  on  the  honour  of  the  defendant),  bad 
been  completely  run.  It  makes  no  difference  whether  the 
premium  was  paid  before  the  voyage  or  after  it.**  The  rule 
wat  difcharged. 

Anclreev.  And  very  lately  it  has  been  held  upon  the  authority  of 

^T*cnti R    66    L^^^  ^'  BourdieUy  as  not  being  diftinguifhable  from  it,  that 

Sec  ante  p.  279.  an  aflion  for  money  had  and  received  will  not  lie  to  recover 

L  3/     J      back  the  premium  of  a  re-afTurance  void  by  the  ftatute  of  19 

Geo.  %,  ch»  37. 

I^rd  Mamjieldy  after  the  rule  was  difcharged  in  Lfnvry  v. 
Bourdieuy  faid,  he  defired  it  might  not  be  underftood,  that 
the  court  held,  that,  in  all  cafes  where  money  has  been  paid  oa 
an  illegal  confideration,  it  cannot  be  recovered  back.  That 
in  cafes  of  oppreffion,  when  paid,  for  inftance,  to  a  creditor  10 
induce  him  to  fign  a  bankrupt's  certificate,  or  upon  an  ufuiious 
contraft,  it  may  be  recovered,  for,  in  fugh  cafes,  the  parties 
are  not  in  pari  deViLlo* 

That  the  court,  in  the.  cafe  o{  Lowry  v.  Bourduu^  proceeded 
upon  the  diftinflion  between  contrafts  executed  and  executory, 
is  evident  not  only  from  Mr.  Jullice  BuIIer*s  opinl.jn,  but  is, 
in  fome  meafure,  confirmed  by  what  fell  frdm  hord  Man sfc^dj 
upon  a  fubfequent  occafion,  when  this  cafe  was  cited  i  al- 
5  ihoujfj 
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though  it  inuft  be  confcfled,  tjj^i  thac^i?  ijbout  to  be  quoted,  c  ^H    a    p. 
which  was  only  decided  fuddenly  at  niji  pr'tusy  \%  a  good  deal 
Ihaken  by  the  fubfequent  decifion  o{  Andree  v.  Fletcher. 

It  was  an  aflion  brought  upon  two  wagers  :  one  of  l6L  5  s,  Wharon  v. 
10  lOoA  the  other  of  irL  is,  bd.  to  'lol.  that  the  colonics  of  Mich,  vac/ 
North  America  would  be  admitted  or  acknowledged  indepen-  h^iJ**  a     ui   - 
dent  ftates,  by  fome  public  official  aft  or  inftruraent  made  or 
executed,  on  the  part  of  the  king  or  government  of  France^ 
at  feme  time  on  or  between  the  id  of  February  and  the  ift  of 
April  t'jjSf  both  days  incluGve.     The  defendant  pleaded  non 
cjfumpjit.     Upon  the  opening  of  this  cafe.  Lord  Mansfield  di- 
reded  the  plaintiff  to  be  non-fuited.     But  the  counfcl  for  the 
plaintiff  infifled,  that  he  was  entitled  to  a  verdift   for  the 
premium  on  the  general  count  in  the  declaration,  for  money 
had  and  recevued  to  his  uje^  which  his  Lordfhip  permitted,  on 
die  ground  of  the  contraft  being  void,  and  of  the  defendant 
having  money  in  his  hands,  which  he  ought   not  to  retain. 
Tor  the  defendant  it  was  faid,  that  he  was  entitled  to  keep  the 
premium  ;  and  the  cafe  of  Lowry  v.  Bourdieu  was  cited ;  but 
Lord  Mansfield  thought  it  did.  not  apply,  as  in  that  cafe  the 
rifk  had  bcqn  run*     The  point  there  decided  was,  that  an  in- 
surance being  made  without  interefl,  and  the  premium  paid, 
theinfured  (hall  not  recover  back  the  premium,  after  the  fliip      [  377  ] 
has  arrived  fafe.     And  this  upon  the  diilinftion,  that  the  con- 
trad,  though  not  a  legal  one,  was  executed  before  the  relief  was 
applied  for,  and  no  longer  executory. 

In  a  late  cafe,  the  alTured,  having  been  nonfuited  at  the  ^^a(:kcnz;c  aud 
trial  on  the  ground  that  the  goods  infured  were  prohibited,  ^^^^ 'V'r. 
and  that  the  (hipment  of  them,  under  the  circumflances  dif-  HiUryT.  1799- 
clofed,  was  a  violation  of  the  afts  of  navigation,  infifted  that 
they  were  entitled  to  a  return  of  premium ;  and  a  motion 
was  made  to  fet  afide  the  nonfuit.     Had  this  cafe  proceeded, 
a  decifion  of  the  precife  queflion,  whether  th«  premium  is  re- 
coverable in  cafes  of  infurance  efieded  contrary  to   the  fla- 
ftite  law  of  the  realm,  without  reference  to  the  diftinclioa 
between  contrafts   executed  and  executory,  would  probably 
have  been  obtained  :  but  unfortunately  the  rule  was  difcliargc4. 

up«jn 
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CHAP,   upon  a  collateral  point,  and  the  main  quefik>n  therefore  ie» 
'_^— *  -^_*    mahied  undecided. 

From  the  various  cafes  upon  the  fubjefl  of  return  of  premiunif 

as  well  as  from  all  that  has  already  boen  fiiid,  it  will  appear, 

that  in  the  Englijb  taw  there  are  two  general  rules  efiabliflicdf 

Cowp.  668.        which  govern  alrooft  all  cafes.     The  firft  is,  that  wbeie  the 

rifle  has  not  been  run,  whether  that  circumfiance  was  owing 
to  the  fault,  the  pleafure,  or  will,  of  the  infured,  or  to  any 
other  caufe,  the  premium  (hall  be  returned.  This  rule  has 
already  been  pretty  fully  difcufled.  Another  rule  is,  that  if  the 
rifk  has  once  commenced,  there  (hall  be  na  apportionment  ot 
leturn  of  premium  afterwards.  Hence  in  cafes  of  deviation, 
though  the  underwriter  is  difcharged  from  bis  engagement ; 
yet  the  ri(k  being  once  commenced,  he  is  entitled  to  ret»n  the 
premium  [a).  Though  thefe  rules  are  fo  plain  and  Ample,  that 
they  feem  to  preclude  all  poiTibility  of  doubt  or  contention ;  ytt 
there  are  few  points  in  the  law  of  infurance,  which  have  given 
rife  to  a  greater  number  of  cau(es  than  thofe  which  relate  to 
the  fubje^  of  this  chapter. 

It  ought,  however,  to  be  acknowledged,  that  leis  litigatiod 
has  taken  place  in  thofe  inftances  where  the  whole  of  the  pie- 
mium  is  either  to  be  retained  or  refiored,  than  in  thofe,  wfaei^ 
from  the  nature  of  the  agreement  between  the  parties,  or  the 
nature  of  the  voyage,  the  contraQ  becomes  divifibie,  and  the 
court  can  fay,  *^  a  part  of  the  premium  (hall  be  retainei 
'^  for  the  rifk  run,  and  part  (hall  be  returned,  as  the  rifk  has 
^turr.  1140.     4(  never  commenced.'*    This  feems  to  be  a  refinement  upcm 

the  rules  juft  e(labli(hed  ;  but  it  mufl,  at  the  fame  time,  be 
admitted,  that  whsn  it  can  be  accomflifhei^  it  is  a  refiaanent 
perfeflly  confiftent  with  equity  and  good  confcience.^  The  one 
rule  has  provided,  that  if  the  ri(k  be  once  begun,  there  (hall  be 
no  return  :  but  the  other  rule  has  faid,  and  equity  has  alfo  faki» 
thai  a  man  (hill  not  be  paid  for  a  ri(k  which  he  has  never  in* 

(<i)  la  the  cafe  of  //oeg  v.  U'^rner^  (ante  ch.  17.)  Lord  Ktmfon  beiD|^  of  opi* 
ttionthat  there  was  a  deviatiorii  it  was  infilled  that  the  aflurcd  had  %  right  to  le* 
turn  of  premium  \  but  Lord  Ktnyon  thoughr  there  was  an  inception  of  the  liflt 
4t,  aod  the  coat^ad  being  entire^  ther^  go<^14  b«  no  retura  of  premium. 

curred; 
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cnrred;  firom  whience  the  dedudion  rs  eafy  and  natural,  that  {f  C   HA   p. 

.  XIX. 

there  are  two  diftitiQ  points  ofAmt^  or,  in  cffcft,  two  voyages  v^,^*  -^^^ 

either  inthe  contemplation  oftbeparties  or  by  the  ufageof  trade, 

and  only  one  of  the  two  voyages  was  made,  the  premium  (hall  be 

returned  on  the  other,  although  both  are  contained  in  one     [  378  J 

policy. 

•  The  firft  time  in  which  this  do£lrine  was  confidered  at  any 
length,  was  in  a  cafe  which  came  before  the  court  of  King's 
Bench,  in  the  year  I76i, 

It  was  a  rpecial  cafe  referved  at  a  trial  at  nifi  priuSy  before  Stevenfonv. 
Lord  Mamfieldy  in  Lmdoriy  upon  an  a£lion  for  money  had  and  jjj^'and  iT  * 
received  to  the  plaintiff's  ufe,  brought  by  the  plaintiff,  the  in-  '^^g^'^c^^g^' 
fured,  againft  the  defendant,  the  infurer,  for  a  return  of  part  of 
the  premium.  It  was  an  in fu ranee  upon  a  (hip,  at  five  gui- 
neas  fer  cent*  loft  or  not  loft,  at  and  from  London  to  Halifax^ ' 
in  Nova  Scotia^  warranted  to  depart  with  convoy  from  PortJ^ 
"muthy  for  the  voyage,  that  is  to  fay,  the  Halifax  or  Lomjburgh 
convoy.  Before  the  Qiip  arrived  at  Portfmouth  the  convoy  was 
gone.  Notice  of  this  was  immediately  given  by  the  infured  to 
the  underwriter  ;  and  at  the  fame  time  he  was  alfodefired  ei-^ 
ther  to  make  the  long  infurance,  or  to  return  part  of  the  pre* 
mium.  The  jury  find  that  the  ufual  fettled  premium  from 
London  to  Portfmouth  is  one  and  a  half  ^^r  cent.  They  alfo  find 
that  it  is  ufual  for  the  underwriter,  in  fuch  like  cafes,  to  return 
pM  of  the  premium  ;  but  the  quantum  is  uncertain  :  ( And  the 
quantum  muft  in  its  nature  be  uncertain,  becaufe'  it  depends 
upon  uncertain  circumflances.}  It  is  fiated,  that  the  plaintiff 
made  an  offer  to  the  defendant  of  allowing  him  to  retain  one 
and  a  half /^r  cent,  for  the  rifle  he  had  run  on  fuch  part  of  th^ 
voyage  as  was  perforated  under  the  policy,  viae,  from  London 
lO  Portfmouth, 

Lord  Mansfield. ^^^^  I  had  not  at  the  trial,  nor  have  now,  tha 
leaft  doubt  about  this  queftion,  royfelf.  Thefe  contrads  ars 
to  be  taken  with  great  latitude  :  the  ftri£l  letter  of  the  contr«i6l 
is  not  to  be  fo  much  regarded,  as  the  objed  and  intention  of  it; 
Equity  implies  a  condition,  **  that  the  infurer  (hall  ao(  rcceivd 

t  I.  tb« 


37*  OF   RETURN   OF    PREMIUM. 

CHAP,    tfce  price  of  running  a  rift,  if  he  run  none."  This  is  a  contnft 
H^^-    ^^f    without  any  confideration,  as  to  the  voyage  from  Portjmeuibt^ 

Halifax ;  for  he  intended  to  infure  that  part  of  tlie  voyage,  as 
well  as  the  former  part  of  it,  and  has  not.  Confequentiy  the 
infured  received  no  confideration  for  this  proportion  of  his  pie- 
mium  :  and  then  this  cafe  is  within  the  general  principle  of 
afiions  for  money  had  and  received  to  the  plaintiff's  ufe«  I  do 
L  379  ]  "^  S^  °P^"  ^^^  ufage :  for  the  ufage  found  is  only  that  in  like 
cafes,  it  is  ufual  to  return  a  part  of  the  premium,  withoat  af* 
certaining  what  part.  If  the  rilk  is  not  run,  though  it  is  by 
the  negledl,  or  even  the  fault  of  the  party  infuring,  yet  tbc  in- 
furer  (hall  not  retain  the  premium.  It  has  been  objeAed*  that 
the  voyage  being  begun  and  part  of  the  rifk  being  already  ruo, 
the  premium  cannot  be  apportioned.  But  1  can  fee  no  force 
in  this  obJe6lion.  This  is  not  a  contraS  fo  entire^  that  tbeie 
can  be  no  apportionment :  for  there  are  two  parts  in  this  con- 
tract :  and  the  premium  may  be  divided  into  two  di(lin£t  parts, 
relative,  as  it  were,  to  two  di(lin3  voyages.  The  pra&ioe 
iliews,  that  it  has  been  ufual,  in  fuch  like  cafes,  to  return  a 
part  of  the  premium,  though  the  quantum  be  not  afcertained* 
And  indeed,  the  quantum  muft  vary  as  circumftances  vary  :  ib 
that  it  never  can  have  been  fixed  with  any  precife  ezaflneis. 
But  though  thcjTiMntum  has  not  been  afcertained ;  yet  tlie 
principle  is  agreeable  to  the  general  fenfe  of  mankind.'* 

*  Mr .  Juftice  Denifon. — "  It  is  moft  equitable  that  the  defendant 

fhould  only  retam  the  premium  for  fuch  part  of  the  voyage,  as 
he  has  run  any  riik  :  the  infured  has  a  right  to  have  the  other 
part  redored  to  him.  This  is  agreeable  to  the  general  princi- 
ple of  anions  for  money  had  and  received  to  the  ufe  of  the 
plaintiff:  where  the  defendant  has  no  ri^ht  to  retain^  he  muft 
refund  it.** 

Mr.Juflice  FeJIer. — *•  There  is  no  confideration  for  the  re- 
mainder of  the  premium  ;  for  in  the  voyage  from  P^fvmth 
to  Halifax y  no  rifk  was  run  by  the  infurer,  who  only  infured 
the  voyage  with  convoy  :  therefore  he  has  no  right  to  retaia 
the  premium  for  this.'* 

Mrjufijcr 
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Mr.  Juftice  ff^lmet  declared  his  concurrence  moft  clearlyand  'C    H    a    p. 
ftrongly*    Thefe  kinds  of  contra£ls,  h^  obferved,  are,  by  the 
writers  on  this  head^  called  contraSius  tnnominati\  and  therulc» 
i^hich  they  lay  down  concerning  them,  is,  that  they  are  to  be 
determined  fecundum  bonum  et  aquum.     The  jury  have  here 
^found  an  ufage  to  return  part  of  the  premium  in  fuch  cafes  ; 
which  is  a  flrong  proof  of  the  equity  of  the  thing:  and  nothing 
can  be  more  juil  and  reafonable.    If  the  riik  was  once  begun, 
the  infured  (hall  not  deviate  or  return  back,  and  then  fay,  ^^  I 
*'  will  go  no  further  under  this  contrad,  but  will  have  my  pre* 
"  raium  returned."  But  upon  this  policy  there  are  two  diftin£l      r  jgo  J 
points  of  time,  in  efledl  two  voyages,  which  were  clearly  in  the 
contemplation  of  the  parties ;  and  only  one  of  the  two  voyages 
was  made ;  the  other  not  at  all  entered  upon.    It  was  a  condi-^ 
tional  contrafl:  and  the  fecond  voyage  was  not  begun ;  there* 
fore  the  premium  mud  be  returned,  for  upon  this  fecond  part 
of  the  voyage,  the  rilk  never  took  place  at  all.  This  is  agreea- 
ble to  what  the  writers  upon  the  fubje£l  lay  down ;  and  is  the 
right  and  juftice  of  the  cafe.     The  pojlea  was  delivered  to  the 
plaintifF(^). 

Some  years  afterwards,  the  principle  eftablifhed  in  the  fore- 
going cafe  was  attempted  to  be  applied  to  one,  which  it  did  not 
at  all  refemble.  For  the  following  cafe  was  an  infurance  for 
twelve  months  at  9  /.  p^r  cent, ;  and  becaufe  the  (hip  was  cap- 
tured within  two  months  after  the  contra£l  was  made,  a  return 
of  premium  was  demanded,  upon  the  principle  of  Sievenfon  v* 
Snow.  But  the  contra6l  in  this  cafe  was  entire ;  the  premium 
was  a  grofs  fum  ftipulated  and  paid  for  twelve  months ;  and 
the  parties,  when  they  made  the  contraQ,  had  no  intention  or 
thought  of  a  fubfequent  divifion,  or  apportionment. 

The  cafe  was  thus: 

It  was  an  a£lion,  in  the  ufual  form,  for  money  had  and  re-  Tyrie  v  Fi«t« 
ceived  to  the  plaintiff's  ufe,  for  a  return  of  part  of  the  premium.  ^^^^'  ^**^^" 
The  caufe  was  tried  z,\,GuildhaR^  before  Lord  Mansfield^  when, 

(«)  This  cafe  was  lately  much  confidcred  in  a  cafe  of  RothwiU  v.  Co(^ke^ 
iBof.  Sc  Pul.  Rep.  p.  172.  in  the  Common  Pleti,  but  no  dccifiv«  judgment 
Mverf d  on  the  fubjca. 
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CHAP,   by  confent,  a  Terdift  was  found  for  the  plunti£F,  fubjefi  to  tbe 

opinion  of  the  court  upon  the  queftion.  Whether*  under  the 
circumflances  of  the  cafe,  a  proportionable  part  of  the  preminm 
ought  to  be  returned  or  not.  If  the  court  (hould  be  of  opinioo 
that  a  proportionable  part  of  the  premium  ought  not  to  be  re* 
turned,  then  a  nonfuit  was  to  be  entered.  It  now  came  be« 
fbre  the  court  upon  a  rule  to  (hew  caufe,  why  a  nonfuit  fliould 
not  be  entered;  and  the  cafe,  as  it  appeared  from  tbc  report, 
was  (hortly  this.  The  policy  was  on  the  (hip  I/aMhiy  at  and  from 
London^  to  any  port  or  place,  where  or  whatfoever,  fir  tvfehft 
months^  from  the  19th  of  Augufi  1776,  to  the  19th  ofJuguft 
1777,  both  days  inclufive,  at  9  /.  fer  cent,  warranted  free  from 
captures  and  feizures  by  the  Americansy  and  the  confequences 
thereof.  In  all  other  refpeSs,  it  was  in  the  common  form, 
\  X%1  1  dgainft  all  perils  of  the  fea,  lie*  The  (hip  failed  from  the  port 
oi  London^  and  wa^s  taken  by  an  Anurican  privateer,  about  two 
months  afterwards. 

luOrA  Mansfield. — ^^  It  was  very  proper  to  fave  this  cafe  for 
the  opinion  of  the  court,  becaufe  in  all  mercantile  tranfadions, 
certainty  is  of  much  more  confequence,  than  which  way  the 
point  is  decided ;  and  more  efpecially  fo,  in  the  cafe  of  poli- 
cies of  infurance :  becaufe,  if  the  parties  do  not  chute  to  con- 
trad  according  to  the  efiabliihed  rule,  they  are  at  liberty  as  be- 
tween themfelves  to  vary  it.  This  cafe  is  fiript  of  every  autho- 
rity. There  is  no  cafe  or  practice  in  point ;  and  therefore  we 
muH  argue  from  the  general  principles  applicable  to  all  policies 
of  infurance.  And  I  take  it,  there  are  two  general  rules  efia- 
bli(hed,  applicable  to  this  queRion :  the  (irft  is,  that  where  the 
rilk  has  not  been  run,  whether  its  not  having  been  run  was 
owing  to  the  fault,  pleafure,  or  will  of  the  infured,  or  to  any 
other  caufe,  the  premium  (hall  be  returned ;  becaule  a  policy 
of  infurance  is  a  contra£l  of  indemnity.  Tlie  underwriter  re* 
ceives  a  premium  for  running  the  rifle  of  indemnifying  the  ia- 
fiired,  and  to  whatever  caufe  it  be  owing,  if  he  do  2x>t  run  the 
tifk,  the  con(ideration,  for  which  the  premium  or  money  wai 
put  into  his  hands,  fails,  and  therefore,  he  ought  to  retura 
k.  Another  rule  is,  that  if  the  ri(k  has  once  commenced,  tbeie 
ihall  be  no  apportionment  or  retura  of  premium  afterwards. 

5  For 
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For  though  thepremiam  is  eftimated,  and  the  ri(k  depends  upon  CHAP, 
the  nature  and  length  of  the  voyage ;  yet,  if  it  has  comtnen* 
ced,  though  it  be  Only  for  24.  hours  or  lefs,  the  rifle  is  run ;  the 
contra£l  is  for  the  whole  entire  rifk,  and  no  part  of  the  confide* 
ration  fliall  be  returned:  and  yet,  it  is  as  eafy  to  apportion  for  .  - 
the  length  of  the  voyage,  as  it  is  for  the  time.  If  a  (hip  had  been 
infured  to  the  Eq/f  Indies  agreeably  to  the  terms  of  the  policy 
in  this  cafe,  and  had  been  taken  24  hours  after  the  riik  was  be- 
gun,  by  an  American  captor,  there  is  not  a  colour  to  fay^  that 
there  fliould  have  been  a  return  of  premium.     So  much  then  is 
clear ;  and  indeed,  perfeflly  agreeable  to  the  ground  of  deter- 
mination in  the  cafe  of  Steven/on  v.  Sn&w.     For  in  that  cafe» 
the  intention  of  the  parties,  the  nature  of  the  contraS,  and  the 
confequences  of  itj /poke  manifeftly  two  infurances,  and  a  divi^ 
Jim  between  them.    The  firfl  obje£l  of  the  infurance  was  from 
London  to  Halifax:  but  if  the  Blip  did  not  depart  from  Por^' 
mouth  with  convoy,  (particularly  naming  the  (hip  appointed  to      T  ^Ss  1 
be  convoy),  then  there  was  to  be  nocontra£l  from  Port/mouth  to 
Halifax:  why  then,  the  parties  have  faid,  «  we  make  a  con- 
*^  \Td&  from  London  to  Halifax^  but  on  a  certain  contingency 
*•  it  (hall  only  be  a  contra£l  from  London  to  P^rt/mouth^  That 
contingency  not  happening,  reduced  it  in  fadl  to  a  contra6l 
from  London  to  Portf mouth  only.  The  whole  argument  turned 
upon  that  di{lin£lion.     Mr.  Yatts^  who  was  counfel  for  the  vide  fupn. 
plaintiff,  put  it  ftrongly  upon  that  head  ;  and  all  the  judges,  in 
delivering  their  opinions,  lay  the  firefs  upon  the  contra6l  com- 
priGng  two  diflinfl  conditions,  and  confidering  the  voyage  as 
being  in  fa£l  two  voyages  :  and  it  was  the  equitable  way  of 
confidering  it ;  for,  though  it  was  at  firft  confolidated  by  the 
parties,  there  was  a  defeasance  afterwards,  though  not  in    . 
words.     I  think  Mr.  Jullice  JVilmot  put  it  particularly  upon 
that  ground ;  but  it  was  the  opinion  of  the  whole  court.  There 
was  an  ufage  alfo  found  by  the  jury  in  that  cafe,  that  it  was 
Vuilomary  to  return  a  proportionable  part  of  the  premium  in 
A^ch  like  cafes,  but  they  couid  not  fay  what  part.    The  court 
reJcQed  this  as  a  ufage  for  uncertainty  ;  but  they  argued  from 
it,  *hat  there  being  fuch  a  cuftom,  plainly  fhewed  the  general 
fenfe  of  merchants,  as  to  the  propriety  of  returning  ^  part  of 
the  poemium  in  fuch  cafes :  and  there  can  be  no  doubt  of  the 

ii  L  3  reafon- 
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CHAP.  reafonaWenefs  of  the  thinff..   There  has  been  an  inflance  put 

XIX  .  . 

y^-     ^^^  I    of  a  policy  where  the  meafure  is  by  time,  which  feems  to  mc 

to  be  very  firong,  and  appofite  to  the  prefent  cafe ;  and  that 
is  an  infurance  upon  a  man's  life  for  twelve  months.  There 
can  be  no  doubt  but  the  ri(k  there  is  conflituted  by  the  mea- 
fure of  time,  and  depends  entirely  upon  it :  for  the  under- 
writer would  demand  double  the  premium  for  two  years,  that 
he  would  take  to  infure  the  fame  life  fpr  cne  year  only  :  in 
fuch  policies  there  is  a  general  exception  againft  fuicidc.  If 
the  perfon  puts  an  end  to  his  own  life  the  next  day,  or  a 
month  after,  or  at  any  other  period  within  the  twelve  months, 
'  there  never  was  an  idea  in  any  man's  brcaft,  that  part  of  the 
premium  fliould  be  returned.  A  cafe  of  general  prafticc  was 
put  by  Mr.  Dunning^  where  the  words  of  the  poficy  are,  **  At 
and  from,  provided  the  (hip  (hall  fail  on  or  before  the  ift  of 
Auguji:^^  and  Mr.  TVallace  conGders  in  that  cafe,  that  the. 
whole  policy  would  depend  upon  the  Ihip  failing  before  the 
ftatcd  day.  I  do  not  think  fo.  On  the  contrar}',  I  think  with 
E  3^3  ]  ^'"'  J^^^^^^S'i  tbat  cannot  be.  A  lofs  in  port  before  the  day 
appointed  for  the  fhip*s  departure,  can  never  be  coupled  with  a 
contingency  after  the  day :  but  if  a  queftion  were  to  arife  about 
it,  as  at  prefent  advifed,  I  fhould  incline  to  be  of  opinion,  that 
it  would  fall  withiiithe  rcafoning  of  the  determination  of  ^ft- 
venfon  v.  Snow:  and  that  there  were  two  parts,  or  contrads 
of  infurance  with  diflin£l  conditions.  The  firft  is,  I  inface 
the  (hip  in  port,  provided  (he  is  loft  in  port,  before  the  ifl  of 
Auguft:  and  2dly,  if  (he  be  not  loft  in  port,  I  infure  her 
then  during  her  voyage,  from  the  ift  of  Augufl  till  (he  reaches 
the  port  fpecified  in  the  policy.  The  lofs  in  port  muft  happen, 
before  the  ri(k  upon  the  voyage  could  commence :  and  trier 
verfa\  the  ri{k  in  port  muft  ceafe  the  moment  the  rifk  upon 
the  voyage  began.  Let  us  fee  then,  what  the  agreement  of  the 
parties  is  in  the  prefent  cafe.  They  might  have  infured  from 
two  months  to  two  months,  or  in  any  lefs  or  greater  propor* 
tion,  if  they  had  thought  proper  fo  to  do :  but  the  fafl  is,  that 
they  have  made  no  divifion  of  time  at  all;  but  the  contrad  en- 
tered into  is  one  entire  contra£l  from  the  19th  of  Auguft  1776^ 
to  the  19th  of  Auguft  1777  ;  which  is  the  fame  as  if  it  had 
been  oxpre(sly  faid  by  the  inforcd,  ••  If  you  the  underwrifcr 

a  "  will 


OF   RETURN  OF  PREMIUM.  383 

«*  will  infurc  mc  for  twelve  months,  I  will  give  you  an  entirt  CHAP. 
fum;  but  I  will  not  have  any  apportionment."  The  (Stp  failsy  v^p-v*^^ 
and  the  underwriter  runs  the  rifle  for  two  months.     No  part 
of  ih^  premium  then  fhall  be  returned.    I  cannot  fay,  if  there 
had  been  a  recapture  before  the  expiration  of  the  tweJve 
months,  that  the  policy  would  not  have  revived." 

Mr.  ^\x^\ct  AJiott. — "  This  cafe  depends  upon  the  words  of 
the  policy  :  and  I  am  of  opinion,  it  is  one  entire  contrafl  at  a 
certain  grofs  fum  of  9/.  per  cent,  for  a  certain  period  of  time> 
viz,  twelve  months ;  and  that  no  divifion  is  to  be  implied.  The 
determination  in  Stevenjon  v.  Snow  went  exprefsly  upon  this 
confideration,  that  there  were  two  diJiinSl  voyages^  and  no  con- 
fideration  received  by  the  infured  for  the  premium  upon  the 
fecond  voyage  :  and  there  certainly  was  not ;  for  there  never 
was  any  point  of  time,  when  any  rifle  was  run  UomPortfmouth, 
In  Bond  v.  Nutt^  the  lofles  infured  againft  were  diftin£i,  and  vide  ante,  c.  iS. 
unconnefied  with  each  other.  I  ft,  A  lofs  of  the  ftiip  in  port,  ^*  ^*  * 
if  any  fliould  happen  there,  adiy,  A  lofs  in  the  paflage  home^ 
provided  flie  failed  on  a  certain  day.  The  rifle  in  fome  policies 
may  be  diflin£l  and  divifible  in  its  nature.  In  the  cafe  of  an  r  ^gj^  1 
infurance  on  a  life,  the  fum  is  entire,  and  time  is  entire  for  the 
whole  year.  So  in  this  cafe  I  think  the  contra£l  is  one  entire 
contrad  :  and  therefore  that  there  oughx  to  be  no  return  of 
premium.'* 

Mr.  Juftice  ff'ilks  and  Mr,  Juflice  Aflihurjl  were  of  the 
fame  opinion. 

Per  Curiam^     Let  a  nonfuit  be  entered. 

In  a  fubfequent  cafe,  the  court  of  King's  Bench  adopted  the 
lame  rule  of  decifion,  where  the  Ihip  was  infured  for  12  months, 
and  the  rifle  ceafed  at  the  end  of  two.  A  diftin£lion  was  at- 
tempted to  be  made,  becaufe  in  this  cafe,  the  whole  premium 
18  A  was  acknowledged  to  be  received  from  the  infured  at  the 
rate  of  i^JbilUngs per  month :  and  this,  it  wasinfifted,  evidently 
&ewed  the  parties  intended  the  rifle  to  continue  only  fronl 
month  to  month.  This  objedlion  was,  however,  over-ruled  ; 
the  court  being  of  opuiion,  that  the  cjtfe  laft  reported  decided 

L  L  4  this ; 
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C   H   A  ^.   this  ;  and  that  the  15  s.  per  month  was  only  a  mode  of  com- 

puting  the  grofs  fum.    The  cafe  was  in  fabftance  as  foUowi : 


Loraine  v. 
Thomlinfon^ 
l>ougl.  JS5. 


[385] 


It  was  an  aSion  tried  before  Lord  Lmighisnagh^  at  the 
aflizes  for  the  county  of  Narthumberland^  in  which  the  pYaintiff 
declared, — ^That  the  defendant^inconfiderationthat  the  plain* 
tiff  at  his  requeft  had  underwritten  feveral  policies  of  infunnce 
as  to  certain  fums  of  money  therein  fubfcribed  againft  his  namc^ 
on  the  (hips,  merchandizes,  and  other  thinga  therein  refpedivdy 
fpecified,  without  receiving  the  full  premiums  therein  men- 
tioned, undertook  and  promifed  to  pay  the  plaintiff  lo  much 
tnoney,  as  the  premiums  therein  mentioned  to  be  paid  to  hira 
amounted  to,  with  an  averment  that  they  amounted  to  40  /. 
There  was  another  count  for  40  /.  for  money  had  and  received 
by  the  defendant  to  the  plaintiff's  ufe.  The  defendant  pleaded 
Don  affumpfit  as  to  all  except  the  fucn  of  3  /.  upon  which  plea 
iffue  was  joined  ;  and  as  to  the  3/.  he  pleaded  a  tender,  and 
paid  that  fum  into  court#  Upon  the  plea  of  tender,  iflfue  was 
aifo  joined*  The  jury  found  a  verdi6l  for  the  defendant  upon 
the  tender,  and  for  the  plaintiff  upon  the  other  iffue,  for  tbe 
fum  of  15  /.  fubje£l  xp  the  opinion  of  the  courts  whether  be 
was  entitled  to  recover  that  fum  of  15/.  or  the  fum  of  3/. 
onlyj  upon  a  cafe,  which  ftated,  in  effect,  as  follows  :  Tbe 
plaintiff  had  underwritten  200  /.  on  a  policy  effeded  at  New^ 
caftle  (which  was  fet  forth  virbatim  in  the  cafe]^  whereb)'  ibe 
fliip  tbe  Chollerford  was  infured,  againft  capture  by  the  enemy 
for  twehe  months^  in  the  coafting  trade  between  Leitb  and  tbe 
IJle  of  night  \  beginning  the  13th  of  March  1779,  and  ending 
the  13th  of  the  fame  month,  1780.  In  the  body  of  the  policy 
it  was  flated,  "That  the affurers  confeffed  themfelves  paid  the 
**  confideration  due  unto  them  by  the  affured,  at  and  after  tin 
**  rate  of  i^  s.  per  cent,  per  month.  At  the  bottom,  oppofite 
.*^  to  the  plaintiffs  fubfcription,  was  written,  premium  re« 
**  ceived  i6thof  A^^rr^  1779;*'  and  on  the  back  was  in- 
dorfed,  *^  Newca/fle^  15th  of  March  1779,  Mt.  yohn  GomI 
«'  Tomlinfony  on  bis  fliip  the  Chollerford^  himfelf  mafler,  far 
^  twelve  months^  in  the  coafting  trade^  at  and  between  Lertb 
«  and  tbewjfi^  ^^^A/,  beginning  the  13th  oi  Mareb  iJJ9f 
^  and  ending  tbe.iatb  oi  March  1780*    fineiDyonly*    M 

•«  15X. 
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^  155.  pereeni.  per  mmih^  18//'    The  premiizm  was  not  CHAP. 

paid,  though  exprefled  in  the  policy  to  have  been  paid»  it 

being  the  ufage  in  Newcaftii  not  to  pay  the  premium  at  the 

time  of  naaking  the  infurance ;  but  at  various  times  after  the 

policies  are  effeded,  and  fometimes,  not  till  twelve  months 

after.     The  (htp  was  loft  in  a  florm,  within  the  firft  two  of 

the  twelve  months  for  which  tbe  infurance  was  made,  and  the 

defendant  tendered  to  the  plaintiff  3  /•  as  the  premium  for  two 

months.     The  cafe  then  fiates  contradidory  evidence  given 

by  witnefTes  on  both  fides,  as  to  what  had  been  done  at  Nn^ 

caftle  in   fimilar  cafes ;  but  which  I  forbear  to  fet  down ; 

becaufe  the  court  of  King's  Bench  was  afterwards  of  opinion, 

that  it  ought  not  to  have  been  received. 

V 

After  the  counfel  for  the  defendant  had  been  heard,  tbe  pjain- 
tifTs  counfel  was  prevented  by  the  court  from  proceeding. 

Lord  Mansfield^ — **  This  is  a  mere  queflion  of  conftruflion, 
on  the  face  of  the  inftrument,  and  therefore  parole  evidence 
ihould  not  have  been  admitted  to  explain  it.  It  is  an  infurance 
for  twelve  months,  for  one  grofs  fum  of  1 8  /.  They  have  cal«- 
culated  this  fum  to  be  at  the  rate  of  i$s,per  month.  But  what 
was  to  be  paid  down  ?  Not  155.  for  tbe  firft month,and  fo  from 
inonth  to  month;  but  18  /.  at  once*  Two  cafes  have  been 
mentioned.  Stevmfon  v.  Snow  was  decided  on  the  ground  of  f  786  1 
there  being  two  voyages.  Tyne  v-  Fletcher  U  dire£lly  in  point 
againft  the  defendant.  There  are  two  principles  in  thefe  cafes; 
I  ft,  If  the  ri{k  has  never  begu)),  the  whole  premium  is  to  be 
returned,  becaufe  there  was  no  confideration  :  2d,  When  the 
ti(k>has  begun,  there  (hall  never  be  a  return,  although  the  Ibip 
ftiould  be  taken  in  24  hours." 

Mr.  Juftice  AJhhurJI. — «  The  15  /.   per  month  is  only  a 
niode  of  computing  the  grofs  fum.** 

^r.  Juftice  tf^ilks^  and  Mr.  Juftice  BulUr  concurring  in 
opinion,  the  poftea  was  delivered  to  the  plaintiff. 

The  two  laft  cafes  were  infurantres  upon  time;  but  from  tde 
Ifthiciples  taid'down  in  them,  and  in  the  former  cafe  of  Stt^ 

venjon 
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P.  Vinfon  v.  Snow^  it  Teems  perfeSly  clear,  that  when  the  contrafi 
is  entire,  whether  it  be  for  af  rpecified  time^  or  for  awyt^^ 
there  (hall  be  no  apportionment  or  return,  if  the  rilk  has  once 
commenced.  And  therefore  where  the  premium  Is  entire  ia 
a  policy  on  a  voyage,  where  there  is  no  contingency  at  ai^ 
period,  out  or  home,  upon  the  happening  or  not  happening  of 
which  the  rifk  is  to  end,  nor  any  uFage  efiabliflied  upon  foch 
voyages;  although  there  be  feveral  diAin£l  ports,  at  which  the 
Ihipis  to  ftop,  yet  the  voyage  is  one»  and  no  part  of  the  pre- 
mium (hall  be  recoverable. 

BerflPon  t.  A  rule  had  been  obtained  to  (hew  caufe  why  there  (hould  not 

j>^^%u^      be  a  new  trial  in  a  cafe,  which  had  come  on  before  Loid 

Alatfsjitld  at  Guildhall^  when  the  jury  found  a  verdiS  for  the 
defendant.  The  cafe  was  this :  It  was  an  a£lion  on  a  policy  of 
infurance,  on  the  French  (hip  Le  Pa^ok^  and  her  cargo,  and 
the  voyage  was  defcribed  in  the  policy  in  the  following  words: 
•'  At  and  from  Honfleur  to  the  coaft  of  Angola^  during  herfitj 
•*  and  trade  there^  at  and  from  thence  to  her  port  or  ports  ofSf- 
•*  charge  in  St.  Domingo^  and  at  and  from  St.  Domingo  back  t9 
**  Honfleur y  The  claufc  refpefling  the  premium  was  as  fol- 
lows :  **  Slaves  valued  at  800  Uvrei  TQurnois per  head ;  the  finp 
**  at  14.50/.  (lerling;  other  goods, &c.  as  intereft  may  appear; 
*^  ata  premium  of  11  percent*^  The  (hip  failed  to  Angola  and 
from  thence,  after  (laying  fome  time  there,  to  the  fFt/i  InSa* 
On  her  way  to  Angola^  (he  put  in  at  Cayenne^  on  the  coafi  of 
r  287  1  America^  and  from  Cayenne  went  to  Martinico^  confe(redly  oot 
of  the  way  to  St.  Domingo,  In  this  c^ufe,  the  firfi  queftion  was 
a  queftion  of  fa3,  not  material  to  our  prefent  enquiry,  viz. 
whether  the  courfe  taken  was  a  deviation,  or  not,  from  At 
voyage  infured.  After  all  the  evidence  had  been  beard,  the  joiy 
thought  it  was,  and  accordingly  found  a  verdi£l  for  the  defen- 
dant. Upon  their  declaring  this  opinion,  the  counfel  for  the 
plaintiff  infilled,  that  as  there  was  a  count  in  the  declaration  for 
money  had  and  received,  the  voyage  infured  ought  to  be  coo- 
fidered  as  compofed  of  three  diftind  parts  or  voyages;  namely, 
from  Honfleur  to  Angola \  2dly,  from  Angola  to  St.Dsminpi 
and  3dly,  from  St.  Domingo  to  Honfleur ;  and  that,  as  tbe 
voyage  from «?/.  Domingo  to  Honfleur  bad  never  commencedtthR 

premium 
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premium  ought  to  be  apportioned,  and  a  return  made  of  that  C  H  A.  P. 
part  which  was  paid  to  infure  the  rifle  from  St.  Domingo  to 
Honfieur.  Lord  MamJieU  took  the  opinion  of  the  jury  upon 
that  point  alfo ;  and  they  were  clear  there  ought  to  be  no  return. 
Next  day,  however,  hisLordfhip  faid,  he  had  turned  that  quef- 
tion  in  his  mind,  and  that  he  entertained  fome  doubts  upon 
it,  and  as  it  was  a  queflion  of  law,  defired  Mr.  Lee  to  move 
for  a  new  trial  on  that  ground.  It  was,  however,  afterwards 
moved  on  both  grounds ;  namely,  on  the  queflion  of  fa3,  whe-  .• 
ther  the  deviation  was  wilful :  and  2dly,  On  the  queflion  of 
law,  whether,  fuppofing.it  wilful,  there  ought  to  be  a  return  of 
premium.— Thefe  quefiions  were  fully  difcuffed  by  three  advo- 
cates on  each  fide;  and  the  court  alfo  took  time  to  deliberate 
open  them :  after  which  the  Lord  Chief  Juftice  delivered  the 
unanimous  opinion  of  the  whole  court. 

Lord  Mansfield^  after  ftating  that,  upon  the  queflion  of  fad, 
they  were  perfeftl/  fatisfied  with  the  verdiS  of  the  jury,  pro- 
ceeded thus :  "  If,  however,  the  plaint  iff  fhould  fuccecd  on  the 
fecond  point,  the  determination  would  virtually  allow  him  a 
new  trial  on  the  whole  of  the  caufe,  becaufe  no  fpecial  cafe  was 
referved.  But,  on  the  fullefl  confideration,  and  after  looking 
into  all  the  cafes,  (though  my  opinion  has  flufluated),  we  are 
iiowallclearly  of  opinion,  that  there  ought  not  to  be  any  return. 
The  queflion  depends  upon  this:  Whether  the  policy  contains 
one  entire  rifk  on  one  voyage,  or  whether  it  is  to  be  fplit  into 
(ix  different  rifks  ;  for,  by  fplitting  the  words,  and  taking  <*at'* 
and  "  from"  feparately,  it  will  make  fix,  viz.  ill.  At  Honfleur ;  [  388  ] 
2d,  From  Honfleur  to  Angola ;  3d,  At  Angola^  &c.  The  princi- 
ples are  clear.  Where  the  rifk  has  never  begun,  there  mufl  be 
a  return  of  premium  ;  and  if  the  voyages,  in  this  cafe,  are 
diftind,  the  rifk  from  St.  Domingo  to  Honfleur  never  began. 
On  the  other  l^and,  if  the  rifk  has  once  begun,  you  cannot 
fever  it,  and  apportion  the  premium.  In  an  infurance  upon  a 
life,  with  the  common  exceptions  of  fuicide,  and  the  hands  of 
judice,  if  the  party  commit  fuicide,  or  is  executed  in  twenty- 
four  hours,  there  fhall  be  no  return.  The  cafe  is  the  fame^  if 
a  voyage  infured  is  once  begun.  Is  this  one  entire  rifk  ?  The 
infured  wid  infurcrs  confider  the  premium  as  an  entire  Aim  for  - 

the 
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c    H    A    P.  the  whole,  without  di vifion :  it  is  eftimated  on  the  whole  at  1 1  i. 

XIX. 

/  per  cent.    And,  which  is  extremely  material,  there  is  no  where 
any  contingency,  at  any  period,  out  or  home,  meotioned  io  tk 
policy,  which  happening,  or  not  happening,  is  to  put  aneodto 
the  infurance.     The  argument  mud  be,  that,  if  the  fliip  had 
been  taken  between  HonjUur  and  Angola^  there  mull  have  bees 
Videante^c.  It.  a  return.     By  an  implied  warranty,  ever)' Oiip  muft  be  fa- 
worthy  when  ihe  firft  fails  on  the  voyage  infured,  but  (he  need 
not  continue  fo  throughout  the  voyage ;  fo  that,  if  this  is  one 
entire  voyage,  if  the  (hip  was  fea-worthy  when  (he  left  //» 
Jieur^  the  underwriters  would  have  been  liable,  though  (he  had 
not  been  fo  at  Angola^  &c. ;  but  according  to  the  conftrufiioo 
contended  for  on  behalf  of  the  plaintiff,  (he  muft  have  been  fet- 
worthy,  not  only  at  her  departure  from  HonfUury  but  alfo  wbea 
(he  failed  from  Angola^  and  when  (he  failed  from  A.  Dwninfu 
The  cafes  of  Sttvenfon  v.  Snow  and  Bond  v.  Nalt^  were  quite 
difierent  from  this.     They  depended  upon  this,  that  there  ws 
a  contingency  fpecified  in  the  policy,  upon  the  not  happening  of 
which  the  infurance  would  cea(e.    In  Sttvenfon  v.  Snow^  itdc- 
pended  on  the  contingency  of  die  (hip  failing  with  convoy  from 
Portjmouthy  whether  there  (hould  be  an  infurance  from  thit 
place.  This  necelTarily  divided  the  rifk,  and  made  two  voyages. 
In  Bond  r.  Nutty  it  was  held,  that  there  were  two  rifles,  upon 
the  fame  principle.    *^  At  Januuca**  was  one  ;  the  other,  riz. 
the  riik  ^^  from  Jamaicay*  depended  on  the  contingency  of  the 
fhip  having  failed  on  or  before  thefirfi  of  Auguft :  that  was  a 
condition  precedent  to  the  infurance  on  the  voyage  from  7'- 
maica  to  London.     The  two  cafes  of  Tyrie  v.  FUtchefy  and 
r  ogo  l      Loraine  v.  Thomlinfony  are  very  ftrong,  for,  if  you  could  ap- 
portion the  premium  in  any  cafe,  it  would  be  in  infuraocct 
upon  time.     Therefore,  on  very  full  con(]deration,  we  think 
this  one  entire  rifk,  one  voyage,  and  that  there  can  be  no  i^ 
turn  of  premium/*    The  rule  was  difcharged. 

Meyrr  v.  Gttz»       Accordingly  in  another  a£lion  for  return  of  premium,  tried 

H  Geo^fif  ■    ^^^^^  ^^-  J"*^^^  ^'*^*  ^"  *^  Northern  circuit,  wM  « 

verdid  had  been  given  for  the  plaintiff,  upon  a  motion  to  fct 

afide  the  verdi£l,  and  to  enter  a  nonfuit,  a  decifion,  fimilarto 

that  of  Bermon  w  f^oodiridge,  was  made.     The  infurance  «»< 

••A 
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^  At  and  from  yamaica  to  Liverpool^  warranted  to  Jail  en  or  hrfore  CHAP. 

«*  tbifirji  of  Auguft^  premium  twenty  guineas  per  cent,  to  return 

«*  eighty  if  Jhe  failed  with  convoy.**     The  Ihip  did  not  fail  till 

September  and  was  loft.  ^  The  jury  apportioned  the  premium, 

and  gave  the  plaintiff  a  verd!£l  for  eight  guineas,  the  defendant 

having  paid  eight  for  the  convoy  into  court,  which  was  allo^y-* 

ing  four  for  the  rilk  run  by  the  defendant  at  Jamaica. 

Lord  Mansfield. — ^*  It  would  be  endlefs  to  go  into  enquirios 
about  the,  rifle  at  Jamaica.  It  appears  on  the  evidence  to  be 
different  on  different  fides  of  the  ifland.  Befides  the  parties 
have  divided  the  ri/k,  with  refped  to  convoy  ;  for  it  is  a  pre- 
mium of  twenty  guineas,  to  return  eight,  if  (he  fail  with  con- 
voy :  'but  there  is  an  abfolute  warranty  as  to  the  failing,  and 
nothing  faid  of  the  premium.'* 

Mr.  Juftice  lyiUes  thought  the  premium  (hould  be  appor** 
tioned. 

Mn  Juftice  Aflsburji  and  Mr.  Juftice  BuUer  agreed  with  Lord 
Mansfield^  the  latter  obferving,  that  as  the  parties  have  not 
confidered  it  as  two  riiks,  nor  eftimated  the  riik  at  Jamaica^ 
the  court  cannot  do  it  for  them.  In  all  the  infurances  from 
Jamaicay  the  policy  runs  *^  at  and  from  '"  and  though  in 
Bimy  infiances  the  voyage  has  not  begun,  yet  there  never  was 
an  idea  of  the  premium  being  returned,  and  that  no  ufage  wad 
found  by  the  jury.  The  rule  for  entering  the  judgment  of 
nonfuit  was  made  abfolute* 

I  am  aware  that  the  decifion  in  this  cafe  may  feem  to  clafh  vide  fupn. 
with  what  fell  from  Lord  Mansfield^  in  delivering  his  opinion  in 
the  cafe  of  Tyrie  v.  Fletcher '^  in  which  he  put  a  fuppofed  cafe      r  -jqq  1 
of  an  infurance  ^*  at  and  from,  provided  the  ihip  fi>all  fail  on 
or  before  the  firft  of  Augufi."  In  fuch  a  cafe,  his  Lordfliip  ob« 
ferved,  as  then  advifed,  he  (hould  incline  to  think  ita  divifible  • 

'i(k.  In  this  place,  it  would  be  fu(Hcient  to  obferve,  in  anfwer 
to  fuch  an  obje£lion,  that  the  opinion  then  delivered  by  Lord 
Mansfield  was  a  mere  obiter  diSium  upon  a  point,  arifing  only 
in  the  courfe  of  argument  \  in  which  cafe,  the  greateft  abilities 

are 
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CHAP,   are  liable  to  miilake.  But  his  Lordfliip  delivered  that  opinioiif 

with  a  wife  and  prudent  refervatioDy  xhht^  as  at  prefent  advifd^ 
he  thought  fo  and  fo :  and  it  is  no  difgrace  to  any  man,  how^ 
ever  renowned  for  knowledge^  to  alter  an  opinion,  upoa  ma- 
ture deliberation*  There  is,  howe\Tr,  one  very  obvtoos  dif- 
tin6lion,  upon  which  the  court  relied  much,  between  Mejer  ▼• 
Cregjoriy  and  the  cafe  put  in  Tyrit  v.  Fletcher:  for  in  the  latter, 
the  infured  has  ufed  a  moft  fignificant  word  {provided)  to  mark 
the  difference  between  the  two  parts  of  the  rilk  \  ^*^  at  aid 
"  from^  provided  Jhc  faiU  i^c**  In  the  former,  the  infared  ai 
exprefsly  provided  for  a  return  of  premiuin,  in  cafe  the  fiiip 
fails  with  convoy ;  why  did  he  not  ufe  the  fame  precautioot 
left  (he  (hould  not  fail  by  the  day  limited  ?  Having  done  k 
in  the  one  cafe,  it  is  to  be  prefumed  he  did  not  mean  to  do  it, 
or  that  the  infurer  would  not  confent  that  it  (hould  be  dose, 
in  the  other :  and  as  the  parties  had  not  divided  the  rilk 
themftlves,  the  court  could  not  do  it  for  them. 

Galev.Macheli,      In  another  cafe  upon  an  infurance  "  at  and  from  anypoit 
AcGeo^iili       "  °^  ports  in  Jamaica  to  London^  following  and  commencing 

**  on  her  firft  arrival  there,  warranted  to  fail  with  coDvojr 


«  from  the  place  o£  rendezvous  to  Great  Britain^"  the 
quedions  were  again  agitated.  But  as  the  couafel  difibcd 
upon  the  evidence  given  at  the  trial,  the  main  qoefiicm  mi 
not  fully  difcuffed  by  the  court,  but  was  feat  back  to  a  oev 
trial. 

long  ▼.Alien,        ^^^  ^^^  ^^^^  ^P^°  ^^'^^  fubje6l  was  alfo  an  aQion  for  a  n^* 
B.  R.  Eaft.         ^m.jj  jjf  ^hc  premium.   The  policy  was  **  at  and- from  yamaita 

Tetm,  25  Geo.  '^  ,  .  t  *■         . 

JXL  to  London^  warranted  to  depart  with  convoy  for  toe  voya^ 

and  to  fail  on  or  before  the  ift  oi  Auguft^  upon  goods  ob 
board  a  (hip  called  the  Jamaica^  at  a  premium  of  12  guioes 
per  cent!*  The  (hip  failed  from  Jamaica  to  London  on  the  3  it 
oijuly  178a,  but  without  any  convoy  for  the  voyage.  At 
r  ^Ql  1  the  trial  before  Lord  Mansfield^  the  jury  found  a  verdiSfor 
the  plaintiff,  fubjefl  to  the  opinion  of  the  court  upon  a  caii!^  , 
ftating  the  fa£b  already  mentioned.  In  addition  to  wbicl^ 
they  exprefsly  find,  <^  that  it  is  the  confiant  and  invariable  a&ge 
^<  in  an  infurancet  at  and  from  Jamaica  to  Londrnt^  warrant*^ 
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^  to  dqnrt  with  convoy,  or  to  Tail  on  or  before  the  i  ft  of  C   H   A   p. 
<'  Jugu/iy  when  the  (hip  does  not  depart  with  convoy,  or  fails  \ 
*<  after  the  i&oi  Augufl^  to  return  the  premium,  dedufling 
♦<  one  half  ^r«w/.'* 

Lord  MansJUld. — "  An  infurance  being  on  goods  warranted 
to  depart  with  convoy,  the  (hip  fails  without  convoy ;  and  an 
afiion  is  brought  to  recover  the  premium.  The  law  is  clear, 
that  if  the  rifk  be  commenced,  there  (hall  be  no  return.  Hence 
queflions  arife  of  difiin£l  rides  infured  by  one  policy  or  infiru- 
ment.  My  opinion  has  been  to  divide  the  rifles.  I  am  aware 
that  there  are  great  difficulties  in  the  way  of  apportionmentSy 
and  therefore  the  court  has  fometimes  leaned  againfi  them. 
But  where  an  exprefs  uCige  is  found  by  the  jury,  the  difBculty  vide  Miye 
i»  cured.  They  offered  to  prove  the  fame  ufage  as  to  the  fpyi  ▼•^cgfon, 
Indies  in  general  \  but  I  fiopt  them,  and  confined  the  evidence 
to  Jamaica.** 

Mr. Jgflice  W&/,  and  Mr. Juftice  AJhhurJiy  concurred  with 
Us  LordOiip. 

Mr.Jufiice  Bulkr."^*^  The  counfel  for  the  defendant  did 
right  in  his  argument  to  make  the  chief  queftion.  Whether  pa- 
tole  evidence  of  this  ufage  ought  to  have  been  received  i  la 
mercantile  cafes  from  Lord  Hoh*s  time,  and  in  policies  of  infu« 
nnce  in  particular,  a  great  latitude  of  conftru£lion  as  to  ufage 
has  been  admitted.  By  ufage,  places  come  within  the  po- 
licy, which  are  not  expreffed  in  words ;  ufage  explains  and 
even  controuls  the  policy.  The  ufage  here  found  by  the  jury 
is  univerfai :  and  though  in  fome  cafes  one  half /^r  cent,  may 
be  a  fmall  premium  for  the  rifk  at ;  yet  the  underwriters  are 
iware  that  it  is  fo.  In  Meyer  v.  Gre^on^  no  ufage  was  found. 
Befides  in  cafes  of  this  kind,  where  every  thing  is  left  to  the 
whim  and  caprice  of  a  jury,  I  lean  much  againft  them.  Here 
i  gener^il  and  certain  ufage  is  found ;  and  no  inconvenience 
Can  refult  from  it."   Thzpoftca  was  delivered  to  the  plaintiff. 

From  the  tenor  of  all  thefe  cafes  it  fhould  feem,  as 
Wd  Mansfield  iaid  in  the  cafe  of  Long  v^AUen^  that  fo 
iany  difficulties  occur  in  apportioning  the  premium,  that  the 
^  '  courts 
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p.  eoDits  aie  often  obliged  to  decide  agaioft  it»  unlels  there  be 
tome  ttfage  upon  the  fubjefi.  Even  in  the  cafe  of  Sieveafm  y, 
SttnVf  the  juiy  foand  that  it  had  been  ufual  to  divide  the  rilk; 
and  although  the  court  rejeded  the  ufage  for  uncertunty,  iw* 
caufe  it  did  not  afcertain  what  proportion  of  the  premiuio 
Ihould  be  returned ;  yet  they  exprefsly  iay,  that  it  ferves  to 
(hew  what  the  idea  of  the  mercantile  world  is  upon  the  fub- 
j|e£l.  If,  indeed,  we  look  back  to  all  the  cafes  reported  in  thii 
chapter9  we  never  find  an  apportionment  take  place,  except  in 
StivenfoH  V.  Snowt  and  Long  v.  Allfn^  on  account  of  the  diffi- 
culty, unleft  there  be  fome  ufage,  as  in  thofe  cafes,  to  goide 
and  dired  the  judgment  of  the  court. 

Yideaqtri  c.  18,    ■  Before  this  chapter  is  concluded,  it  will  be  proper  to  ok 

ferve,  that  in  the  cafe  of  Bond  v.  Nuttf  which  was  fo  often 
mentioned  in  the  argument  of  the  cafes  upon  apportionment^ 
the  queftion  never  arofe.  In  that  cafe,  the  two  material  queT- 
f ions  were,  as  may  be  feen  by  a  reference  to  it  in  the  two  pl^ 
ceding  chapters  of  this  work,  whether  the  (hip  had  complid 
with  a  warranty  of  failing  by  a  particular  day :  and  wberber 
in  going  to  the  place  of  rendezvous  forconvoy,  flie  was  ga&tf 
of  a  wilful  deviation.  It  was  proper  to  mention  this,  to  pl^ 
vent  mifconfirudion ;   and  it  was  alfo  taken  notice  of  kjr 

\^  Mr.  Juftioe  Bullir^  in  the  cafe  of  Long  v.  4lhf^ 
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CHAPTER   THE   TWEiSTTlEtH. 

Of  the  Proceedings  upon  Policies  of  Infurance; 

TN  the  prefent  chapter,  il  is  intended  to  point  out  in  what  c    H    A   I^. 

•*  manner,  and  by  what  form  of  legal  proceeding,  a  roan,  who 

has  infured  property,  and  has  fuftained  a  lofs,  is  to  recover 

againft  the  underwriters  upon  the  policy.    We  have  formerly  videtht  tnuo» 

feen,  that  the  Court  of  Policies  of  Infurance  fell  into  difufe^  ^^"^•■' 

and  the  reafons  why  it  did  fo  :  fince  which  peri(>d  all  queftioni 

of  this  nature  have  been  decided  by  the  ufual  mode  of  trial, 

known  tp  the  laws  and  conftitution  of  this  country,  namely, 

the  trial  by  jury  in  the  courts  of  common  law.     Cafes  of  this 

nature  are  not  the  fubje£l  of  enquiry  even  in  a  court  o{  Equity, 

becaufe  the  demand  is  plainly  a  demand  at  law ,  and  the  lofs 

and  damage  fuftained  are  as  much  the  objefl  of  proof  by  wit- 

nefles,  as  any  other  fpecies  of  damage  whatever.     This  was 

decided  by  a  decree  of  Lord  Chancellor  JC/w^,  whofe  opinion 

was  afterwards  confirmed  by  the  Houfe  of  Lords. 

I 

In  the  year  1720,  fome  merchants  at  Q/?^;?^  fet  up  a  trad6  d*  Ghctoff  tWl 
to  the  Eaft  Indies  \  and  amongft  others,  one  James  Matlc amp  q""*  ^' *^^  ,, 
equipped  a  fhip,  called  the  FlandrtUy  for  a  voyage  to  China^  Ct.mpany  of  tht 
wherein  feveral  perfons  were  concerned.     Alaelcamp  had  the  ranee,  3  Brown'*' 
care  and  diredlion  of  the  ihip,  and  gave  receipts  to  the  feveral  P»^*""»«"' 
perfons  concerned,  for  the  monies  they  paid,  promiriilg  to  be  v 
accouotable  to  them  for  their  refpe£live  proportions  of  the  n^ 
profit  of  the  voyage.     Thefe  tranfa£)ions   being  carried  on 
mo^Xy  zt  OJiend  ov  Antwerp^  the  feveral  perfons,  who  had  a 
mind  to  be  concerned  in  the  undertaking,  gave  dire£lions  to 
their  correfpondenrs  at  thofe  places,  to  pay  MatUamp  what 
fams  they  thought  fit,  and  to  take  his  receipts  for  the  famec 
The  appellants  gave  diredions  to  one  Connintk  to  pay  feveral 
large  fums  to  Maekamp^  on  account  of  the  fald  undertaking; 
and  accordingly  Conninck  paid  him  divers  fums,  amounting  to 
35,ock>  guilders,  and  took  diftin£l  receipts  for  the  fame,  ac- 
cording  to  the  proportion  for  which  the  appellants  were  con- 
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cerned  therein:  he  alfo,  by  the  order  and  direftion  of  the 
appellamsy  afid  for  theirufeor  benefit,  agreed  wivl)  t^hereTpon* 
dents  to  infufre  on  the  faid  fhip  the  Flandna^  ^oooJ.  and  by  a 
policy,  dated  the  26th  day  of  December  1720,  this  iofucaiice 
was  effii£)ed,  at  a  premium  of  1 2/.  fer  cent.  The  ihtp  Mied 
from  Ojlend^  in  order  to  proceed  to  China:  but  on  her  w^y 
was  (eized  at  Bencoolen,  in  the  Eajl  Indies^  by  tbe  goveraof, 
being  an  Englijh  fe$tlement|  and  the  fliip  and  eargp  were  coo* 
fifcated.  The  appeUants,  upon  notice  of  this  event,  applied  to 
the  refpondents  ibr  payment  of  the  5000/.  inftired,  aniikpnK 
duced  to  them  the  fcveral  receipts  for  their  refpedlive  iaterefis 
in  the  (hip»  and  affidavits  affirming  the  fevcral  films  therein 
xnentioned,  to  have  been  reaHy  and  bona  fide  paid.  But  the 
refjpoodents  refufing  to  pay,  or  make  any  {atrs£i£lioa  to  the 
appcHantsv  they  brought  their  biUin  the  Court  (fCbantxrjy  apinft 
the  refpondents,  and  the  faid  Conninci^  pi'^i'^gv  ^^^  ^^  ^^ 
J'pondents  might  be  decreed  to  pay  the  appellants  the  faid  fitm  jf 
5000/.  with  interejl^  according  to  their  feveral  and  refpcSive 
ihares  and  proportions  thereof.  To  this  bill,  the  refpondeDCS 
put  in  a  demurrer  and  anfwer,  and  to  fuch  part  of  tbe  bin,  as 
fought  to  compel  them  to  pay  the  appellants  the  5000/.  or  to 
make  them  any  fatisfa£lion  for  any  lofs,  which  had  happened  to 
the  fiiip,  they  demurred  ;  and  for  caufc  of  demurrer  fliewedi 
that  if  the  policy  of  infurance  in  the  bill  mentioned  was  for- 
feited, a  proper  aBion  at  law  lay  to  recvuer  the  money  due  thert" 
upon  :  and  that  the  appellants,  if  they  were  entitled  to  fucb 
relief  as  they  prayed  by  their  bill,  might  have  their  cofnpkie 
and  adequate  remedy  by  an  action  at  l^w,  where  fuch  matters 
were  properly  cognizable,  and  where  the  appellants  ooght  to 
prove  their  intereft  in,  and  the  lofs  of  the  (hip.  The  demiirrcr 
came  on  to  be  argued  before  Lord  Chancellor  Kingy  when  hb 
lordfhip  ordered  it  to  ftand  over  for  two  months  till  C^nliinXt 
anfwer  (honld'  come  in  ;  and  if  the  appellants  did  nof  proci^ 
fuch  anfwer  in  two  months,  the  demurrer  was  to  be  allowed* 
Conmnck  accordingly  put  in  his  anfwer  v^ithin  two  monrbsi 
and  thereby  admitted,  that  he  made  the  aflurance  in  bis  own 
name,  in  truft  and  for  the  benefit  of  the  appellants ;  bur  fiU 
he  did  not  can  to  permit  the  appellants  t4  bring  atty  aHion  ngmtffi 
the  refpondents  in  his  name^  he  being  advifed>  that  if  any  fiich 
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afiiort  (hotild  be  brought,  and  they  Ihouid  not  prevail  fhereiRi 
*  iie  would  be  perfonaUy  liable  to  pay  alt  the  cofts  and  cfaargea 
occafioned  in-confeqiience  thereof.  In  fupport  of  the  demurrer, 
it  was  ur^d,  that  the  appellants*  demand  was  plainly  a  demand 
at  law,  as  they  had  nothiBg  to  prove  but  their  interefi,  and  the 
bbefthe  fhip,  which  were  fa&s  proper  to  be  tried  by  a  jusy. 
That  there  wda  no  equity  fuggefted  by  tbe  bill,  but  a  pretended 
difEcuky  lo  produce  witnefles  :  and  that  their  truAee  refufed 
to  pemm  tham^to  bring  an  a£iion  in  his  name :  that  .the  for- 
mer obje^oa  might  with  equal  reafon  be  fuggefted  in  alinoft 
every  cafe  of  a  poKcy  of  infurance  ;  and  the  latter  appeared 
manifeftly  to  be  thrown  into  the  bill,  merely  to  change  the 
jurifdifiion,  and  it  was  in  a  great  meafure  falfified  by  the 
miftee's  anfwer,  for  he  did  not  fay  that  he  ever  refufed^  h\M$ 
only  that  he  did  not  cars  to  permit  his  name  to  be  made  ufi 
2^.  If  bills  of  this  kind  were  encouraged,  it  would  be 
eafy  to  bring  all  forts  of  property  to  be  tried  in  a  court  of 
Equity. 

Upon  thefe  reafons.  Lord  King  allowed  the  demurrer ;  and 
upon  an  appeal  to  the  Houfe  of  Lords,  after  hearing  counfel 
upon  it,  it  was  ordered  and  adjudged,  that  the  fame  (hould  be 
difmifTed  ;  and  the  order  complained  of,  affirmed. 

There  may,  It  is  true,  be  cafes,  where  an  application  io 
a  court  of  Equity  on  the  part  of  the  infurcd,  is  ftriilly  proper, 
and  will  be  entertained.  For  xnfiance,  if  the  trufiee  in  a 
policy  of  infurance  do  actually  refufe  his  name  to  the  cejiui 
que  trvji  in  an  a£lion  at  law,  there  may  be  fome  pretence  for 
going  into  a  court  of  Equity,  as  Lord  Hardiviche  has  once  1  A?k.  .<747. 
obferved-  Or,  if  from  a  concurrence  of  circumnances,  the  '  ^  '  ^^^* 
perfons,  whofe  tcftimony  is  rcquifite  to  the  dccifion  of  fome 
dilpured  fa£l$,  rcfide  abroad,  the  Court  of  Chancery  will 
grant  a  coramiflion  to  examine  thofe  witnefTes.  But  it  is 
not  upon  a  mere  general  trufl,  or  the  loofe  fuggefllons  uf 
any  of  thefe  faflsy  that  this  extraordinary  interpoficion  will 
take  place. 

There  are  alfo  cafes,  in  which  tlie  infurers  may  go  into  Chitty  v.  Seiwin 
tquJtvjto  obtain  injunflionsto  flay  the  proceedings  againft  iliem  *x^i\^'l^^^^ 
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at  law  :'  ^s"ili  'rtit  laft  cafe  mentioned,  where  the  evidence  o{ 
perfon's  abrbad  is  requifire  for  their  defence;  iti  which  fituation« 
tj[iey  Ihall  have  a  commi(fion  to  examine  witneDes  abroad,  and 
an  injun^ion  to  flay  proceedings  at  law  in  the  me^liaie. 
Another  j^round  for  an  application  to  'h  court  of  Bqaity,  is  a 
fufpjpion  of  fraud  ^n  the  parr  of  the  infm^d,  and  of  which  I 
Yidee.  !•.         fear  the  chajpter  on  fraud  prcMiuces  too  many  inftahces :  in 

fuch  cafes  the  court  will  compt;!  the  party  charged  to  makt 
a  full  difclofure  upon  oath  of  all  the  circuraftances  thdt  ate 
within  his  knowledge;  and  to  deliver  up  all  papers  anddoco- 
ments,  that  are  at  all  material  to  the  que fl ion.'  But  except 
in  thefe  inflances,  all  iflucs  upon  policies  of  inftirance  muftbe 
tried  in  the  courts  of  common  law.  Even  if  the  parties,  by  a 
claufein  the  policy,  agree  that  in  cafe  of  a  difpute,  it  (hall  be 
referred  to  arbitration,  /hat  will  not  be  a  fufficient  bar  to  an 
a£lion  at  law  ;  provided  no  reference  has  been  in  fd<5l  inadr, 
nor  is  depending. 

kin  vKoiiifter,  Thus  in  an  a£lion  upon  a  policy  of  infurance  it  appealed, 
loTbompfon  v.  ^i»<**  *  claufe  was  infcrted,  that  in  cafe  of  any  lofs  or  difpute 
Charnock,  about  the  Dolicv,  it  (hould  be  referred  to  arbitration  :  and  ibc 

9  Term  R.  139.  .      .^    *^  r  •     i_«     1 

it  tras  held  rhat  plaintiff  averred  .m  his  declaration,  that  there  bad  been  no  re- 
dred'to  refer  all  fcrcncc.  Upon  the  trial  at  GulMall^  the  point  was  refervcd 
matters  is  not      j^j.  ^y^c  confidcration  of  the  court,  whether  this  a£lion  wwiJd 

funicient  to  oun 


the  courts  of  lie  before  a  reference  had  been  mads  ;  and  it  was  helil  by  the 
oV^hHr  jiu"f-  whole  court,  that  if  there  had  been  a  reference  depending,  or 
diaiom  made  and  determined,  it  might  have  l>een  a  bar  ;  but  the  agree- 

ment ot  the  parties  cannot  ouft  this  court ;  and  as  no  reference 
has  been,  nor  any  is  depending,  the  action  is  well  brought*  aod 
the  plaintiff  mufl  have  judgment. 

Having  thus  feen  in  what  com  ts  the  party  injured  in  the  con- 

trafl  of  infurance  is  to  feek  for  rediefs,  let  us  now  cunfider,  br 

wha^  form  of  aftion  that  redrefs  is  to  he  obtained.     The  aft  of 

6Gco.  I.  c.  18.    parliament,  by   which   the   two   Infurance  Companies  were 

erefled,  ordered,  that' they  fliould  have  a  common  (eaf,  by  af- 
fixing which,  all  corporate  bodies  raiif)'  and  confirm  their  con- 
traflf«.  Hence  a  policy  of  infurance  made  by  the  R^yal Ex^ 
change  Alfurance  Company, or  the  London  A^urdtice  Cornpany* 

^  IS 
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i<iacontra£lunderreal;  and  if  the  contrad  IS  broken,  the  pro- C   H   A   p. 

eeedings  againfl  thefe  Companies  muA  be  by  a£lion  of  debt  or 

covenant.     From   this  circumftance  a  great  inconvenience 

trok ;  for  under  the  plea  of  the  general  iflue  to  an  afiion  of  debt 

or  covenant,  the  true  merits  of  the  .cafe  could  feldom  come  in 

queftion  :  but  in  order  to  bring  them  forward,  it  became  ne- 

ceifary  to  plead  fpecially.  This  was  attended  with  fuch  a  heavy 

^xpence,  fuch  great  delays,  and  frequent  applications  to  courtg 

af  equity  for  relief,  that  the  legiflature  at  lafl  interpofed)  and 

enaded»  **  tlut  m  all  actons  of  debt  to  be  fued  or  commenced  it  Geo,  i.  est, 

"  agaiqft  either  of  the  faid  corporations,  upon  any  policies  of   '*^' 

**  infurance  under  the  common  feal  of  fuch  corporations,  for  the 

"  aiTiring  ofany  fliip  or  (hips,  goods  or  merchandizes  at  fea» 

*'  or  going  to  fea,  it  ihould  and  might  be  lawful  to  and  for  the 

*'  faid  corporations,  in  fuch  a£)ion  or  fuit,  to  plead  generaUp 

^^.that  they  owed  nothing  to  the  plaintiff  or  plaintiffs  in  fucb  fuit 

"  or  a3ion  ;  and  that  in  all  aSiions  of  covenant ^  which  (bould 

**  be  fued  or  commenced  againd  either  of  the  faid  corporations 

^^  upon  any  fuch  policy  of  aflurance  under  the  common  feal  of 

"  fucb  corporation  for  the  affuring  of  any  fhip  or  fbipSt  good* 

^  or  merchandizes,  at  fea  or  going  to  fea,  it  (hould  and  might        x'^- 

^^  be  lawful  for  the  faid  refpedive  corporations,  in  fuch  aflion 

**  or  fuit,  to  plead  generally,  that  they  had  not  broke  the  cove^ 

.**  nantSy  in  fuch  policy  contained,  or  any  of  them  ;  and  if  there-    •  •  »  oj : 

^^  upon  ifTue  (hould  be  joined,  it  (hould  and  might  be  lawful  for 

*'  the  jury,  if  they  (hould  fee  caufe,  upon  the  trial  of  fuch  iffue, 

**  to  £n4  a  verdi3  for  the  plaintiff  or  plaintiffs  in  fuch  fuit  or 

'*  adtion,  and  to  give  fo  much,  or  fuch  part  only  of  the  fum  de- 

^  manded,  if  it  be  an  a£lion  of  debt,  or  fo  much  in  damages* 

^  if  it  be  an  ad  ion  of  covenant,  as  it  (hould  appear  to  them, 

^^  upon  the  evidence  given  upon  fuch  trial,  fuch  plaihtiflf  or 

*^  plaintiffs  ought  in  juftice  to  have." 

«  In  a  fubfequent  a£l  of  parliament  the  following  claufe  is  in-  3(600.3.  Cf  a(. 
ferted,  **  that  if  any  adion  or  fuit  (hall  be  commenced,  brought, 
'•*  orprofecuted  againft  the  corporation  of  the  Royfd  Exchange 
)**  a(rurance  of  houfjcs  and  goods  from  (ire,  by  any  perfon  or 
."  perfons,  bodies  politick  or  corporate,  for  or  concerning  any 
^^  affuraace  or  a(furancps  by  the  faid  recited  charter,  or  hereby 

'   M  M  3  "  authorizcci 
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c    K    A   p.   <*  anthoriBed  to  be  made,  or  rebting  to  tlie  powen  hereby 

*^  gfMtedy  or  concerning  any  other  matier  or  thing  heiein  oi 
**  vn  (he  fa  id  -charter  aiM>ve  recited  contained^  the  faid  corpora- 
*■  Ucfn  and  their  fuccefTors  may  in  fuch  afiionor  fiiit  plead  the 
^  general  iflite,  and  ^\ve  the  fpecial  natter  in  evidence." 

The  charter  recited  in  the  ad  is  that,  which  enabled  the 
e6tnf)any  to  make  infuraiKes  for  lives  and  againft  fixe ;  ^ 
therefore  it  (hould  feem  (a  fimilar  zSt  having  pailed  refpefliiig 
thcLorkian  Aflurance  Company)  that  in  infurances  on  hvcs, 
and  in Fu ranees  again fl  Arc,  both  thefe  companies  may  plead  the 
general  ifTue,  as  they  might  by  virtue  of  the  ftatufte  1 1  Geo.  !• 
in  cafes  of  marine  in^rances. 

Since  the  (hfee  former  editions  of  this  work  were  pub- 
39  Geo.  3.  c.  83.  iKhcd,  an  aft  of  parliament  pafled,  enabling  bis  majefiy  to 

incorporate,  by  charter,  a  company  to  be  called.  The  GJtbe  Im* 
St€t.  2.  Juranct  C^mpany^  which  charter  Qiall  empower  them  to  make 

ffifarances  upon  lives ;  or  on  faoufes,  warehoufes,  goods,  flupsi 
vefleis,  barges  and  otiier  oraft,  with  their  cargoes,  10  {kort,  or 
iifed  OR  navigable  canais,^rmiiig  fioclc,  and  ail  other  property, 
againft  lofs  or  damage  by  fire,  within  Great  Britain  or  Irdnd^ 
and  any  other  parts  abroad,  within  his  majefiy*s  donniuoDS  or 
not ;  and  for  other  purpofes  hereafter  to  be  mentioiied  in 
their  proper  place.  I  only  allii^de  to  this  new  corporation  at 
prefent,  for  the  purpofe  of  fiating,  that  by  the  9th  fe^lkm  of 
the  a£l  of  incorporation  above  quoted,  the  fame  pleas,  and 
the  fame  power  to  the  jury  to  aflefs  the  damages  which,  M\ 
adually  appear  to  be  due,  are  given,  in  the  cafe -of  The  Globe 
Infurance  Company,  as  were  given  to  the  Royal  Exchange 
and  London  AITunince  Companies  by  the  ads  lately  leetied. 
Thus  it  fUnds  with  refpeft  to  the  corporations. 

Wheifever  the  contraA  of  infaiaooe  is  entered  mto^with  a 

private  Underwriter,  it  is  done  by  the  iniiiver  metely  iiibferi* 

bing  bis  name  to  tlie  infirament,  which  is  no  more  tinai  what 

is  called  by  the  lawyers  a  fim(de  contraA ;  the  fencdy  fcr  a 

,  Biackft.  Com.  breach  of  which  is  by  an  a&ion  iAaffkmpjit^fn  an  adton  opoft 

^i7«  the  cafe  founded  opon  thcpromi/e  and  imdertakiiig  of -the  ia. 

2  fuicr. 
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fiircr.    There  arc,  hov^pxer^  it  is  to  iw  obfervcd,  two  kinds  of  C   H^a.   p. 

aAions ot ^umpfit :  the  one,  what  is  dcnooiinated  a  general  y^^^^^ri^ 

hndikitaius  Hfftunffity  in  which  the  plaimiff  (li^s  generally  tba^ 

the  defiendame,  being  indebted  to  him  in  ib  much  nvMiey  for 

goods  fold,  &€•  or  for  money  lent  to  the  defendara,  or  for 

money  had  and  received  to  the  ufe  of  the  plaintiff,  in  con G-     £  j^g  ] 

deration  thereof,  undertook  and  prmtjed  to  pay  the  amount  ^ 

the  other  is  called  a  fpecial  nffum^^  which  muil  always  bp 

founded  on  fomcpacticaUr  or  fpecial  agreement.    The  former 

can  never  be  ufed  as  the  means  to  recover  upon  a  policy  of. 

infurance.     The  only  cafes,  in  which  it  can  be  at  all  ufed  L^.^*^***' 

/-»  L       L  'J   Skinner 4i4» 

with  reflect  to  this  contract  are,^ where  money  has  been  paid 
by  miftake  to  the  infured  by  the  infurer,  upon  the  fuppofition 
of  a  lofs,  when  in  fa£l  there  was  none  ;  a  rule  which  holdsf 
whether  the  money  was  paid  through  the  fraud  or  millak^  of 
the  receiver:  or  where  tlie  infured  wifhes^o  recover  back  the 
premium  which  he  has  paid  to  the  infurer*  In  tbefe  cafe5> 
the  proper  mode  is  to  bring  an  afikion  of  indebitatus  ajfumffit 
for  money  had  and  received  to  the  plaintiff 's  ufe :  and  there- 
fore in  almofi  all  a£lions  upon  policies  of  infurance,  it  is  ufual 
jafter  the  count  for  the  Ipecial  fffumyit^  to  add  one  or  two  ge- 
neral counts ;  that  if  the  policy  fliould  be  fet  afide,  and  th^ 
contraQ  declared  void^  the  infured  jfiVj  ^  lead  he  enabled  to 
recover  the  premium. 

It  being  thus  evident,  that  the  proper  form  of  aSion,  in  or- 
der to  recover  upon  a  policy  of  infurance,  is  a  fpecial  ajpimfftt^ 
fooflded  upon  the  exprefs  contrafi  of  the  perfon  who  (igns  it ; 
it  will  follO'W  as  an  immediate  confequence,  that  4he  firft  thing 
which  is  Dcceflary  for  the  plaintiff  to  infert  in  bis  declaration, 
or  ftate  of  the  cafe,  will  be  the  fH>licy  itfelf,  hecauie  that  is  the 
foundation  of  the  whole.  He  (hould  alfo  Aate,  that  it  was  figned 
•by  the  defendant.  The  next  averment  will  be,  that  in  conGde<* 
ration  of  the  pfomiom  being  paid,  the  defiuidant  bad  undertaken 
to  ifMbmnify  ^ioft  the  lolTes  fpecified  in  the  policy.  We  faw  Vide  ante^  c.  s. 
in  the  fid  olmpter  of  this  book^  tbat.tfae.premiiun  wsiatbe  oon*  ^'  ^^' 
.ftlonitipniVpon  which  the  ^h^  castnA  neAed ;  ^.that  by 
^befufftom^^he  seceipt <^ the  premium  wsm  fickinowledgod  in 
the  body  of  the^pobcy*   Jt  is.  tliea  oece0ajy  for  tfer  plaintiff <a 

MM4  allege 
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allege  that  goods  and  merchandizes  were  laden  on  board  to  the 
amount  of  the  fum  infured,  and  that  the  platntifTwas  interefied 
therein  ;  or  if  the  infurance  be  upon  the  (hip)  the  inrured*s 
intereft  roufl,  in  the  fame  manner,  be  averred.    The  next  ma- 
terial averment  is,  that  the  property  infured  was  loft,  «nd  by 
what  means  that  lof^  happened  ;  in  dating  which,  the  ]riain- 
E  399  1     ^*^  ^^^  ^^Pg  it  Avithin  one  of  the  perils  infured  againft  by  ihe 
policy  :  but  he  mud  always  fiate  it  according  to  the  truth. 
Tbua  he  ought  to  (hew,  that  it  was  by  perib  of  the  fea»  by 
capture,  by  Bt^^  ^y  detention,  by  barratry,  or  aqy  of  die  other 
perils  mentioned  in  the  policy. 

Knight  y  Cim-  Where  the  lofs  had  been  by  barratry^  the  breach  was  thus 
t^i^m'  \  ^ '*^  afligned,  the  proceedings  being  at  that  time  in  Latin^  per  fram^ 
X  Stra.  5B1.        Jem  et  negUgentiam  magtftri  nceoh  depreffa  etfuhrmrfafuit^  H  /#- 

talher  perdita  et  amtffa  fuit\  and  it  was  infided,  that  this  was 
not  within  the  meaning  of  the  word  barratry^  but  the  bleach 
fhould  have  been  exprefs,  that  the  fliip  was  lod  by  tht-harrairy 
of  the  madcr. 

The  court  were  unanimoufly  of  opinion,  that  there  iw^as  no 
occafion  to  aver  the  fa£l  in  the  very  words  of  the  policy  \  bat 
if  the  fa6l  alleged  came  wi(;hin  the  meaning  of  the  words  in 
the  policy,  it  was  fufficient.  Barratry  imports  fraud,  and  he 
that  commits  fraud,  may  properly  be  faid  to  be  guilty  of  a 
|iegl^£l,  namely,  a  breach  of  duty. 

It  is  true  that  the  praflice  at  prefent,  as  I  have  reafon  to  be- 
\  lieve  from  precedents  which  I  have  feen  fettled  by  the  abieft 
Ipecial  pleaders,  is  to  aver  fuch  a  lofs  to  have  happened  '^  by 
f*  the  barratry  of  the  roader  or  mariners.'* 

^    >     If  the  plaintifiF  in  his  declaration  allege,  that  a  total  lofs  has 

b^ppened,  and  lay  the  damages  as  for  a  total  lofs,  it  (hall  be  00 

bar  to  his  recovery,  though  he  can  only  prove  a  partial  lofs ; 

leptbe*At«t^    for  in  ao  adion  for  damages  merely,  a  man  may  always  re- 

thecorpoiatt^l^  cover  l^s^  but  x^wtxmore  than  the  fum  he  has  laid  in  his  de- 

■?°"**"*P***^:claration.    A  contrary  dodrine  was  once  attempteit  to  be 

^  maintained  ;  but  yvas  unanimoufly  overtxuled* 

The 
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*    Thccafe,inwhichitwasfodctcTmined,canie'beferethecotfrt  C   t^S   f. 
upon  a  queflion  refcrvcd  by  Lord  Mansfield  at  hltfi  Prius  at  i;^fi*i;p^j 
'GulldhalU  upon  an  aftton  on  the  cafe,  on  a  polrcy  of  inrurance.  ^*''^*"«f  ^' 
Tb&  iniijrance  was  made  upon  one  fourth  part  of  the  fhip  'Eft'  2  Ban.  904. 
courngfrmni^  and  of  its  cargo,  from  Greenland  to  Londhiy^  ftik  J  g*^  *     ^ 
front  avera^  under  a  certain  value,  from  the  ice.  The  plain-      [  4.00  ] 
't\S declared 4ip^n  a  total  lofs  oflheJhip\  the  declaration  exprefsfy 
flated  a  total  lofs  of  it ;  and  the  damages  were  laid  for  a  total  lofs, 
'But  the  evidence  only  proved  an  average  or  partial  lofs :  il  ^^s 
not  attempted  to  prove  a  total  one ;  and  it  was  only  (hewn  that 
the  (hip  had  received yiwf  damage,  which  little  more  than  50 1*. 
would  have  repaired.    The  defendant's  counfel  objefted  at  the 
trial, "  that  this  evidence  did  not  fupport  the  plaintiff's  declara- 
tion." They  alfo  reprefentcd  the  praflice  to  have  been  on  their 
fide;  namely,  that  proof  of  a  partial  lofs  was  not  fufficient  to 
maintain  a  declaration  for  a  total  lofs.  A  verdi£l  was  taken  for 
7.0I,  as  for  an  average  lofs:  but  it  was  agreed  on  both  fides  that 
the  verdifi  (hould   be  fubjefl  to  the  opinion  of  the  CQurt, 
**  Whether  it  was  maintainable  in  point  of  law."  If  the  court 
(hould  be  of  opinion  that  it  was,  the  verdid  was  to  fland ; 
but  if  the  court  (hould  be  of  a  contrary  opinion,  the  plaintiif 

was  to  have  a  judgment  of  nonfuit  againft  him. 

» 

Lord  Mansfield. — <<  At  the  trial  it  appeared  to  m^,  and  fo  the 
jury  thought,  that  the  prefent  ca{e  could  not  be  confidered  as  a 
total  lofs.     The  defendant's  counfel  obje6led,  as  they  do  now» 
that  the  jury  could  not  take  a  partial  lofs  into  their  confiderat  ion, 
ppon  an  exprefs  declaration  for  a  total  lofs  :  and  I  underftood 
from  them,  that  the  praAice  fupported  their  objection.     Mr. 
Norton^  vdtio  was  counfel  for  the  plain tifiPat the  trial,  then  argued 
to  the  contrary  upon  principles :  and  he  alfo  cited  the  cafe  of 
Walker  v.  the  Royal  Exchange  Affurance  Company.     But  that 
)cafe  does  not  prove  much  ;  for  that  was  a  total  lofs*     I  was 
fatisiied  upon  the  principles,  provided  the  pra6lice  did  riot  Ihter- 
fere  with  them,  which  I  was  then  told  it  did.  I  chofe^to  pm  it 
in  fuch  a  (hape,  that  the  opinion  of  the  court  might  bi  had  wfthr'^"'^,  *  ''*i 
'  cut  delay  or  expence.   No  Hardlhip  ^afs  dRJhe'to  the  defendant  '         "    * 
H'uporttheyimfffw/flirfthfedamages'found r'fbr  thtrplaiflt^ff  took  a 
'  {;rcat  deal  /^than  ir<;tearJy'i{»{)eared  on' the:  evidence  iUat  the 

lofs 
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^^   ]ofs  aioouQled  to*     I  tcannot  hear  of  any  fach  deteiniioiitian  as 

can  fiiippoft  the  obje£lioR  ttmt  has  been  made  by  the  defen^ani'.g 

couaiiH.  Thcieibre  it  (lands  fioj;Jy  upon  principles.  And  upon 

prin(;^s  it  is  eztremely  clear^  that  the  plaintiff  may,  upon 

xhW  dedar^ition)  recover <iao»ce$  for  di  partial  Iqfs.    This  is  an 

aSion  u^n  the  cafe,  which  is  a  iiheal  adioo ;  and  a. plaintiff 

|[  401  3     ^"^  recover  lefs  than  the  grounds  of  his  declaration  fu|^rt« 

ihoii^h  not  more.     This  is  agreeable  to  juflice,  and  confiAeot 

^  with  his  deo^and .    Here  are  two  grounds  of  the  plaintiPs 

declaration ;  namely*  the  policy,  and  the  damage  to  the  Ih'^ 

As  to  its  being  atotal  or  a  partial  loTs,  that  is  a  quefiion  oKxe 

applicable  to  the  quantum  of  the  damages,  than  to  the  ground 

pf  the  a£Uon.     The  ground  of  the  a£lion  is  the  lame,  whether 

the  lofs  be  partis\1  or  total ;  both  are  perils  within  tbe^pQlicr. 

As  to  the  defendant's  not  coming  prepared  to  defend  a  p.aitial 

lofs :  this  indeed  would  be  an  objeAton  if  it  were  true.    But  the 

defendant  does  in  truth  come  prepared  to  Chew>  that  ^tbcr  no 

,damages  had  happened  at  all.;  or»  at  leaft,  that  damages  haice 

not  h2y)pened  to  fuch  a  degree  as  the  plaintiff  has  allied  in  bis 

declaration  ;  or,  that  he  did  not  Ggn  the  policy.     As  to  the 

^flfe^Uofa  judgn^ent  by  default,  the  defendant  could  not  haw 

been  hurt  by  a  judgn^nt  by  default.  For  theplaintiflf  could  not 

have  recovered,  even  upon  a  writ  of  enquiry,  any  greater 

damages  than  he  could  prove  to  the  jury  fworn  to  aflefs  tbem, 

that  he  had  adually  fuHered.     If  the  prefent  objeQion  were  to 

prevail,  it  would  introduce  the  addition  of  unneceflary  counts 

in  declarjations,  and  an  enormous  fwellingof  (he  records  of  the 

court.  It  is  more  convenient  to  lay  the  cafe  (hort^  than  prolix. 

There  is  no  proof  of  «any  pra£lice  contrary  tP  \he  piincipil^ 

It  was  the  af]|preh^fiun  of  fuch  <;Qnti;ary  ^raOk^  tl«|t  was  Ac 

only  occafion  .of  my  having  any  doubt  at  the  ^qal.    I  am-xiow 

fully  latisfied,  that  the  plaintiff  may  recpver  eithpr  the  4emM^ 

or  kfs  than  be  has  laid ;  and  therefore  this  verdiQ  ought,  in 

jn^  opinion^  to  Hand.     In  an  ejedment  for  nipre^  tbep]^iDt4ff 

stiay  recover  lefs :  it  is  every  day's  praSice." 

V 

Mr. Juftice  Demfon  .concwR^d,  «axid  tbpt^ight  it  a  very  plain 
cafe.  Jt  is  an  adion  for  damag/fs  (or  the  lofs  Sti  the  .(hip*  >fpY» 
in  <9in  aflioa  foe  ^m^^ff^i  the  plaintiff  is  10  i^oover  his  da^^i^ 

according 
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iQConiiaf  to  his  .proof)  pr9  UM0 ;  .hvt  he  is  not,  ift  an  afiioti  c 
ferdbmages,  obliged  to  prove  all  th^t  be  has  aUngod.;  K4t  had 
been  an  adion  of  covenant  for  pulling  down  a  houfe,  would 
not'  the  plaiiitiff  be  entitled  to  veoover  danuiges  for  pttUing 
down  i6a^the  faoufe^  provided  he  had  proved  that  the  deFendant 
did  it  ?  This  is  no  variance  of  the  evidence  from  the  decla- 
ration ;  the  evidence  tends,  in  a  certain  degree,  to  the  proof 
of  what  IS  alleged  in  the  declaration  ;  it  is  not  neceiEiry  to 
lay  two  counts  in  fadi  a  declaration  as  this. 

•  Mr.JuAice  Fiifler  was  of  the  fame  opinion.  r  ^^^  -i 

Mr.  JuAice  Wihnot. — "  In  aSions  for  dam^es,  the  pfatntifF 
may  recover  all,  or  for  any  part^:  the  .damages  are  feverable, 
and  may  be  given  pro  tan  to.  Here  damages  are  laid  for  a 
/\9/«f  lofa,  which  is  only  the  meafure  of  .tfae  damages:  and  the 
plaintiff  proves  a  partial  lois ;  which  only  afie£ls  the  mesforo 
of  the  damages,  but  is  no  variance  fvom  the  allegations  eon- 
tamed  in  the  declaration.  If  this  had  been  a  judgment  by 
debult,  yet  the  plaintiffcould  not,  even  in  rbat  cafe,  have  re* 
OQveved  damages  for  any  more  lofs  than  he  was  able  to  prove 
under  the  writ  of  enquiry  of  damages.  And  as  io  .the  do* 
fendant's  not  having  fiiffioiem  aotice  that  be  ifaould  come 
prepared  to  defend  againft  a  partial  lofs,  1  think  he  had  fuffi- 
cient' notice  to  txmie  thus  prepared :  for  he  ought  to  come 
prepared  to  prone,  ^  that  no  damage  at  all  happened/'  IF 
«v|r  at  all  happened,  he  will  be  liabie  pro  tanto^  if  dt  be  proved.'* 

Tbe/^/w  was  delivered  to  the  plaintiff. 

All  attempt  was  alfo  once  made  to  nonfuit  apbintHT^becanfe 
ihe  deohu-ation  alleged  that  he  had  a  fmaller  intereft  .than  he 
H^wai^  in  proof  to  have.     But  this  attempt  aifo  failed. 

It  was  an  adion  on  a  policy  of  infurance,  in  which  the  Page  v.  Rog«r, 
•declaration  ftated,  that  the  plaintiff  was  poffeffed  of  one  third  S  H?.  vlc. 
of  the  (hip  on  which  the  infurance  was  made.     It  was  proved  *78s- 
that  the  plaintiff  had  purchafed  the  whole  (hip  at  one  period ; 
aod  as  there  was  no  evidence  to  ihew  that  he  had  Itnce  parted 
with  any  (hare  of  it,  the  «oua(bl  for  the^defendaot  jsififtod, 

that 
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CHAP,  fhat  the  plaintiflThad  not  proved  his  declaration,  which  alleged 
him  to  have  but  one  third. 

Lord  Mansfield  over-ruled  the  objediors  faying,  that  thii 
^2^^  prima  facie  fuflicient  evidence ;  for  omne  majus  continttin 
Je  minus  (/i). 

We  have  feen  that  policies  oF  infuraAce  are  feldom  effefled 
by  the  party  himfelf  really  interefted,  but  generally  by  the  in- 
tervention of  a  broker  employed  by  the  infured,  who  tranfads 
I  403  ]      the  bufinefs  with  .the  underwriters  as  attorney  for  hi$  pi>ocipI, 
from  whom  he  receives  his  inflru£lions,  and  from  which,  if  he 
3  Fsinck.  Com.     deviate,  he  is  anfwerable  to  his  employer  in  an  aflion  on  the 

9a fe  ;  I i ke  any  other  perfon  who  undertakes  any  office^  employ- 
ment, truft,  or  duty,  and  who  thereby  impliedly  undertakes  to 
perform  it  with  integrity,  diligence,  and  ikill(^ J.     It  is  alb 
common  for  the  broker  to  open  the  policy  in  his  own  name, 
at  the  fame  time  declaring  for  whofe  ufe,  benefit,  or  intefcS, 
t?Geo. 3.C.44.  the  fame  is  made;  how  far  fuch  declaration  is  neceflary  we 
p.ir),andfceaifo  bave  formerly  explained.     As  the  policy  may  be  made  in  the 
art^'^r?  iBur!  "^'^  ^?  ^^^  broker,  fo  alfo  may  the  aftion  be  brought  in  W 
^vo.  Vide  anic^  name,  as  was  done  in  the  cafe  of  Gadin  and  the  I^ffyal  Excluap 

Jijjurance  Comfanj^  and  a  variety  of  other  cafes. 

As  this  contra6l  depends  fo  much  upon  the  purefi  good  faith, 
and  the  mod  liberal  communication  of  circumfiaoces,  relative 
to  each  particular  cafe ;  when  gaming  infurances,  withoutinte* 

{tx)  But  if  the  plpintiiT  in  this  cafe  had  the  whole  Ihip^  it  feemi  that  he  cod4 
never  bring  another  a£tion  for  the  other  two  thirds;  becaafe  that  would  be  a 
jfplitting  of  adionf. 

(/*)  As  the  brokers  tranfaA  the  chief  part  of  the  buHnefsy  and  genen^ffpT 

tl.e  premiums,  the  law  ha^  given  them  9  Hen  upon  the  policiec  in  their  \mifh  £* 

as  to  enable  them  to  dcduA  out  of  any  monies  they  naay  receiTC  for  thcaCuin^ 

not  ouiy  the  prcniium  and  commtfllon  due  on  the  particular  potickiy  but  "^ 

'  j^cni  ill  balance  due  to  them  on  the  account  between  them  and  ihcJr  principaik 

And  it  hafc  :ilfo  been  decided,  that  if  a  broker  (hould  p^rt  with  the  poflMbnof 
the  policy,  fo  as  to  lofe  his  lien  upon  it ;  yet  if  it  gpt  baCic  Soto  hu  bamb  ivr  xsr 
purpofe  whatever,  the  lien  revives.  Thefe  points  were  fettled  in  the  cafe  of 
IVhitehead  v.  Vaugfuin,  Trin.  25  Gco^  3.  in  B.  R.  and  of  Parker  and  others  *. 
'Carter^  in  C.  P.  Trinity  1788:  both  which  cafes  are  ftated  at  length  in  Mr. 
^C'^oke*^  book  on  the  Bankrupt  Lawt^  4th  tditioo;  p.579* 

itA, 
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m&y  were  aboliflbcd  by  the  legiflaturc,  in  order  cffcflually  to  c   H   A   p.. 
anfwer  the  purpofe  intended,  it  became  neceflary  to  order  that 
a  difelofure  of  ali  infurances,  effefied  on  the  fame  property, 
Ihoald  be  made  even  after  an  a6lioa  brought, 

* 

Thus  it  was  declared^  "  That  in  all  a£lions  or  fuits  brought  islG^o,  2.  c.  37. 
"  or  commenced  by  the  aflured,  upon  any  policy  of  aflurance, 
*^  the  plaintiiF  in  fuch  adion,  or  fuit,  or  his  attorney  or  agent, 
^  (hoold,*  ^B^hinfHteen  days  after  he  or  they  fliould  be  required 
^  fo  to  do  in  writing  by  the  defendant,  or  his  attorney  or 
*'  agent,  declare  what  fum  or  fums  he  had  aflured,  or  caufed 
*<  to  be  aflured  in  the  whole,  and  what  fums  he  had  borrowed 
**  at  refpondentia  or  bottomry,  for  the  voyage  in  queftion  in 
"  fuch  fuit  or  a£lion/' 

In  addition  to  this  very  wife  provifion,  it  having  appeared  to 
the  legiflature,  that  fome  vexatious  perfons,  notwithftanding 
the  perfeft  willingnefs  of  the  infurers  to  pay  loflTes,  to  which 
they  were  liable,  ftill  perfevefed  in  bringing  adions,  by  which 
the  defendants  were  put  to  great  and  heavy  charges,  and  had 
no  means  of  paying  the  money  into  court ;  it  was  therefore 
cnaded,  **  That  it  (hould  and  might  be  lawful  for  any  perfon  ^9^^^-  <•  ••  37* 
*^  or  perfons,  body  or  bodies  corporate,  fued  in  any  a6Mon  or 
'*  aSions  of  debt,  covenant,  or  any  other  aflion  or  a£)ions,  on 
**  any  policy  or  policies  of  infurance,  to  brhig  into  court  any  fum 
"  or  fums  of  money  ;  and  that  if  any  fuch  plaintiff  or  plaintiffs  t  ^^  J 
"  fhould  refufe  to  accept  fuch  fum  or  fums  of  money  fo  brought 
'*  into  court  as  aforefaid,  with  cofts  to  be  taxed,  in  full  dif- 
^  charge  of  fuch  a£lion  or  a6tions,  and  fhould  afterwards  pro* 
*^  ceed  to  trial  in  fuch  adion  or  a3ions  ;  and  the  jury  fhould  y 

^ .  not  ^ffefs  damages  to  fuch  plaintiff  or  plaintiffs,  exceeding  the 
^^  fum  Q%  fums  of  money  fo  brought  into  court,  fuch  plaintiff 
^^  or -plaintiffs,  in  every  fuch  cafe  and  cafes,  fhall  pay  to  fuch 
*'  defendant  or  defendants,  in  every  fuch  a6lion  or  a£liona, 
^  cofb  tQ.be  taxed ;  any  law,  cullom,  or  ufage,  to  the  contrary 
^  notwilUkinduig." 

_  p 

Thefe  preliminary  fleps  being  taken,  the  defendant  is'  to 
put  in  his  plea  to  the  charge  or. declaration  of  the  plaintiff;  Vidcfuprt. 

which 
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wMch  by  rftcr  aft  of  parlfemcnf,  «  jfrdeMe^  » the  AShranee 
Campmttsty  vA\cn  they  ate  defftidkmts;  fiareefy,  rha*  th<y«»w# 
ftoifiing^  if  the  a£l:bn  be  dieiln:  ov  if  ir  ht  covenant,  that  thef 
have  not  broken  the  eo^enanu,  wbtcfr  #^  had^  wrfbrtakeft  i^ 
keep.  But  in  the  cafe  of  a  private  infurer,  as  the  a&ioii  is 
iBevdy  an  affwmpjfit'i  fo  At  amfirt*  to  k  kMirig^fangfirv  dnt 
ifly  file  (Memint  has  iMtf  prooiifed  as  tht  pbimiff  hts  aHeged. 
Under  tbis  piea^  Uir cAefesdjnt will^ hsvt  a nglM od  iakea4wai»< 
tage  of  aU  thofe  eircfunftancesy  which,  aa  ws  faa»»  {mtOf  will 
either  render  the  polfty  votdror  make  it  eif  no  effefi  :  fadi  ai 
ffaud^  want  e<  uiteneft,  not  Mirg  fea*wo«il^yr  ifeotatiM,  aon* 
peyfornance  of  warranties,  wni  ail  etfaeF  grotmib  fbted  im 
former  dieplen* 

Ifllie  being  thus  joined  between  the  parties,  the  next  cbjeft 
for  aivr  con&lerauon  is  tl)e  proofs  which  it  will  be  nftce&iy 
{o$  the  plaintiff  to  produce,  in  order  to  fupport  hi^cafe.  Thii 
enqoiry  wilt  be  rendered  vary  eafy,  by  refleding  upon  thob 
aHegjUi4>ns,  which,  a9  we  have  before  ikewa,  h  is-  iDctMnbeat 
upon^  the  plainttfF  to  infer!  in  bis  declaratien.  We  bave  feei^ 
ciaAt  this  lyolky  muft  b«  fiet  out  in  the  deciarattoii ;  anj^eoo^ 
fe^Rtly  the  firft  evidence  to  be  given  is,  that  ^  defendaot^ 
band-writifig  U  fubfcribed  to  the  policy.  This,  in  the  libeni^ 
lity  of  modern  praflice,  is  feldom  required  to  be  done ;  as  A 
{ubfcrtpiion  is  ufuaDy  admitted ;  bot  in  ftri£lne6,  it  may  be 
{  4^5  1  infifted  on  :  and  in  a  work  of  this  nature,  it  is  my  buGnefs  to 
point  out  every  thing,  which  either  party  is  expeded,  or  com* 
pellableto  perform.  When  the  fignature  is  once  proved,  the 
cowrt  tfnd  jary  are  in  pofleffion  of  the  extent  of  the  contrad, 
Vi<l«aBif,c.  J.    («*c«pt  as  it  nuiy  be  fosther  extended  by  tffagijj  the  conditions 

to  be  performed  on  either  fide ;  and  ail  the  other  circumfiances 
stktive  to  the  riik  isfured.  And  akhoogh  in  the  courfe  of 
«iir  enquiries,  we  have  feen  fre^uept  in  fiances  wfacre  the 
4ifage  and  prafliee  of  a  {>afticu)af  trade  controul  and  extend 
the  written  words  of  a  policy ;  yet  in  no  cafe  fliall  evidence  of 
any  agreernent  be  allowed,  which  dire^Uy  tends  to  coatcadiA 
th&  policy  ;  for  to  fufier  them  to  be  defeated  by  agreements  by 
parol,^  Mt  appearing,  would  be  greatly  tO  diminifll  timr  ere- 
dif,  and  to  render  them  of  no  value* 

Thai 
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ThtB  In  anradidn  upon  a  poHcj  of  mfirraftoe  ^  frvnt  Arch*  chap. 
«♦  angtl  h  heghomr  the  defendant  faid,  tbsit  th«  agreement  *  ^^  1^^^ 
before  the  fobffiription  was,  that,  Uie  adventure  fliotifd  begtw,  ^ ""?*,''  ,,. . 

'^  f        Knightly,  Skin- 

^ft/  /rpm  tht  D9fJUfis,\  but  this  agreement  was  not  put  into  ncr»  54. 
writing.  Lord  Chief  Juftice  Pembntoti  faid,  that  poRcies  were 
facred  things;  and  that  a  mcrc^hant  (hould  no  more  be  allowect 
to  go  from  what  he  had  fubfcribed  in  them,  than  he  that  Tub- 
fcribes  a  bill  of  exchange,  payable  di  fuch  a  day,  (hall  be 
allgwed  (o  go  from  it,  and  fay,  it  was  agreed  to  Ve  on  a  condi- 
tion, when  it  may  be  that  the  bill  had  been  negotiated:  for 
though  neither  of  them  are  fpeciahies,  yet  they  are  of  great 
credit,  and  much  for  the  fupport,  conveniehcy,  and  advantage 
of  trade.  The  jury,  notwithftanding  this  dire6^ion,  found  for 
the  defendant :  but  afterwards  there  was  a  trial  at  bar,  and*a 
verdi£l  was  given  for  the  plaintiff,  according  to  the  opinion 
of  the  court. 

The  policy  not  only  proves  the  extent  and  nature  of  the 
concrad;  but  it  alfo  edablifhcs  another  allegation  in  the  plain- 
tiff** declaration,  namely,  that  the  premium  was  paid:  for  it  vide  c.  i. 
was  formerly  fhewn,  that  every  policy  contains  the  following 
claufe  :  "  confejpng  ourf elves  paid  the  conjideration  due  unto  us 
**  for  this  ajjurance  by  the  ajpired^  at  and  after  the  rate  of 
''percent:' 

The  prairttifThaving  averred  in  his  declaration,  that  he  is  m-  [  406  ] 
tereftedio  the  amount  of  the  property  infured,  it  is  abfolutely 
Beceffary  that  this  allegation  fiiould  be  proved.  This  he  muft 
do  by  a  production  of  all  the  ufual  documents,  fuch  as,  the  bills 
offaky  bills  of  parcels,  and  the  cofts  of  the  outfit;  the  hills  of 
lading  {a}j  figued  by  the  mailer,  fpecifying  the  goods  received 

on 

(«)  The  Arft  great  caufir,  in  which  the  law  relative  ro  bills  of  lading  came  mticli 
vnder  diicuflion,  was  in  a  ou)deru  cafe  of  CM^ell  and  otheit  v.  BnU^  icporteit 
vecy  much  at  length,  andVith  great  accuracy  in  the  lit  Terra  Reports,  page  zo5« 
That  cafe  was  fully  argued  at  the  bar,  and  very  much  debated  on  the  bench, 
Amongft  other  things  the"  court  held,  that  a  bill  of  lading  is  an  acknowledgment 
under  the  hand  of  the  capuin,  that  he  hat  teoeired  fuch  goods,  which  he  UHder-> 
^  takes  to  delivci-  to  the  perfoo  named  in  the  bill  of  Uding :  th;>t  it  is  aiignable  in 
Its  nature ;  and  by  iudorfemcnt  the  property  is  vtftcd  in  the  afiign«e.  That  wher^ 
icveml  bills  of  lading  of  the  fame  daiC;  buf  of  different  imports^  have  been  iigned, 

...  QQ 
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C  J?  A  p.  "  all  average,  and  without  the  benefit  offelvage."  It  appeared 
that  the  plaintiffs  were  proprietors  of  the  cargo  but  notoCtte 
Jhip.  That  the  (hip  originally  failed  with  the  cargo  oa  boad 
from  Riga  to  Marjeilki^  and  that  an  infurance  had  been  e&&«d 
at  Bremen  upon  the  cargo  for  that  voyage ;  in  tbe  courle  of 
which  (he  was  taken,  and  brought  into  Falmouth^  by  an  £ngSfi 
privateer.  That  a  fentence  of  condemnation  bad  beea  thcie 
obtairied,  which  was  afterwards  revcrfed  upon  the  prize  having 
been  proved  to  be  a  neutral  (hip,  but  the  expences  of  procurii^ 
that  reverfal  were  ordered  by  the  Admiralty  Court  to  be  tf 
charge  upon  the  cargo.  The  plaintifPs  agents  accordingly  paid 
the  fum  of  1,031/.  14/.  fortheexpencesof  reclaiming  tbe  ih^ 
and  cargo  ;  and  immediately  procured  the  policy  in  quefiionio 
be  eflFcQed  in  January  1781,  according  to  the  purport  of  ibc 
liiemorandum.  In  the  February  following,  the  ftiip  fet  tii 
from  Falmouth  with  the  original  cargo  on  board,  in  tbe  prde« 

r  408  1  cution  of  her  voyage  to  MarJeUles\  but  on  the  26th  of  ibe 
fame  month,  before  her  arrival  there^  was  captured  by  a  Spa^ 
(hip,  and  carried  into  Ceuta  \n  Spain^  where  (he  was  a^n 
condemned.  An  appeal  was  brought  in  the  fuperior  court  of 
Madridy  which  promifing  to  be  of  long- continuance,  tbe  cargo; 
which  wa^  of  a  peri(habie  nature,  was  ordered  to  be  fold,  and 
the  proceeds  to  be  brought  into  court,  to  wait  the  event  of  the 
fuit.  In  May  1783,  the  vcffel  was  rcftored  by  fentence  of 
Ae  court,  and  the  furplus  of  the  proceeds,  which  arofe  from 
the  fale  of  the  cargo,  was  paid  to  the  owners,  deducing  the 
expences  incurred  in  Spain  in  pro(ecuting  the  appeal.  After 
all  the  charges  paid,  there  only  remained  twenty-fix  rix  doUan. 
As  fodn  as  the  ihip  was  liberated,  (he  failed  from  Cmim  to 
Malaga^  in  order  to  refit,  and*  having  there  made  the  neccilaiy 
repairs,  fet  fail  for  Bremen^  and  in  that  voyage  was  loll.  The 
infurance  made  upon  the  cargo  at  Bremen  has  been  paid.  Tbe 
declaration  averred,  that  ^^whilft  thejhip  was  proceeding  ia  her 
**  faid  voyage  from  Falmouth  to  Marfeilles^  and  before  Jbe  cndd 
•«•  arrive  at  MarfeilleSy  fhe  was  captured  by  the  Spaniards^  mi 
•«  thereby  the  faid  fhipy  and  alfo  the  g^ods  and  merchandizaes  m 
«*  hoard  her^  were  totally  loft  t$  the  plaintiffs  J**  At  the  trial  it 
was  objected  on  the  part  of  the  defendant,  ifi.  That  this  waf 
sot  an  infurable  intcreft ;  and  adiy.  That  the  plaintiff  coold 

not 


\ 


frpLICIES    OF   INSURANCE.  i^oa 


mt  mover  upon  the  policy  in  this  form  of  detlaring,  fot  they   CHAP. 

flatted  the  iofs  to  b)ive  happened  iy  capture ;  whereas^  though 

tfce  veiTet  was  captured,  yet,  having  been  afterwards  re&ored> 

file  might  have  reached  her  deftined  port^  notwithftanding  the 

capture,  in  which  cafe  the  underwriters  airouid  have  been  dif* 

charg^  by  the  terms  of  the  memoralKluin.     I  was  bf  thatr 

gpinioa>  and  upon  the  lafi  grauud  I  nonfuited  the  plahitiils«*^j 

This  cafe  was  very  fully  argued  both  upon  the  merits^  and 
^  for^fjnak  obj«£Uoni  aOer  which  all  the  Judges  fpoke  ugon 
tbe  iqi|«^ion. 

Inord  M<insfidd, — "  A  Iofs  accrued  upon"  the  cargp  jn  the 
voyage  :  the  underwriter  \b  fued  and  the  Ipfs  is  averred  in  the 
dcclar.ation  to  be  by  capture.  The  fa6l  of  the  cafe  is,  that  the 
(hip  was  taken  by  a  Spanijh  privateer,  but  was  afterwards  re- 
fiored,  and  in  a  condition  to  purfue  the  voyage,  and  .was  after- 
wards loll  in  another  voyage/* 


Mr.  Jullice  ff^tUes. — ^^  Upon  this  cafe,  it  is  dear,  that  the 
plaintifFs  cannot  recover.  In  the  firft  place,  there  was  certainly 
a  deviation,  for  the  (hip  fet  fail  for  Malaga  inftead  of  proceed- 
ing to  Marjeillej.  Secondly,  the  plaintiff  has  declared  for  a  Iofs 
by  capture:  but,  after  the  capture,  the  policy  might  ftill  have 
been  complied  with  by  the  fhip*s  going  to  Marfellles  \  and 
therefore  the  Iofs  cannot  be  faid  to  have  happened  by  that  cir- 
cumftance.'* 

Mr.Juftice  Afljhurjl  and  Mr.Juftice  Bulkr  alfo  delivered 
their  opinions,  agreeing  with  Lord  Mansfield  and  Mr.Juftice 
IViUes  upon  the  formal  objeQion  ;  and  both  v/ent  much  at 
large  into  the  merits,  upon  which  I  forbear  to  follow  them  or 
the  Chief  Juftice,  as  what  paffed  upon  that  fubjeft  is  not  ma- 
terial to  our  prefent  enquiry. 

But  where  a  iofs  is  averred  to  be  by  perils  of  the  fea,  and 
fome  of  the  goods  infured  are  fpoiied,  and  others  faved,  it  is  al- 
lowable to  give  theexpenceof  the  falvage  in  evidence  uponfuch 
an  averment,  becaufe  it  is  a  confequence  of  the  accident;  laid 
in  the  declarationt 

^  N  «  la 
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In  an  adion  on  a  policy  of  infurance,  for  infaring  goods  oo 
board  the  firip  A.  the  plaintiff  declares  that  the  fhip  fprung^ 
^7^'  ^"^^^     leak  J  and  funk  in  the  river,  whereby  the  goods  were  fpoildL 
Hardwickcy       The  evidence  was,  that  many  of  the  goods  were  (poilcd, 
'  ^^         but  fome  were  laved ;  and  the  queftion  was.  Whether  tbe 
plaintiff  might  give  hi  evidence  the  expence  of  falvage,  that 
not  being  particularly  laid  as  a  breach  of  the  policy  in  the  de- 
claration. 

Lord  Hardwicie  Chief  Juft. — ^*  1  think  they  may  give  if  in 
evidence  ;  for  the  infurance  is  againft  all  accidents.  The  acd« 
dent  laid  in  this  declaration  is,  that  the  (hip  funk  in  the  river; 
It  goes  on  and  fays,  fhat  by  reafon  thereof  the  goods  were 
fpoiled,  that  is  the  only  fpecial  damage  laid  :  yetit  is  but  the 
common  cafe  of  a  declaration  that  lays  fpecial  damage,  wheic 
the  plaintiff  may  give  evidence  of  any  damage  that  is  witfak 
bis  caufe  of  a£lion  as  laid.  And  though  it  was  objedcd,  thi< 
fuch  a  breach  of  the  policy  (houfd  be  laid,  as  the  infurer  Jtaj 
have  notice  to  defend  it ;  it  is  fo  in  this  cafe,  for  they  bare 
laid  the  accident,  which  is  fufficient  notice,  becaufe  ic  toai. 
neceflarily  follow,  that  fome  damage  did  happen." 


«!• 


CHAPTER   THE   TWENTY-FIRST. 


Of  Bottomry  and  Rcfpondentia. 


THE  central  of  bottomry  is  in  the  nature  of  a  mortgage  c   H   A   P, 
of  a  (hip,  ^hen  the  owner  of  it  borrows  money  to  ena-  ^    J^^^ 
Me  him  to  carry  on  the  voyage,  and  pledges  the  keel  or  bottdm 
of  the  (hip,  asa  fecurity  for  the  repayment :  and  it  is  underftood,  %  BlackJ.  Coa^ 
that  if  the  (hip  be  lofi,  the  lender  alfo  lofes  his  whole  money ;  ^^7* 
hot  if  it  return  in  fafety ,  then  he  (hall  receive  back  his  principal, 
and  alfo  the  premium  or  intereft  flipulated  to  be  paid,  however 
k  may  exceed  the  ufua),  or  legal  rate  of  interefi.     When  the 
ftip  and  tackle  are  brought  home,  they  are  liable,  as  well  as 
the  perfon  of  the  borrower,  for  the  money  lent,— But  when- 
the  loan  is  nbt  made  upon  the  veffel,  but  upon  the  goods  and  ^  Biaekf.  Com; 
aerchandizes  laden  thereon,  which,  from  their  nature,  muft  45^* 
be  fold  or  exchanged  in  the  courfe  of  the  voyage,  then  the 
borrower  only  is  perfonaliy  bound  to  anfwer  the  contract ;  who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  refpondentia. 
In  this  coniifts  the  difference  between  bottomry  and  refpondnt'" 
tia ;  that  the  one  is  a  loan  upon  the  (hip,  the  other  upon  thO' 
goods :  in  the  former  the  (hip  and  tackle  are  liable,  as  well  as 
the  perfon  of  the  borrower  ;  in  the  latter,  for  the  moft  part,- 
tecourfe  muft  be  had  to  the  ptrfon  only  of  the  borrower. 
Another  obfervatien  is,  that  in  a  loan  upon  bottomry,  the 
tender  runs  no  ri(k  though  the  goods  (hould  be  loft,  and  iVaiioCom. 
Dpon  refpondentia,  the  lender  muft  be  paid  his  principal  and  ^'  ^ 
btereft,  though  the  (hip  periih,  provided  the  goods  are  fafe. 
But  in  all  other  refpe£ts,  the  contra^  of  bottomry  and  that  of. 
refpondentia  are  upon  the  fame  footing  ;  the  rules  and  deci*- 
Dons  applicable  to  one,  are  applicable  to  both ;  and  therefore  in' 
the  courfe  of  pur  enquiries,  they  (hall  be  treated  as  one  and  tlie 
time  thing,  it  being  fufficient  to  have  pace  marked  the  diflinc- 
(ion  between  th^m, 

•  JIN  3  Thefe 
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^  ^yf'  '*  Thefc  terms  arc  alfo  applied  to  another  fpecics  of  contraa^ 
v^^tP-C^I-*^^  Which  does  not  exadly  fall  within  the  defcription  of  either ; 
^^'^^'sd^fi"  namely,  to  a  contraA  for  the  repayment  of  money,  not  vnpotx 
«7-  the  fliip  and*  goods  only,  but  upon  the  mere  hazard  of  the 

voyage  itfelf ;  as  if  a  man  lend  looo/.  to  a  merchant  to  be 
employed  in  a  beneficial  trade^  with  a  condition  to  be  repaid 
vrith  extraordinary  intereft,  in  cafe  a  fpecific  voyage  named  in 
the  condition  (hall  be  fafely  performed :  which  agreement  is 
Molioy,  lib.  4.  fometimes  called  fepnus  nauiicum  or  uftu^a  wtaritima.  But  mi 
c,  II.  .  s,  ^1^*^  fpe^ies  of  bottomry  opened  a  door  to  gaming  and  ufurioos 

contracts,  efpccially  in  long  voyages,  the  legiflature,  at  the  time 
it  fupprefled  infu^aoces  upon  wagering  policies,  introduced 
t^Gto,  u,  a  claufe^  by  which  it  was  enaded,  *^  That  all  fums  of  money 
'^'  «  lent  on  bottomry,  or  at  refpondentia,  upon  any  (hip  or  ibtps 
<*  belonging  to  his  Maj^ily's  fubje6ls,  bouhdh  or  from  iht  E$^ 
**  Indies^  fliould  be  lent  only  cm  theihip,  or  on  the  merchui- 
^  dfze  or  efie6lS)  laden  or  to  be  laden,  on  board  of  fuch  fliip^ 
<*  and  flionld  be  (b  exprefled  (n  the  condition  of  the  faid  bond; 
<<  and  the  benefit  of  falvage  (hould  be  allowed  to  the  fender, 
^^  his  agents  or  afligns,  who  alone  fliouid  have  a  right  to  make 
^'  aflurance  on  the  money  fo  lent,  and  in  cafe  it  fhou4d  appear 
<<  that  the  value  of  his  (hare  in  the  (hip  or  in  the  merchandizes 
<^  or  effeCls  laden  on  board  of  fuch  (hip,  did  not  amount  to  the 
<'  full  fum  or  fums  he  had  borrowed  as  aforefaid,  fuch  borrower 
**  (hould  be  refponfibie  to  the  lender  for  fo  much  of  the  moDcy 
^*  borrowed,  as  he  had  not  laid  out  on  the  (hip  or  merchandizes 
<*  laden  thereon,  with  lawful  intereft  for  the  fame,  in  thepro- 
<<  portion  the  money  not  laid  out  (hould  bear  to  the  wfade 
<<  money  lent,  notwithftanding  the  (hip  and  merehandjaa 
<*  ftould  be  totally  loft." 

This  ftatute  has  entirely   put  an  end  to  that  Ipodes  of 

cbntraA  which  was  hft  mentioned,  namely,  a  loan  iipoa  tbe 

nibre  voyage  itfelf,  as  far,  at  leaft,  as  relates  to  tn^a  voyages; 

bdt  as  fk)M  other  are  mentioned,  and  as  fxpr^  unius  0ft  ear- 

thio  »k<riusy  thefe  loans  may  be  made  in  alt  other  cafea^  as  at 

•  tHtf  Common  Law,  except  in  the  following  infiaoce,  vrhich  is 

9  Geo.  I.  c  SI.    another  ftatute  prohibition.    The  ftature  alfod^d  to  dectaxes, 

^  ^  that  all  contrafisi  mad^  ok  eataed  mto  by  any  of  ht&  Majeify's 

iiibjcfls^ 
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lo^n  of  any  monies  by  way  of  bottomry,  on  any  (hip  or  Oiips 
in  the/  fervice  of  foreigners,  and  bound  or  defigned  to  trade 
.  }DtKe  Eajl  ladies  or  parts  aforejaidy  (hall  be  null  and  void. 

This  a(S,  It  fhould  feem,  does  not  mean  to  prevent  the 
king's  fubjefls  from  lending  money  on  bottomry  ©n  foreign 
Ihips  trading  from  their  own  country  to  their  feitlemcnts  ia 
the  Eaji  Indies.  The  purpofe  of  the  ftatute  was  only  to  pre- 
vent the  people  of  this  country  from  trading  to  the  Britijb 
fettlements  in  India  under  foreign  cOmmifliuns,  and  to  en* 
courage  the  lawful  trade  thereto. 

It  lately  became  a  queftion  in  the  Court  of  Common  Pleas, 
whether  an  American  (hip,  fince  the  declaration  of  American 
independence,  was  a  foreign  (hip,  within  the  fiatutt  of  the 
iGea.  I.  f A.  21./  2.  It  came  before  the  court,  upon  a  Sumnerv. 
motion  to  difcharge  the  defendant  out  of  cuflody  upon  enter-  g.'^VV  *  ^' 
ing  a  common  appearance.  The  defendant  was  held  to  bail 
upon  a  refpondentia  bond,  which  was  executed  by  the  defen- 
dant, who  was  an  American^  to  fecure  the  payment  of  a  cargo 
(hipped  by  the  plaintiff  on  board  an  American  (hip  in  the  Eajl 
IndieSy  homeward  bound  from  Calcutta  to  Rhode- IJland  in 
America,  The  (hip  had  failed  from  England^  and  landed  a 
cargo  of  European  goods  in  Bengal^  previous  to  her  taking  in 
the  cargo,  on  which  the  bond  was  given. 

The  court  were  much  inclined  tp  think  the  bond  was  void, 
the  cafe  being  within  the  mifchief  deGgned  to  be  remedied 
by  the  a{l«  But  as  the  queftion  was  of  conflderable  confe- 
quence,  they  thought  it  not  proper  to  be  difcuflfed  on  this 
fummary  application  :  but  they  ordeied  the  defendant  to  be 
difcharged  on  the  ground,  that  where  it  appeared  from  the 
affidavit  to  hold  to  bail,  that  there  was  a  probability  of  the 
contrail  being  void,  on  which  the  a<^ion  was  founded,  it 
would  he  wrong  to  detain  the  defendant  in  prifon :  more  par« 
ttcularly  as  the  plaintiff  would  by  fuch  means  have  an  oppor- 
tunity of  tanfpering  with  the  defendant  in  prifoD»  and  of 
«fcaping  from  the  penalties  of  the  ad,  by  preventing  the  cafe  < 
from  being  brought  before  the  court.  • 

N  N  4  A  loan 
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CHAP*  A  loan  upon  the  voyage^  without  a  fecurity  on  the  fiiip  or 
good$»  is  entirely  prohibited  by  the  laws  of  Franci  \  for  in  tbe 
ftiarine  ordinances  of  that  country,  there  is  2i general  regulatioa 
fimilar  to  that  made  here  with  refpe£l  to  India  (hips  ;  ^  Faifoat 

JfuVs^crtra'tt'  "  defcnfcs  de  prendre  dealers  a  la  groffe  fur  Ic  corps  et  quillc  dn 

a  groffe  Avant.    «  navirc,  ou  fur  Ics  marchandifes  de  foq  chargement,  au  deli 

♦*  de  leur  valeur^  aa  peine  d'etre  contraint,  erf  cas  defrandey 
*<  au  paiement  dcs  fommes  entieres,  non  obQanc  U  peite  oi 

J.OC.  cU.  art.  15.  «  prife  du  vafleau,'*     And"  in  another  place  it  is  faid,  that 

where  a  greater  fum  is  borrowed  than  the  (hip  or  goods  af» 
worth,  where  there  is  no  fraud,  the  cpntrad  is  void,  eK« 
cept  as  to  the  amount  of  the  real  value  of  the  (hip  or  gooji. 
If  then  the  contra£t  be  only  binding  as  far  as  there  is  pro* 
perty  to  anfwer  the  loan,  it  follows  that,  by  the  laff$  of 
Francey  this  contra£t  cannot  exift  upon  the  hazard  of  tbe 
voyage  merely,  unlefs  (herp  be  a  fecarity  a)fo  upon  the  flif 
or  good^. 

f  Iiv^f.  Com.        Tl]e  cent  raft  of  bottomry  and  refpoudentia   feeras  to  de- 
^^7*  ju^e  its  origin  from  the  cufiom  of  perrnitting  the  mafteroF 

a  (hip,  when  in  a  foreign  counir)',  to  hypothecate  the  Hiip  in 
Barnard  v.  prder  xo  raife  money  to  refit.  Such  a  pefmiffion  is  abfol^tcljf 
iridgcman,  neceflary,  and  is  impliedly  given  him  in  the  very  aftofcoih 
Lily  repoi-red  in  i|ituting  bin)  mafter,  not  ipdee4  by  the  Common  L^w,  bstby 
^^    ^^        '     the  Marine  Law,  which  jn  this  refpeft  is  re^^fonable;  for  if  I 

flMp  happen  to  be  at  fea,  and  fpring  a  leak,  or  the  voyage 
is  likely  to  be  defeated  for  want  of  pecelTaries,  it  is  bett<r 
{hat  the  maflcr  (hould  have  it  in  his  power  to  pledge  tbe  Slip 
^nd  goods  [a)  pr  either  qf  them,  than  that  the  (hip  (hould  bp 
Moiioy  b.  %,  |oft>  or  ^b^  yoyagc  defpatecj.  But  he  cannot  do  either  for  any 
E*  *'  i;/"*"    .      debt  of  his  own  :  but  merely  in  cafes  of  nec^(Giy,  and  for 

Leg.  0»cr.  aft.      '.  ''  '  /rtL 

^'^i^d  2^.  completing  the  voyage.    Although  the  maficr  of  the  veuel  has 

this  power  while  abroad^  becaufe  it  i^  abfolutely  neceflary  for 
purpofes  qf  comrnerce  and  navigation  j  yet  the  very  faracao- 
jhoiiiy  which  gave  that  power  in  thofe  cafes,  has  dcoid  it 
yfhtvi  he  happens  to  be  in  the  fame  place  where  the  owntfi 
fel^le.  Thp^  the  laws  oiQIeron^  in  the  place  ^bpve  cited,  [^ 

[n)  That  the  Qi^firr  may  hypothecate  the  goocU  a9  well  ai  tbe  ihrj>y  ^ 
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df  die  captain  being  in  a  foreign  country,  and  firft'  writing  C   It   A   P. 
home  to  his  ownets  for  thoncy,  before  he  takes  money  on  bot- 


fomiy  t  and  the  laws  ofthc  Hanfe  Ttnvnsy  which  were  founded  Lawi  of  the 

^  /         .  <•         1         r        HanfcTowM, 

Oti  thofe  of  Oleron^  fpeak  the  lame  language ;  for  they  fay,  art.  60. 
'«•'  a  mafter  being  in  afirange  cauntryy  -if  neceffity  drive  him 
•*  fo  it,  may  t4ke  up  money  on  bottomry,  if  he  cannot  gtft 
^  it  without,  and  the  owners  (hall  bear  the  charge.**     In  Hobarr,  n. 
tddirion  to  this,  from  all  the  cafes,  which  have  been  determined      ^  ^^' 
at  the  Common  Law  upon  the  fubje£t,  it  may  be  inferred 
ttot  the  (hip  (hould  be  abroad,  as  well  as  in  a  (late  of  neceilttV, 
to  jujflify  the  captain  or  mafter  in  taking  money  on  bottomry. 
MMfff  in  exprefs  terms  declares,  that  a  mafter  has  no  power  Moiioy^  1.  £. 
to  take  up  money  on  bottomry,  in  places  where  his  owners 
dwelt;  othcrwife  he  and  his  eftate  muft  be  liable  thereto.—  MoUoy  loc.  cit. 
If,' indeed,  the  owners  do  not  agree  in  fending  the  fliip  to  fea> 
the  majority  (hail  carry  it,  and  then  money  may  be  taken  up 
by  the  mafter  on  bottomry  for  their  proportion  who  refufe^ 
although  they  re{ide  upon  the  fpot,  and  it  ihall  bind  them  all. 
The  two  laft  rules  are  the  fame  with  the  marine  ordinances  of  OrAof  L«ii.f4» 
France  upon  that  point :  for  they  alfo  declare,  that  thofe  who  groffe,  arc^  S 
lend  money  to  the  mafter,  in  the  place  where  the  owners  •"^  ^' 
refide,  without  their  confent,  (hall  have  no  fecurity  or  hypo- 
thecation, but  on  fuch  part  of  the  (hip  only,  as  belongs  to  th6  - 
iaafter  himfelf,  even  though  the  money  was  advanced  for  re«- 
pairs,  or  for  purcha(ing  proviiionfs.     But  that  the  (hares  of 
fhofe  owners,  who  refufe  to  fend  out  the  (hip,  (hall  be  aiFe&ed 
by"  the  loan  of  money  to  the  mafter  for  nece(raries*     The  » Valid  Cwo. 
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jofiice  and  propriety  of  fuch  a  regulation,  are  evident  from 
con(idering  that  fuch  a  contra6l  was  only  intended  for  the  be* 
Befit  of  ail  parties  in  thofe  places  where  the  owners  had  nei« 
ther  a  refidencci  nor  any  correfpondents. 

The  contrafl  of  which  we  treat  is  of  a  dilTerent  nature  PotW^f,Tr.dji 
from  alnjoft  all  others :  but  that,  which  it  moft  nearly  ri^«  Avant.  nou  6. 
fembles,  is  the  contta3  of  infurance :  for  tho  lender  on  hot- 
tomry  or  at  refpondentia,  runs  almoft  all  the  fame  riiks,  with 
tefpe6l  to  the  property  on  which  the  loan  is  made,  that  the 
infurer  does  with  refpe£l  to  the  e(reSs  infured..  There  ^69 
)iowever|  fome  coiaQde^rable  diftin^opsji   for  ix^IUnpe,  the 

lender 


^ 
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c    HA    P.  lencfcr  fopplics  the  borrower  with  money  to  pordiafe  thoje 

K.^^-'y^'^^  e(Fe£ls  upon  which  he  is  to  run  the  rifle :   not  to  with  the  io* 

furer.     There  are  alfo  various  other  diftinfiions. 

ride  the  Intro-        But  however  fimilar  they  may  be  in  other  refpe£ls»  thcr 

Auction.  _  ^         ^  r        »  y 

differ  very  much  m  point  ot  antiquity.  We  have  formerljr 
endeavoured  to  fliew,  that  the  contraiSi  of  infurance  was  ccr- 
tainiy  unknown  to  the  traders  of  the  ancient  world  :  but  k  is 
equally  clear  that  with  the  contrad  of  bottomry  and  refponden- 
tia,  or  what  was  equivalent  to  it,  they  were  perfedly  acquainted. 
In  thofe  fragments  of  the  famous  fea  laws  of  the  Rhodiam^ 
which  have  been  preferved  and  tranfmitted  to  our  times^  I 
think  there  are  very  evident  traces  of  this  fpecies  of  contrad. 
Leg.  Rhod.        jj,  Qpg  fea  ion  it  is  faid,  «  that  when  mafters  of  (hips,  who 

C  I.  air.  21.  '  r  » 

«<  are  proprietors  of  one  third  of  the  lading,  take  up  mo- 
**  ney  for  the  voyage,  whether  for  the  outward  or  homeward 
^*  bound,  or  both ;  all  tranfaflions  {hall  pfs  according  to  the 
"  writings  drawn  up  between  the  mailer  and  lender,  and  the 
^  latter  (hall  put  a  man  on  board  the  ihip  to  take  care  of  bit 
^'  loan,'*  But  in  another  place,  thefe  laws  fpeak  more  ex- 
plicitly, and  with  a  dire6l  reference  to  the  di{lin£lion  between 

Leg.  Rh»d.        naval  intereft,  and  that  which  is  given  for  a  land  rilk-     "  If 

^  mafters  or  merchants  borrow  money  for  their  voyages,  the 
'  *^  goods,  freights,  (hips,  and  money,  being'free,  they  (hall  not 

^*  make  ufe  of  furetyfhip,  unlefs  there  be  iamt  appaivat 
^*  danger  either  of  the  fea  or  of  pirates.  And  for  the  mooqr 
^<  fo  lent,  the  borrowers  (hall  pay  naval  intireft,*  From  thefe 
two  quotations,  little  doubt  can  be  entertained,  but  that  the 
Rhodiani  ulcd  to  borrow  and  lend,  upon  the  hazard  of  the  voy- 
age, lor  an  increafed  premium.  It  was  formerly  feeo,  that  the 
Rhodtan  laws  in  general  were  adopted  by  the  Romans ;  and 
confequently  that  branch  of  them^  which  relates  to  bottomry 
amongit  the  reft  ;  for  you  can  hardly  open  a  book  upon  the 

nigcft.  lib.  22.   Roman  law,  but  you  meet  with  chapters,  dt  nautico  fitnorf^  dt 

4.  ti*.  33.    '      nautlcis  u/urisy  which  plainly  (hew  that  this  contrail  was  well 

known  to  the  jurifts  of  that  diftinguiflied  nation.  It  was  alfo 
Called  by  them  picuma  trajt^iitia :  beoauic  it  was  given  to  the 
•borrower  to  be  employed  by  him  ia  commerce  upon  and 

z  VsJiD,  Cooit  I,  beyond  the  fea*    I^  ^^f^^iQOk  V^iHn^  that  fomc  writers  of 
..\'  the 
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die  Frmtth  nation  had  fuppofo),  -thtt  this  contrafl  wd»  wholly  O   H    A   P> 

unknown  to  the  ancients,  and  that  it  was  peculiar  to  Francg  *  ^^    -^^ 

sloae.   f^alin  very  clearly  expofes  the  abfurdity  of  fuch  an  idea  ; 

and  it  feems  to  be  fufficicntly  anrwered,  if  defcrving  of  an 

anf^er,  by  what  has  been  already  faid.     In  addition  to  this 

we  may  add,  that  fo  far  from  being  peculiar  to  France^  it  has      [  416  1 

obtained  a  place  in  the  codes  of  all  the  maritime  ftates,  wbofe 

laws  have  been  promulgated,  or  have  been  at  all  famous  in  the 

modern  war  Id.     In  this  chapter  we  have  already  bad,  occafion 

to  cite  two  paflages  from  the  judgments,  or  laws  oiOkran  upon 

the  ruhje6^,  as  ^yell  as  the  60th  article  of  the  laws  of  the  Han/i  Art.  i  and  it. 

towns  :  and  by  a  reference  to  the  45th  article  of  the  laws  of  LawsofWi(b. 

Ifyktyy  it  will  be  found,  the  nature  of  bottomry,  as  well  ^''^^' 

as  its  name,  was  perfedly  known  to  the  makers  of  thofe 

ondi  nances. 

In  the  Guidm^  indeed,  it   is  fuppofed   that  the  contfad  Lc  Guid.  c.  it. 

art*  2 

of  bottomry  now  in  ufe,  is  not  at  all  the  fame  as  that  which 

was  known  to  the  ancients.     This  authority  is  refpeSabte  : 

but  fa6ls  mud  Ipeak  for  themfelves  ;  in  addition  to  which,  the 

celebrated  Emerigon  has  obferved,  that  the  affertion  of  the  au-  «  Emcrigon, 

thor  of  the  Guidon  is  only  true  with  rcfpeft  to  the  form  whicli 

the  modern  regulations  have  given  to  this  contraA,  the  true 

crigin  of  which  is  loft  in  its  antiquity. 

In  our  definition  of  bottomry  it  was  faid,  that  if  the  (hip  ^u 
rive  fafe,  the  lender  (ball  be  paid  his  principal-,  and  the  ftipu- 
lated  intereft  due  upon  it,  however  much  it  exceed  the  legal 
hte.     The  true  principle,  upon  which  this  is  allowed,  is  ^•t  Molioy,  lib.  z, 
merely  the  great  profit  and  convenience  of  trade,  asbasifre-  ^'**'  '  *'^' 
quently  been  urged;  but  the  rifk  which  the  lender  runs  of  zVezey,  14S. 
lofing  both  principal  and  intereft;  for  he  runs  the  contingency 
t>f  winds,  feas,  and  enemies.     It  is  therefore  of  the  ellence  of  ^  Vezey,  154. 
a  contra3  of  bottomry,  that  the  lender  runs  the  rifk  of  the 
voyage ;  and  that  both  principal  and  intereft  be  at  hazard  ;  for 
if  the  ri(k  go  only  to  the  intereft  or  premium,  and  not  to  the 
principal  alfo,  though  a  real  and  fubftantial  rifk  be  inferted,  it 
is  a  contraft  againft  flie  ftatute  of  ufury,  alid  therefore  void.   12  Anne,ftat.2. 
This  has  been  frequently  fo  determined  in  our  courts  of  law ;  ^' '  [, 
ivA  it  u  cdnfooadt  to  Ibe  ideas  of  ht^gn  Wrieen*  il.  ^^^* 

An 
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An  aAion  of  debt  was  bnmghi  upon  in  obligatioit.  "Hie 
defendant  pleaded  the  ftatole  of  uTiiry:,  and  flicsved,  that  a.  ikip 
Sh^rpicy  v.  went  to  fifli  in  Nevufoundhmd^  (which  voyage  might  be  per* 
Oro.  Jac.  108.     formed  in  eight  months),  and  that  the  plaintiff  delivered  50  A 

to  the  defendant,  to  pay  60  /.  upon  the  return  of  the  (hip  off 
[  417  J  Dartmwtb:  and  ifthefaid  (hip,  by  occafton  of  leakage  or  ten- 
peft,  fhould  not  return  from  Newfoundland  to  JJartmnsib^  then 
the  defendant  (hodd  pay  the  50  /•  only ;  ,and  if  the  Ibip  never 
leturnedy  he  (hould  pay  nothing.  And  it  was  held  by  all  the 
court,  not  to  be  ufury  within  the  ftatute.  For  if  the  ffiip  .had 
ftayed  at  Nnafiundland  ivro  or  three  years,  he  (hould  have  paid 
at  the  return  of  the  (hip  but  60/. :  and  if  the  fliip  never  le* 
turned,  then  nothing ;  fo  that  the  plaintiff  ran  hazard  of  bavxBg 
lefs  than  the  intereft  which  the  law  allows ;  and  pofiibly,  nci* 
ther  principal  nor  intereil* 

itdberu  T.  This  cafe  was,  upon  another  occafion,  mentioned  In  argo- 

jic!5o^$?'  ^"^'  "^^'^^  ^  °^®  ^^  *^^  j"^gcs  OB  the  bench  ;  the  principle,  on 

which  it  was  decided,  was  recognized,  aqd  the  cafe  itfelf  al- 
lowed to  be  law. 

Toy  ▼.  Kent;  So  alfo  in  another  cafe  of  debt  upon  an  obligation,  coo£- 

AiSf  *^*^*        tioned  to  pay  fo  much  money,  if  fuch  a  (hip  returned  within 

fix  months  from  Ojlendxn  Flanders  to  London^  which  was  more 
by  the  thwd  part  than  the  legal  intereft  of  money ;  and  if  (he 
^  not  return,  then  the  obligation  to  be  void :  the  defendant 
pleaded,  that  there  was  a  corrupt  agreement  betwixt  himlelf 
and  the  plaintiff,  and  that  at  the  time  of  making  the  <^ligatioo, 
it  was  agreed  betwixt  them,  that  he  (hould  have  no  more  for 
intereft  than  the  law  permits,  in  cafe  the  (hip  (hould  ever  re* 
turn ;  and  avers  that  the  obligation  was  entered  into  by  covio, 
to  evade  the  ftatute  of  ufury,  and  the  penalty  thereof:  upott 
this  averment  the  plaintiff  took  iffue,  and  the  defendant  de* 
murrtd. 

Lord  Chief  Baron  Hak, — ^*  Clearly  this  bond  is  not  witbiJi 
the  ftatute,  for  this  is  the  common  way  of  infurance ;  and  if 
this  were  void  by  the  (latiite  of  ufury,  trade  would  be  d9- 
llroyed.     It  is  not  like  to^he  cafe,  where  the  condition  of  tiif 

bond  is  t6  give  fo  much  money ^  if  fucb  or  iachiaperfoo  be 

then 
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thai  alive ;  for  there  is  a  certaioty  of  that  at  the  time*  But  o  H  a  P« 
k  is  uncertain  and  a  cafiialty  whether  fucb  a  ffaip  fliall  ever  t  ^^^  -1  ^ 
letiira  or  not/* 

In  another  cafe  of  debt  upon  an  obligation  for  300/.  the  con-  Soome  v.  Gkcf^ 
*tion  was,  that  if  fucb  a  (hip  went  to  Suna  in  the  Eaji  Indies^  ]^\  c!'  '^''" 
and  returned  fafe ;  or  if  the  owner,  or  the  goods  laden  on  board 
the  (hip  leturned  fafe,  then  the  defendant  was  to  pay  the  prmci- 
fkX  to  the  piaintiff,  and  40/.  for  each  100/.;  but  that  if  the      [  418  ] 
liip  (hould  perifli  by  unavoidable  cafualties  of  fea^  fire,  or 
ftoeraies,  to  be  proved  by  fufficient  tellimony,  then  the  plain- 
tiff Aould  have  nothing.     Tiie  doubt  was,  whether  this  was 
an  ufurious  contrafl: :  and  it  was  faid  to  be  fo,  becaufe  the 
payment  depended  upon  fo  many  things,  one  of  which  in  all 
probability  would  happen.     But  the  whole  court  held  it  not 
to  be  within  the  ilatute. 


'-  Lord  Chief  Juftice  Bridgman  took  a.diftindion  between  a 
bargain  of  this  kind,  and  a  loan ;  for  where  there  is  a  bargain, 
as  here,  and  the  principal  is  hazarded,  that  cannot  be  within 
the  ftatute  of  ufury  ;  but  it  is  otherwife  of  a  loan,  where  the 
principal  is  not  in  danger.  Here  there  are  apparent  riiks  oC 
the  fel,  fire,  and  enemies,  and  the  length  of  the  voyage ;  all 
of  which  endanger  the  lofs  of  the  principal.  Thefe  bottomry 
contrads  are  for  the  advancement  of  trade,  and  therefore  . 
judgment  mud  be  for  the  plaintiff. 

Thefe  cafes  are  all  uniform  in  the  principle  which  they  go 
to  efiablifh,  that,  on  account  of  the  rifle,  the  intereft  Ihall  be 
larger  than  the  common  rate  :  but  notwithfianding  this,  a  cafe 
is  to  be  found  in  the  Equity  Reports,  which  direfily  tends  to 
deftroy  the  rule  of  decifion  in  all  thefe  cafes. 

A  part  owner  of  a  fliip  borrowed  money  of  the  plaintiff  upon  Dand/  v.  Tur* 
a  bottomry  bond,  payable  on  the  return  of  the  fliip  from  the  c^fe,\  Abr?37s, 
yoyage  flie  was  then  going  in  the  fervice  of  the  EaJi  India 
.<!mpani^  who  broke  up  the  (hip  in  the  £aft  Indus  \  and  the 
b^l^ers'brought  their  afiton  egainft  the  Company,  and  recover^ 
ed  damaj^  which  did  not,  howevcrj  amount  to  9^  full  fatisfac* 
t'  tiod. 
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tton.  The  plaintiff  brought  his  bitt  to  have  bis  proportibtiable 
ffttisfaClion  out  of  the  money  recpvered ;  but  isis  biil  wm  £(• 
mi  (Ted,  and  he  was  left  to  recover  as  wdl  as  he  could  at  law:; 
for  a  court  of  equity  will  never  aflfift  a  bottomry  bond,  wfakb 
t  carries  unreajonable  intenft. 

This  cafe  conv^s  a  very  unmerited  cenfure  upon  bottecniy 
bonds,  not  at  alt  warranted  by  the  long  chain  of  nniforin  de-' 
cifions  in  their  favour.  Indeed,  from  the^ery  nature  of  ths 
OHitrad,  they  are  to  carry  the  naval  intertft,  wbidi  is  alvv^ 
r  419  1  gteater  than  land  rntereft,  in  proportion  as  the  rtlk»  run  bytiift 
lender  on  bottomry  are  much  greater  than  tfaofe  urhich  a  )€ft4er 

liipon  common  bonds  incurs  [a), 

» 

4  Com.  Dig.  To  be  fiire  if  a  contrad  virere  made,  by  colour  of  boitomrvi 

»  Vezey  146.     *"  Order  to  evade  the  ftatute,  it  would  be  u furious  and  void, 

and  highly  defer ving  of  all  the  cenfuie  and  difcouragement 
which  the  courts,  eitiher  of  law  or  equity,  could  poflibly  chrOir 
upon  it. 

/  In  England  then  it  h  clear,  from  thefe  cafes,  that  theie  h 

nothing  unlawful  in  thecontra£l  of  bottomry :  but  fame  wiitera 

ki  foreign  countries  have  endeavoured  to  hold  it  up  to  the  wwUf 

Jntrod.  de  26  ^n  iHicit  and  an  uforious  bargain.^  Straccha^  who  has  writteo 

Aflccur.  Not,26.  ^^^^  infurances,  has  introduced  a  long  diflbrtatson  to  piwe 

the  truth  of  this  pofition  ;  and  feveral  other  writers  hav«ri< 
ther  preceded  or  followed  him  in  fupport  of  the  fame  doc- 
tirmes.  If,  indeed,  the.  money  fo  lent  were  given  sneiclyhy 
livayof'a  loan>  and  fucfa  exceilive  intereft  wece  demaod^d 
for  the  ufe  of  the  money  only  ;  there  might  i>e  force  in  tiic 
^bje3ion.  But  when  it  is  confidered  as  the  price  of  tbc  ffan 
rifks  incurred,  it 'has  not  the  leait  fembfamcc  cS  iiftuy ;  it  is  a 
fair  and  confcientious  contrail  highly  beneficial  to  thtf  com- 
merce and  general  interefts  of  fociety. 

»  *  ~      . 

(a)  Mr.  Fonhlajtque  hj  his  v«luabie  edition  of  "  A  Treatife  of  Equity**  hat 
fuppoCcd  that  in  the  above  paflfage  I  meant  to  complain  of  the  mtcrfercocc  of  a 
Court' of  fiquity  in  cafes  where  exQrhitant  ntmud  inunfi  isMft-defliMdeil.  Bat  % 
liRle  attention  to  chc  paflagc  complain d  of|  Jv^d^i^Ub^t^^wli^t  fttUdwa,  w>U  (Ie« 
monfiraie^  that  I  only  alluded  to  general  ccnfuves  upon  a  fpecics  of  coatrad  (b 
highly  benc&cial  for  coaunerciAl  purpofes.    ^e  FonbL  vol,  i.  |l  243. 

Tbefe 
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TheTc  authors  h?ive  met  with  very  able  oppofers  in  Pottner  C    Ha  •  p. 
«nd  K^nerigon^  who  have  clearly  (hewn  the  fallacy  of  their  doc-  » ^^^  v-^^^ 
trine.;  and  ihcy  have  proved  to  demonftration,  that  even  the  PQt*«^f  Avn?- 
Fathers  of  the  church  have  acknowledged,  that  this  contract  has  Not.  i. 
nothing  in  it  ofFenfive  to  religion  or  good  morals.  Almoft  all  l  ,cctniul?Hh.2. 
the  writers  of  eminence  agree  with  the  two  laft  named,  as  to  f-  *•  ^^f-  3'  • 
the  legality  of  loans  on  bottomry  and  at  refpondentia  :  and  it  bus  ct  n.>uIo, 
is  now  univerfally  admitted  and  pra£tifed  in  all  the  maritime  Com  457. 
and  trading  countries  in  £uro^. 

t 
But  as  the  hazard  to  be  run  is  the  very  bads  and  foundtjtion 

of  this  contrafl;  it  follows,  that  if  the  rifk  is  not  run,  the  lender 

cannot  be  entitled  to  the  extraordinary  premium ;  for  that  would 

be  to  opefi  a  door  to  means  by  which  the  fiatutes  of  ufury  might 

be  evaded*     This  was  fo  decided  in  the  Court  of  Chancery. 

The  cafe  was  upon  a  bottomry  bond,  whereby  the  plaintiflT      r  j^^o  1 
Ipras  bound  in  confideration  of  400/.  as  well  to  perform  the  DcguUcicr  v.  De- 
voyage  within  fix  months,  as  at  the  fix  months  end  to  pay  the  263. 
400  /•  and  40/.  premium,  in  cafe  the  veflel arrived  fafe,  and  was 
not  loft  in  the  voyage.  It  happened  that  the  plaintiff  never  went 
Ae  voyage,  whereby  the  bond  became  forfeited,  and  he  now 
preferred  his  bill  to  be  relieved.     Upon  the  former  hearing,  as 
the  ihip.  lay  all  the  time  in  the  port  of  Londoriy  and  there  was 
no  hazard  of  lofing  the  principal,  the  Lord  Keeper  thought  fit 
to  decree,  that  the  defendant  fhould  lofe  the  premium  of  40/* 
and  be  contented  with  his  principal  and  ordinary  intereft.  And 
now,  upon  a  rehearing,  he  confirmed  his  former  decfee. 

With  this  decree,  which  is  equitable  and  juft,  the  Fnnch  Pothl^r  Traite  a 
^ters  agree.     They  fay,  that  in'fuch  a  cafe, "  L'emprunfeur  [^.^'^^^^''g'''' 

fera  bien  dbligie  de  rendre  la  fomme  qui  lui  a  ete  pretee,  mais  2.  Vaiin  20. 
"  il  ne  fera  pas  oUige  de  payer  en  outrela  fomme  qu'il  a  promis 
*'  de  payer  pour  le  profit  maritime ;  car  Ic  profit  maritime  etant 
"  le  prix  des  rifques  que  le  preteur  devoit  courir  des  effefb  fur 
**  lefquels  le  pret  a  ete  fait,  il  ne  peut  lui  etre  du  de  profit  mari- 

time  quand  tl'n'a  couru  aucuns  rifques,  ne  pouvant  pasjravoir  .» 

t2)(i  prix  des  |i£]aes,  s'iln-y  a  pas  «a  de  fifq[ues«*' 

» 

Bottomry 


n 


No.  2. 


.  ,    OF.,  JSp.TTOMRy..  . 

Bottomry  bon^^  general ly.expreTs  frpna^  wii^  time  lb:  JJ& 
mall  commence,  tis  th^it  the  ihip  (ball  fail  from. X,0JM/«f ,io  {i» 
a  port  abroad,  Sec.  In  fuch  cafes,  the  conting^iicjr^do^j 
commence  fill  the  departure  :  and  therefore  if  the  Ihip 
Beawes  Lfx  injury  by  ftorm,  fire,  Scf.  before  .the  beginning  pf^bi^  ^.  «, 
•dit^p.  IznT     *^^  perfon  borrowing  alone  runs  the  hazard.     Bjit  if  {bcxqpi 

ditton  be,  *<  that  if  the  (hip  (hall  not  arrive  at  fuel)  ^  pJi^ce^ 
fuch  a  time,  then,  &c."  in  thefe  inflances,  the  contsaiQ  oaofr 
mences  from  the  time  of  failing,  and  a  difierent  rul^  as  to  ^ 
lofs,  will  necc(rarily  prevail. 

* 
t  Magcm  2t.  We  have  (hewn  at  the  beg''^^ing  of  this  chapter^  thsf  ihe 

amount  of  the  loan  on  bottomry  or  refpondentia,  in  this  counO}^ 

is  not  reilrained  by  any  regulation  whatever ;  although  it  is  ia 

many  maritime  fiates  by  exprefs  ordinances :  that  the  onjyure- 

»^Geo.2.  c.  37.  ftriflion  in  the  law  of  England \$y  with  refpefl  to  monev  lent  q| 

*  ^-  ihips  and  goods  going  to  the  Eajl  Indies^  which,  by  fi»rii|p, 

^'^  *  '  "*   muft  not  exceed  the  value  of  the  property  on  which  the  loa^il 

[  4.21  1      made.     It  remains  then  to  fee  wlijit  thofe  rifles  are,  to  whict) 

VidctheAppen-  tfae  lender  undertakes  to  expofe  himfelf.     Thefe  are  for  tb{^ 

**     ^' '"        moft  part  mentioned  in  the  condition  of  the  bond,  and  aiy 

nearly  the  fame,  againft  which  the  underwriter,  in  ^policy  of 

RqccM^Navi-  infuranc^,  undertakes  to  indemnify,,  ^^  Llmita  hoc  Jmgular'iteTi 

bus^  Not.  51.     ^  ^^  creditor  fuheai  periculum  navigaiionis^  in  cajibus  forimtis 

<•  tantutn^*  Thefe  accidents  are,  tempefts,  pirates,  fire,  ca|H 
tore,  and  every  other  misfortune,  except  fuch  as  arife  eithe^ 
from  the  defers  of  the  thing  itfelf,  on  which  the  loan  is  made, 
or  from  the  mifcondu£t  of  the  bonower  :  for,  fays  the  //^z/m 
jValin,  14.  hwyer,  laft  quoted,  in  continuation  of  the  above  fentencf, 
occui,loc  cit.   ^  ^^^^  ^^  Infortunium^  vel  naufragium  ex,  culpa  debit  oris  fri^ 

•*  cejferity  quia  tunc  creditor  non  ienttur  de  periculo^  et  damno^  Hi 

'    ^  «*  quod  Incurritur  ex  culpa  vehentisy  prout  in  Jimili  deciditur  ilk 

**  materia  ajfecurationisj  ut  quantumcumque  ajfecuraiiofit  gtnt^ 

*f  ralisy  non  contineat  periculum^  aut  damnum^  quod  faQo  ajft^ 

^  curati  contingit***  • 

■     '  "       .  '  *  • 

•  S 

Barton  "'  ^"^  ^'^^^^  ♦o  f^^ve  been  a  dpubt  Jate  in  the  lall  f:entur}\ whether 

Woiiiford,  alofsby  the  attacks  of  pi/'ates  was  ariik  which  the  lender  o* 

'  ^  *         bottomry  had  by  his  contraft  undertaken  to  bear  j  for  it  wa^ 
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ttibeJ  in  the  King^s  Bcnch^  hi  the  rdgn  of  Ja$ms  the  Sf  oiirf  e^  A   P. 
'ftnt  Iheeoait  were  of  opinion)  that  pinicy  wai  oaetif  the  dan* 
fin  of  the  lets ;  and  the  defendant  had  judgment* 

*  *The  leAder  it  anfwtrable  likewife  for  loflei  by  capture ;  o^ 
(b'^kl  mtire  accurarelyt  if  a  lofs  by  capture  happen,  he  can-^ 
int  recover  againft  the  borrower;  bat  in  bottomry  and  re^^ 
l^Midfelflia  bOndsy  capture  does  not  mean  a  mere  temporary 
tilHig,  tat  It  muft  be  fuch  a  capture  as  to  occafion  a  total 
loll.  And  therefore  if  a  (hip  be  taken  and  detained  for  a  ihort 
limc^  and  yet  arrive  at  the  port  of  deftinaiion  within  the  time 
lllbited,  (^f  time  be  mentioned  in  the  condition),  the  bond  is 
ndt  forfeited,  and  the  obligee  may  recover. 

This  db£lrine  was  laid  down  by  the  whole  Court  of  King's  J<iyce  ▼.  wiitt- 
Bench,  in  a  cafe  upon  a  bond  of  this  nature;  the  proceedings  Mieb.TenB»* 
on  whioh  were  fully  flated,  when  the  unanimous  opinion  of  s3^^*^^ 
the  court  was  delivered  by  Lord  Mansfield^ — <*  This  comes  be^ 
fore  the  court  upon  a  motion,  on  the  part  of  the  defendaat« 
for  a  new  triaL     It  was  an  afiion  of  debt  upon  a  bottomry 
bond ;  the  condition  of  which  was,  that  upon  the  ihip*s  Jaf^ 
arrival  ^xUiwYQrk^  a  certain  fum  of  money  fliould  be  paid  to      r  ^^^  1 
the  plaintifr;  but  that  in  cafe  the  (hip  (hould  nufcarry,  be  lofi^ 
caft  away,  or  taken  by  the  enemy,  the  plaiutiff  fhould  hav# 
nothing.    The  defendant  pleaded^  three  pleas :  i  (!,  Non  ejifac^ 
tum\'  2dly^  That  the  fliip  did  not  arrive  at  New  Torkf  the  port 
of  defiination;  3dly,  That  the  (hip  was  captured.     Upon  thf 
two  firft  pleas  iifue  was  joined:  and  to  the  laijk,  there  was  a 
replication  of  recapture.     The  fa£ls,  which  appeared  in  evi* 
dance  on  the  trial,  arethele:  the  Jhip  was  taietff  hefgnher 
Mmval'Ht  Niw  Tork^  by  two  American  privateers,  which  do* 
t«fled  her  for  one  month,  and  plundered  her  of  her  floms  ;  at 
whieh  imtjhiwas  retaken  by  an  EngKJh  privateer  iand  carried 
into  Hali^.  The  Admiralty  Court  adjudged  her  to  be  a  jood 
price  to  the  EnfiP  privateer,  and  decreed  that  (he  (hould  be 
reftored  to  the  original  owners,  on  paying  one  eighth  fur  laU 
vage :  that  llie  proceeded  with  the  remainder  of  her  cargo  to 
^eto  Taiky  and  earned  her  freight :  that  the  value  of  the  Qiip 
Iras  not  fufficicnt  to  latisfy  the  bond.    Thefe  are  the  fads.    ' 

o  o  Now 


4ii  .'  '  o?   B  a  fro  M  R  Y 

«   ^   A:  6  Sow  it  19  clear*  that,  by  the  UW o{  England  there  hnehher 
"'*  *    evf^ag4  nor  Jjuhage  upon  a  ioi/omry  hhJ^     It  was  indeed  coir - 

tended  at  th^  bar  on  the  part  of  the  defendant,  that  this  cafe 
was  within  the  faving  of  the  bond;  for  it  is  provided,  that  in 
^a/e^f  lofs  hy:^aptni:iy .&c«  the  bond  Oiould  be  void:  andthat 
bere  there  was  a  capture,  and  a  detention  for  one  month.  But 
ppon  confi<|erat4on9  we  think  that  a  capture,  within  this  con- 
dition,  does,  not  mean  a  temporary  capture^  but  it  muft  ht  a  Ma\ 
hfit  now  here  it  was  not  fuch  a  capture  as  to  occafioti  a  tct^ 
lofs.  The  voyage  was  not  iofii  for  the  defendant  purfued  it 
aiKl  .earned  hi^  freight.  Freight  depends  upon  the  ikfety  of 
the  ihip;  and  as  the  freight  was  earned,  the  (hip  nniftiiave 
arrived  fafe  at  the  port  of  deflination.  In  whatever  way  we' 
determine  this  cafe,  there  muft  be  a  hardlhip:  but  we  are  aO 
of  opinion,  that  the  verdifi  is.  right,  and  that  the  rule  For  a 
}ipw  trial  njuft  be  difcharged/' 

* '  From  -this  cafe  we  not  only  learn  what  fliaU  be  deenzcd  a 

m 

capture,  within  the  meaning  of  that  word  in  abottomiy  bond,., 
bin  we  derive  from  it  a  piece  of  ver)^  eflentialinformaQoiH 
ifiamety,  that  a  lender  on  bottomr)^  or  at  reipondentia>  u: 
riMtber  etititled  to  the  benefit  of  falvage,  nor  liable  ta  confii', 
btite  in  cafe  of  a  general  average.    This  was  expre&fy  faidby 
C  423  ]      Lord  AfansjUtJ  in  delivering  the  judgment  of  the  tx>art.    -His 
j«)Geo  a.  Lordftiip's  opinion  is  confirmed  by  theftatute  of  the  igth  «f- 

0. 37-  f.  5-         Veorge  the  Second,  c.  37.  which  allows  the  benefit  of  (alvigfr 

f  6  lenders  upon  (hips  or  goods  going  to  the  Eaji  Indies ;  dearfy 
jbewing  that  there  was  no  fuch  thing  at  the  Common  Lair, 

Otberwife  tlierewas  no  occafion  to  make  fuch  a  p<tA:i(ion. 

♦•         -•         •  .....         .        •  «. 

f,e  GuiMon,        -  'In  this  fefpeft  our  law  differs  from  that  of  France^*  for  tile 
r.  It,.  Art.  5.      ortlinanccs,  and  indeed  it  feems  ^\\^zy%  to  have  been  tbc  caiftf 

a  V  ;ilin,  19,  ' 

s  Emenr  504.      in  that  countf  y,exprefsly  'deciaret  that  the  lenders  on  l>ortoaii|r 

(hall  be  fubje£l  to  general  or  grofs  average,  in  the  famemamiferi 

' '   *       M  •  iniurcrs  ane  upon  policies  of  infurance ; ;  for  that*  as!  tlielc. 

tbntraAs  depend  upon  tlie  fame  principles,  they^aae  ibhjed  ». 

the  Lime  regulations. 

Qur  lawjn  this  rerpci£l.is!difierent  ajfo  from  that  oT  Den-' 
f/uifi.  This  kkteijT: appeared  in  a  caufe  tried  ia  the  Kintg^ 
JBcuch  before  hoid  Kenyon  at  (^ufUi/jdH, 
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4l  ii(as  an^Clioa  pn  a. policy;  of  infurancc  upon  a  r,efponJentid  p  ^rf   A   P. 
Ikmi^  pi^.fl^ip  ajad,g90cls^ac  and  from  B>  to  C,    The  ftii^  was  y^^^iJ,^^^ 
Xto^^a|id^aa>reragp  ^ofs  was  fuflaincd  upon  the  goods  to  \v%«t?*.  ^**^' 
tl^^aajLflynt  of  6|/.,  l$s.  per  cent,  and  ^te  plaintiff,  as  holder  of  a  jriu 'i7'89.*  ^^' 
t^f<ffdfniia  bond,  bad  been  called  upon  to  contri))ute ;  and 
xi^]!!^  brpugh(.  bis  a£lioh  againft  the  English  un^efwriteis  for 
the  amount  of  that  contribution. 

}^\ik  Kertfop  Qhief  juftice« — "  By  the  law  of  England^  a 
lender  jUDOp  rejpondtniia  is  not  liable  to  average  loffes  \  but  is 
e|^dt}ied  tp  re^ceive  the  Urhole  fum  advanced,  provided  (hip 
ao^.JPJ^Q  jarr^vc^.  at  the  por*t  of  deflination*     The  plaintiff 
(;QZ^od3^  .thaf  ^  by  the  law  of  Denmark^  fucn  lenders  upod      •    • 
it({jjQi|^a|^  are  liable  td  average,  and  bound  to  contribute  a&-/ 
cordiog  to  the  amount  of  their  interefl,  the  infurer  mufl  an* 
jfwer  to  them*   The  Danijb  Conful  has  proved  that  he  received   * 
.a  judgment  of  the  Court  of  Copenhagen^  the  decretal  part  of 
which  proves  tW  Uwofjbenmark  to  be  as  the  piaintifihas  flated 
ifar  ^The  opinions  of  feveral  men  of  eminence  in  that  couutiy 
hanfe  bcaen  offered  on  ^ach  fide :  but  1  reje£l  thetn,  becaufe  the 
^^olf  ma  deciGon  of  a  court  of  competent  jurifdidioti  is  of  much 
greater  weigjht,  than  the  opinions  of  advocates^  howeVer  emi'' 
jient^  or  even  than  (he  extrajudicial  6pinion$  df  the  rnoll  able     ^  ^ij^  j 
judges.     It  Teems  as  if  in  this  cafe^  the  underwriters  were 

b6und.l>y  'the  law  of  the  countrv,  to  which  the  contract  re- 

j  -        '    '  i  '    '  '    ..     •         ,.    • .     ,       • 

Utca.*'.'  V.crdi£lfor.thc,plaimi£F(«j. 

U 

•  ■  .  .  .  I      .   * .  '  J 

-••  -,  • 

(«J  Thii  is  not  th*  only  cafe,  in  which  t^c  infurcrs  hnve  been  held  li.<ble  to  in- 

.4emiufy«  the  inCurcd  having  been  obliged  by  tbo  law  of  a  foreign  cuantiy  ta  pav 

a  larger  Cum  than  by  the  taws  of  Eng/anJ  could  fiave  been  demanded  :  ihoiigfi 

to.^ftnej  ill  tlx  cafe  about  to  be  quoted^  there  fccxtii  to  hay ^. been  ^A  Uiajje 

pitfved;  and  upon  that  the  learned  Judge  much  2  died. 

K  i^4ft  Iftion  00  a  policy,  upon  a  c^itfo  ef  fifh  f><Mh  ffnvfmnjlaiul  to  ^  ^ewmiti  i^ 
ift<iiS£futf  Portugal f  or  tialj.    The  (hrp  met  with  bad  weather,  and  put  inta.C^lalet,- 
^icant  aud  Leghorn  to  ftpalr.  *  The  captniftVing  ownef/jSieftnted  a  pitfiion  to  Silt.  «:  Gu  fdli 
the  coinmercial  court  of  Pifa^  to  adjuft  the  genti-al  average,  as  he  had  put  ih  for  '*^^^  ii>Wy. 
tiwgntefli.  beneic  of  %\\  cud^emtd^  •  'Hie  couH^  a^coriliiig  to  its'trfutti  tovrfe 
(which  appeats  to  be  a  very  eatraorllnary  one)  adJ^tUd  the  Ifjfg  by  tharging  tlSe 
•argo  at  its  full  vahie,  but  the  (hip  only  at  one  half,  and  the  freight  at  one  third :' 
md  thfy  alfo  charged  at  a  part  of  the  general  average,  the  feimen's  wiges  tfrtd 
proviiiohs,  while  in  port.    The  dc^endarit,  as  itjiderwritf  r,'h«d  paid  \tifo  coifcr  as 
abtfb  as  would  cover  the  average;  if  adjul^cd  according  to  the  laemdraadum  ia 

•  •  »  ih« 
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/, 


^^^        of  the  borrower^  or  Qf  the  capliiib  ihtf  J^nAsrii  IM  Jkl^ft 
aod  has /ft  right  tq  demaiid.  the  pn^meaC  of^tkeiiimd.    M^ 
thererore».tfa&  Ihip  be  loft  by  a  wilfol  in^iaiMa 
of  the  voy^^  the  eTeitf  Im  not  haf^iencdi  ia 
borrower  was  to  be  difcbarged  from  his  obligatiozu    This  las 
been  decided  io  fevesal  cafef. 

.  ... 

Weftem  V.  An  a£lion  of  debt  wai  brought  upon  an  ohUgHym  fx  pcv' 

^'•'^^' , ..         formance  of  covenants  in  an  indenture,  whereinit  nnv  reeandL 

that  fuch  a  (hip  was  in  the  iervkae  of  the  £a/l  IJtJUJXkwifmf^ 
and  that  it  was  to  obey  fuch  orders  as  they  or  tbmr 
C  4^5  1     Should  give ;  and  that  flie  was  deligned  for  a  voyftQC 
Londm  to  Bantam^  and  fsoos  thence  to  China  or 
The  plaintiff  lent  500/.  upon  jhe  hull  of  the  ^ip»  and  the% 
fendant  covenanted  to  pay,  if  the  (hip  went  Cr9<&  ^''^'f'f^.% 
Bantam^  and  returned  frcmi  thence  dire£l)y  lo  Londony  550 J^* 
if  from  London  to  Bantam^  and  from  thence  to  Qbina  or  Ffif^ 
moja^  and  returned  to  London  within  24  months,  650  /•     U 
returned  not  within  24  months,  then  to  pay  SA/^ 
above  650/.  till  the  36  months;  and  if  Qie  retttme4  oot  wi^ 
36  months,  then  to  pay  7 10.  /« unleb  it  can  be  proved  hf  tf^Ht^ 
that  the  (hip  returned  not,  but  was  loft  widiin  ^  waa^ 
The  (hip,  in  fa^  went  from  London  to  Bantam,  apd  ibi| 
thence  to  Suratf  and  other  parts,  and  fo  returned  to  Bantam^ 
iMid  in  her  voyage  from  Ban/am  jto  London^  was  loil  wtbin  ji 
months :  upon  which  the  prefent  a£lion  was  biought« 

Che  policy,  and  the  Uw  and  u(»g^  of  Englamd,  The  qOeftKiV  W9«f  wliccher  dc 
plaintiff  having  heen  copipcUed  to  pay  bcyoad  that  fum  according  td  thecalc»> 
iWtoa  of  tlie  fehtence  ef  the  court  of  Pifs,  it  Wat  cMcludvc  upoA  tte'defiftii^i 
ani  t^  pUM^.  mu  entitled  to  recover  his  average  ty  liir  ia«r  ftipiai^  21* 
plaintiff  called  f«venl  br^k^r^  i|^i»  fai4»  that  in  rff>^M  j|f}^fK^J^.'iff{^  j 
adj lifted  aterages  ukder  fimiiar  fentcnces  of  the  court  of  ^'/i;  a^d  the  lad^* 
irf1tefS|%hotg)i  with  relu^ance,  had  alwayi  paid  them.  "    •"*  '* 


. .  Mr.  Jnftk^  ^uikr^^'f  Qn  tli?  (en^l  law,.  |U  pl^^^(j8*W||^  ^;,  J^  iM? 
inatters  of  trade,  ufa^e  is  a  fao'cd  thing.,  I  dp  not  li^A  thefe  Ibreiga  fcitiemcaP 
of  tTei>rc,  Whki'n|a4re'tto<hns*rri«its  iiabk  for  mofe  than  thellttdtrdol^  ^%M 
Jaw.  But  if  you  are  fatitfied  \t  has  been  the  ufage»  upon  the  evideoge^iaii  ft 
oufht  not  to  be  flukent"    The  plaintiff  iiad  a  vcrdlA  accordiogly,    • 


^  ..  J 


Tat 
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^  9bt '^itart  hieBoaA  l^ beef  0piiiioti«  th^t  this  (bip having  c  it  A   p« 
di^^i  frdB  tlie  voyi^e  deftn-tbed,  in  going.  10  Sorai^  the 
ifUttdff  «ms«at  to  borthe  Jols,  and  was  confeqiienriy  em  tiled 
tf^mc09tr^    Thcf^  homever^  took  tkne  to  deliberate;  and 
titer  oMfii^tion)  gave  judgment  for  the  plstint^* 


*  \» 


In  another  cafe  of  debt  upon  a  bottomry  bond,  the  defen^  WiHiami  v. 
dam  pleaded,  that  the  (hip  went  from  Linden  to  Barbadoesjjine  HoU^J^Reportr, 
dKAi/»W,  and  afterwards  file  rerarned  from  ^ar}^49/x  towards  x^e.  Skin.  345. 
iMKr,  and  in  her  return  was  loft  in  V9yagto  pradi£fo ;  the 
|tefctMFTeplfed,th»  the  ibtp  in  her  retarn  went  from  Barbadoes 
WJ^^trndlta  ;  and  that  after  a  ftay  there,  (he  returned  from  Ja-^ 
AAteldWards  I^ndtmy  and  was  ioft,  and  fo  (hews  a  deviation* 
The^defendant  rejoined,  that  (he  was  prefled  into  the  kirig's 
Mvioe,  and  4b  was  compeHed  to  go  to  Jamai^a^  which  is  the 
Sbviatton  pleaded  by  the  platntiiF;  without  this  that  (he  deviated 
after  flic  was  piefled.  The  platntifi*  demurred,  and  judgment 
Ito  giveri  for  the  ptahftiff.  The  plea  of  the  defendant  is  not 
Mod;  for 'be  pleads  that  the  (hip  went  from  London  to  Bar* 
wtdm  wiAoiit  deviation, ,  and  that  in  the  return  ihe  was  loft 
v'dk!  veyage  aforefaid:  but  it  does  not  (hew  without  devia* 
iian." '  Mbw  the  condition  is  fo^ia  exprefs  words,  and  he  ought 
ifiOikw  esqirebly  that  he  has  performed  the  words  of  the 

^<'  Tht  fiime  tide  of  dedfion  ha»  been  adopted  ia  the  Courts  of     [  426  ] 

Equity.       '.  '  .  lEquhy  Cafes. 

*     ^  Abr.  371.  tClu 

CafeS}  130, 

The*|9aihtiff  entered  into  a  penat  bond  to  pay  40  x.  per 
.Ittmth  for  507.:  the  (hip  was  to  gpfrom  HoUandtotbt  Spanijk 
ft^ioml  t9  return  to. England:  but  if  flie  pefiOied,  the  de*^ 
fcndanf  was  te  lofe  his  50  /.  The  ftip  went  accorcfingly  tq  th^ 
Bfanijb  iOands,  took  iu  Mo^rs  at  4frica^  then  went  to  B^rSor 
doiSy  and  periflbed  at  fea.  The  plainti(F,  being  fued  at  law  upon 
the  f  ondy  came  into  equity,  fuggelling  that  tbi  deviafibn  was 
ihnugh  mcejjity.  But  this  bill  was  difmUTed)  except  as  to  %ht 
penalty,  .        » 

003  There 


4-2«  OF     fedtTOMHy 


'# 


c  H  ^  A'  P.  There  IS  no  reflVifllon  "by  fhe  la^  oF  EUg^ani  ai  (d tte  «- 
'^--"^-v-"^^  fons,  to  whom  nioney  may  be  lent  on  bottomry,  or  at  refpbn- 
c  I,  p.  14.        dentia  [a).  Jn  a  former  part  of  this  work,  we  gave  tlie  ttflory 

of  a  ilatute  introduced  into  our  code  of  laws,  to  pfevetit  Mo- 

ranc«  from  being  made  on  the  (hips  or  goods  of  Frendmt^ 

%\  Geo.  2.  C.4.    during  the  then  exifling  war  with  France,     The  fametmite 

alfo  prohibited  his  majedy^c  fbbjefis  from  lending^tnoneyoa 

bottomry  or  at  refpondentia  on  any  (hips  or  goods  fcclbftpny 

Lfjc  Merc.  Red.  fo  France^  or  to  any  of  the  French  dominions  or  plaatahons, 

7  *  *"  *  ?'      •    or  the  fubjefls  thereof :  and  in  cafe  they  (hould»  fuch  contnSi 

were  declared  void  ;  and  the  parties  thereto,  or  the  agefttor 
broker  interfering  therein,  were  to  forfeit  500/.  Thar  aft  Wtf 
not  of  long  continuance,  on  account  of  the  peace,  which  almut 
immediately  followed  it :  and  thefe  reftraints  upon  this  fpedes 
of  contrail  were  never  aigain  revive^  by  any  fubfequeot  por 
fitTre  law  (^).' 

i 

% 

It  frequently  happened,  as  appears  by  the  preamble  to  fb 
ftarute,  that  the  borrowers  on  bottonriry,  or  at  TeTpohdeoini 
became  bankrupts  afVer  the  loan  of  the  money,  and  before  tbt 
event  happened,  which  entitled  the  lender  to  repayment:  by 
which  means  the  debt  could  not  be  piDved  under  the  com- 
ininTion,  and  the  lenders  were  left  to  fuch  redrefs  as  they  codd 
obtain  from  the  bankrupt,  who  had  previouOy  givea  up  eveiy 
r  4,37  1  thing  to  his  other  creditors.  This  being  likely  to  prove  a  ifit 
c6urvigement  to  tr^^e,  parliament  wa$  obliged  to  interpofe; 
jQ  Geo.  i.  c.  39.  and  it  accordingly  ena61ed,  **  That  the  obligee  in  any  bqttomy 

<<  or  refpondentia  bond,  made  and  entered  into  upon  a  good 
^f  and  valuable  confidcfration,  bonafide^  {hou|d  be  admitted  10 
♦*  claim,  and  after  the  contingency  jbauld  hajDi  hoffpiid^  Hpm 
•«  hh  dr  herdekt  or  dtmands  in  rffpe£t  offmb  (fmd^  in  llh  manpif 
f^  as  if  the  contingency  fiad  bappiped  befarr  thi  time  cfthe  ijfiiitf 
O  fifthe  commijffian  of  baolruptcy  againjifuch  ^lig$r^  and  fiioilM 

('41)  ^ee  one  exccpt'oti  ts  to  Joans  on  ihc  fliips  of  foragiMrs  trjdsw  to  v^ 
•    '    •  '      ^tui  It.'ciJttf  ante  pnge  4U» 

(h)  Sec  the  arsiimenti  as  w  the  legality  of  infuHng  the  property  of  an  eatrnf, 
in*'t  p.  ^40>  -whtc^  tMUffMiiy.  te«d  a\^'ti>  pF«vcn|  this  fpe^ici  of  conlraA  foa 

fcrir;^  r::ier'.tl  inie  with  an  encniy. 

!«be 


AND>    RE&P-QNpENT-lA.  417* 

"49^«qttt)«d  untOv-andAouW  have  and  uccive  a  proportlon-oC  '^i^^'j^ 
*trM^  part,.fli0re,  aQddividend  of  fuch  bankrupt's  eftate,  *"  -  itjIO^rf^' 
'^..fjropoirtipRtQjbe  other  x^reditors  of  fuch  bantriipt,  inTike/       -^  w-.v^. 
*5<Aifinf)^.  as  if  fuch  qontjrrgency  had  happened  befc>re  fuchi 
>;;'9Qiunufl|oii  iffucd:  and  that  all  and  every  perfo»'Orperfdns,i 
^lyt^ga^kiit  whonv  any  coi^miflion  of  bankruptcy  Iboutdbe' 
«fi.ia w«rd«d>  Ibould  be  difcbarged  of  and  from  the  debt  of  detiti^' 
*f/i>wt^g  -by  bim,  her,  or  them,  on  every  liich  tond  as  afdre-^ 
*,^.faid»  an4  (bpuld  have  the  benefit  of  the  feveral  Qatutes  n'ou^ 

■ 

^/lA^fce -^gainft  bankrupts,  in  like  manner,  to  all  intents 
H<  apd  purpofes,  as  if  fuch  contingency  bad  happened,  and  the 
^m^vcy  due  in  refpefl  thereof  had  become  payable  before  the 
^^Mfn«  p£  the  iflbing  of  fuch  commiflion.'* 

.{ 3);:the  ftatute  book  it  appears,  that  the  maflers  and  mart* 
ners  of  fliips  having  taken  upon  bottomry  greater  fums  of  mo- 
ney than  the  value  of  their  adventure,  had  been  accultomed 
^(uily  to  caft  away,  burn,  or  o^herwife  deflroy  the  (I^ips 
})9def  th^ir  charge,  to  the  great  lofs  of  the  merchants  and 
S^fvners:  it  was  therefore  enabled,  ^^Thatif  any  captain,  mafier,  i6  Cha.  %,  c.  6. 
V ':  mariner,  or  other  officer  belonging  to  any  (hip,  fhould  wil- 
!^^(ull]^qa{l  away,  burn,  or  otherwife  deflroy  the  (hip  unto 
J\,whicb  be  belonged,  or  procure  the  fame  to  be  done,  he  (hould 
v^^(ui^e^  death  as  a  felon."  The  duration  of  this  a£l  having 
J^Rn  Umitcd  to  three  years,  it  became  extinfl :  but  the  nccef-  22  *  13  cin.  2. 
fh]y  of;  fuch  a  .provifion  was  fo  great,  that  a  fimilar  law  was 
fey^.  a  few  years  afterwards,  and  is  (lill  in  force* 


C'll*  f>  l£. 


.- r  ^f  tjbi9  xomroerce  of  the,  country  increafed  to  an  amazing 
^Ef*^^*  fo  ^he  cuRom  of  lending  money  on  bottomry  became 
idfo-very  pirevfilcnt ;  ^nd  as  the  leaders  had  fubjedled  ihemTclves 
'j^O. .great  rilks^  ^hey  began  to  think  it  pcqeffary  to  prptcdl  their 
^v^tty^  by  infuring  to  the  amouijt  of  the  money  lent.     In     [  428  ] 

a  former  chapter,  much  was  faid  of  the  mode  by  which  in* 
Tnraixccs  on  fuch  property  weseio.  be.^fTccScd;.  and  we  then 

faw  from  the  cafe  of  Glover  v.  Blacky  that  it  iifas  neecfrary  to  vWcante,c  1. 

iaGwtia  tb€i  policy  that  the  in^^rp()L  infi|r«^d  was  bottomry  or  3  ^«"-  '3s4' 
Wpondentiai  and  that '  fuch  was  the  law  and  poiQice  of  mer- 
..  004*  chants. 


«i 


or    BOTTOMRY,    tf^. 


if    / 


R   A  '?.   chaoii.    Ffpoi  tfaiicaf^  too  it  is  evident,  thit  when  apcrfim 
has  infurcd  a  bouomry  or  refpoiuientia  intereft,  and  be  itco» 

hecaafe  be  has  not  fuftained  a.  lofs  witbin  the  n**^n*ng  of  hb 
OMitnAf  and  to  fufifer  any  maiHo  receive  a  double  iaditfafiioBt 
WOuM  be  contHgy  to  the&cft  prim^ifto  o^  iatiiraocc  law»  Ai 
it  ii  merely  a  coatf ad  of  indemnity,  a  man  Qiall  never  receive 
left ;  nor  can  he  be  entitled  to  recover  more  than  tfa^  a^Mpt 
of  the  damage  he  has,  in  fad,  fullalned,  j\ 
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/l  ri  Iiirurance  upon  Life  is  a  contraCl,  by  wUch  the  unaer- 
4^  writer  for  a  certain  fum,  proportioned  to  the  agci  health, 
profeflton^  and  other  circumftances  of  that  perfon,  whofe  life  i  Poftiethw. 
is  the  otjeB  of  inljirance,  engages  that  the  perftm  fliall  not  die  f^*^*  ''^^^'  ^ 
within  the  time  limited  in  the  policy :  or  if  he  do,  that  he  will  vide  the  Appe#« 
pay  a  funoi  of  money  to  him  in  whofe  favour  the  policy  was    ''    ^  ^* 
granted.    Thus  if  A.  lend  lOQ  /.  to  B.  who  can  give  nothing  i  Biackft  Com. 
but  his  perfonal  fecurity  for  repayment :  in  order  to  fecure  httn»  ^^^' 
in  cafe  of  his  death,  B.  applies  to  C  airinfurer,  to  infure  his  lifi^ 
V»  favour  of  A»  by  which  means,  if  B.  die  within  the  time  li-^ 
mited  in  the  policy,  J.  will  have  a  demand  upon  C.  for  thft 
amount  of  his  infurance. 

The  advantages  refulting  from  fuch  infurances  are  many  ^4  i  Foftkthw.fj^ 

obvious :  and  moft  of  them  may  be  reduced  under  the  fblloiw^ 

tag  claOet.    To  per fons  poflefled  of  places  or  employments  fo« 

life ;  to  mafiers  of  families,  and  others,  whofe  income  is  lub>« 

jc&  to  bb  determined,  or  leflened,  at  their  refpe£live  deaths ; 

who,  by  infuring  their  lives,  may  fecure  a  fum  of  money  for 

the  ufe  of  their  families.    To  married  perfons,  where  a  joln^ 

lure,  penfion,  or  annuity,  depends  on  both  or  either  of  theic 

4ives,  by  infuring  the  life  of  the  peribns  entitled  to  fuch  an* 

nuity,  penGon,  or  jointure.     To  dependents  upon  any  other 

perbny  during  whofe  life  they  are  entitled  to  a  {alary  oi  bm&» 

ft&iony  and  whofe  Ufe  being  infured,  wii^  enable  fuch  depen* 

dants,  at  the  death  of  their  benefaQor,  to  claim  from  the 

iofurers  a  fum  equal  to  the  premium  paid.  To  petfons  wanting 

to  borrow  money,  who,  by  infuring  their  lives,  are  enabled  t9f 

give  a  fecurity  for  the  money  borrowed.    Thefe,  and  many 

other  advantages,  being  fo  obvious,  the  Biihop  of  Qii^n/,  Sir 

Tbmas  Jlknp  and  fome  other  gentlemen,  were  induced  t9 

apply  to  Queen  Anm  to  obtain  her  charter  for  incaq»ratinf 

them 


i^  OF  INSURANCE  X)l*^ON  LIVES. 

£  II   A   p.  them  anf  their  rucccdbn»wtteitebytilM^fnigbtpR^ 

famiiieS)  in  an  tafy  afid  beneficM  manher.  Accordingly^  ii 


year  1706,  berjbajoQy  granted  her  royal  charter,  incorporaiieg 
thlftm4)y  the  nsMie  of  <*  The  AmioaUe  Society  fair  a  per^tiial 
**  AfTurance  Office/'  giving  them  n  power  to  pnrchare  limi^ 
an  ability  to  fueand'be  4tied*in- their 'corporate  capacity^  aal 
a  tommon  Teal  for  the  more  eafy  and  expeditto«ia  nMOBgeaKOl 
of  the  af&irs  of  (be  Company.  -  « 

The  benefitSy  which  accrued  to  the  public  from  this  Qpccicf 
.  of  contraS,  were  found  to  be  fo  extenfive,  that  another  office 
was  eflablifbed  by  deed  enrolled  in  the  Court  of  King's  Bench 
%\  fVeftmtnftery  for  the  infurance  of  lives  only.  The  name  of 
this  office  is  the  **  JocUtj  for  iqUitalle  affurance  on  lives  andjur^ 
^  vhorfhips.**  Befides  this,  the  two  Companies  oi  th^  RsjJ 
Exchange  and  London  AfTurance,  obtained  his  majefly*s  charter, 
to  enable  them  aHb  to  make  infuranccs  on  lives.  The  charter 
points  out  the  advantages  of  fuch  indifutions  ;  for  it  ftatcs  as 
the  ground,  on  which  fuch  a  permiffion  is  to  be  granted, "  That 
*•  it  has  been  found  by  experience  to  be  of  benefit  and  advarv 
•*  tage,  for  pcrfons  having  offices,  employments,  cRates,  or 
*•  other  incomes,  determinable  on  the  life  or  lives  of  tbcmfelvci 
••  or  others,  to  make  aflbrances  on  the  life  or  lives,  upon  which 

*  fuch  offices,  employments,  eftates,  or  incomes  are  ^enni- 

*  nable  (<i}."     Private  underwriters  alfo  may  enter  Int6  poti- 

.    (*)  An  a<k  puffi-d  in  the  j^  (?*«.  3.  (ch.  83.)  for  mc^qporatm^  a  nfw  U6t* 
r«KC  company,  called  T^e  GM'i  Injurtknu  Comfanj^  the  fccood  fcfiion  of  vbirii 
authorizes  ihcm  (afnonglt  other  things)  to  make  infurances  on  il»c  life'or  lives  of 
knf  pcribn  »r  perfoiit  wKoinCueVcr ;  and  to  gnuit,  purchafe,  and  fell  aoAlfiiift  fil( 
]jv«s,  or  i«^  fijrvivorthipi  and  grant  foms  of  mooc^,  payable  at  fotvt  period 
within  the  kingdom  of  Great  Britain  or  Ireland^  and  any  other  part»  abroad,  vh^r 
thcr  wichhi  hi»  Majcfty's  domunons  or  not ;  and  fliall  and  may  receive  depofits  of 
4  funds  of  tontine  fociclies  and  other  inftitutiotu  elhbliOied  for  grantrcg  futi»t 
advantagctfy  and  dcpofiti  of  fui\ds  belonging  to^  emd  ae1.as  nrafurer  khcttuS^ 
|>mc5t  or  friendly  foc^eties,  and  other  cliaritable  and  benet-olent  iiiftttiitMmi  a/rf 
mftke  ptx>virit>n  for  tbc  widows  and  children  of  the  clergy,  and  for  clcrgjrocn^aqd 
receive  dcpofiis  from  or  on  account  of  members  of  the  induarioos  claffei  of 
fdciety,  andothcfi;  and  to  make  provlfion  for  member?  of  the  induflridas  daflci 
0f  fociely,  and  others,  by  allowing  intereft  on  fuch  dtpufie*  madc^or  ochenfift^ 
j^pon  ruch  r^r^i  and  condititm'a,  and  in  fuch  manner,  a»  Ihall  or  may  be  agiv«d 
up^  i*i}twcca  tije  (aid  corporation  fo  tq  be  created  and  cfta*bli(bed,  and  the  per- 
foru  and  fociclies  treating  with  tb^*  ^id'  coi  poration,'  for  rli*  puipofcs  Ac7c«- 
^^f>re  meutioied.'  '  •'    -  '    -.-•"••-■..         •  --    ;.:        .: 

.. «  ^'    '  cic$ 


1  »■*  >  i 


lainod  ;  ho^nevtri  weiod  irae^  of  lit  in^ofoe  veqr  ^U^authofSA* 

la  the  Fctnfb  hook^  entitlecl  JLe  GkiJiHt  wfiSx^i  it  mcMiM^flf  I^Guidonyciff. 

a«k  a  coQCna  pecfeQIy  w«U Iwowii,  »t  that  tiroc^  ip  0*05,^ wp^  S^iwr***"^** 

tries.     The  author  of  that  book»  however,  tells ^ ^a  the.  fag^ 

^laflages  that  it  was  9  fpecies  of  contrad  wholly  forbidclen  in 

Pranety  as  b^ing  repugnant  to  good  morals,  and  as  opening  a , 

^oor  to  a  variety  of  frauds  and  abufes.     Such,  indeed,  th^  law: .  %  Vai'm,  54. 

pf  France  continues  at  this  day :  and  infurances  upon  lives  are  .2  Magcns, '70. 

prohibited  in  other  countries  of  ft^r^// by  poiitive  regulation.  LeGuid.ioc.dt. 

^ITbe  fame  French  author  has,  however,  gone  a  little  too  far  in 

aHertiog,  that  the  other  countries,  in  which  they  had  been  till      [  43^  ] 

ibat  time  encouraged,  were  alfo  obliged  to  forbid  them.  This 

liad  not  certainly  taken  place  at  that  time,  as  may  be  inferred 

{jroa^  the  66th  article  of  the  laws  of  Wijbuj :  and  in  England 

they  never  had  been  prohibited.   The  learned  ^^rrr^xalfo  takes  RoccusdcAfl^c 

notice  of  them  as  legal  contracts,  and  quotes  various  authors  in     ^^  ^^ 

fpppqrt  of  bi§  opmion, 

Thefe  infurances  being  thus  fanflioned  in  Engknd.hy  royal 
authority^  and  the  funds  of  the  different  focieties  having  very 
Viuch  iocreafed,  and  being  fixed  on  a  liable  and  permanent  <  Mag.  35. 
{oandation,  contrails  of  this  nature  became  £0  much  a  m^  pf 
gambling  (for  people  took  the  liberty  of  infuring  any  one's  iife^ 
Vritbom  hefitation,  whether  conneded  with  him,  or  not,  and 

•    «  *  •  •  • 

ttie  inftsrers  feldom  aflced  any  quefUoa  about  the  reafoo^.  fpi: 

which  fuch  infurances  were  made)  that  it  at  lafl  became  a  Tub:; 

j[9$pf  parliameotary  difcuffion.    The  refult  of  that  difcuf&on  r4Geo.3.e.4V. 

9vai^4bat  ^  fiatut^  pafled,  hy  which  it  was  enaSed,  «<  That  no   *  '* 

'*  ipfurance  (bould  be  made  by  any  pierfo;!  or  perfons,  bodie^ 

*•  politick  or  corporate,  on  the  life  or  lives  of  any  peribn  or  per* 

f*  fons,  or  on  any  other  event  or  events  whatfoever,  wherein' 

^  theperfonor  -per fans,  for  whofe  ufe*  bene^t,  or  .on  wbofe 

^  account,  fuch  policies  Ihould  be  TmiSiQ^JhwIdh(vu^no  i^ttr^ 

^^^,  or  by, way  oj  gaming  or  wagering ;  and  every  infuranee  m2fde» 

f  contrafy  to  the  true  intent  and  meaning  therepf^  ^?.\^1^  ^ 
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c  n  A  T.  ^  Attll  and  void  to  ali  tsMits  and  parp&ks^^  Mtpi  m  mdcr 
more  eScEttMy  t^  gtmri  againA  Any  impoiiioir  €r  imaA,  «aii 
to  be  the  better  able  to  afoqtain»  what  tha  iflievdil  of  clie  pe^^ 
e&tieled  to  the  benefit  of  the  inraranee,  rnlf  «na^  k^^mnfW- 

$t^lx.        ^    therenadedybj  the  fame  fiatiite^^  that  it  fimnU  not  telawfal 

<«  to  nmke  any  poKcy  or  policies  on  the  life  or  litres  of  any  per* 
<*  feiT  or  perfonA)  <h-  other  eircnt  or  evenH,  wMmw  inferHiig  in 
^*  fuch  policy  or  poGcieay  theperbn*s  name  hilttreftdl  tha^Ai^ 
^*  or  for  whofe  nfe,  benefit,  or  on  whoie  account,  fedi^poli^ 

^^ ^  **  was  fo  made  or  underwrote.   And  that inidt  cdea  where #i^ 

**  inforcd  had  an  inteieft  in  foch  Kfc  or  itveiy'ei^ent  or  evestsi 
*^  no  greater  fum  (hooM  be  recovered,  or  received  fvom  tht  »<« 

m 

**  fnter  or  infurers,  than  the  amonot  or  valine  of  tiie  kiMtaft 

<*  6f  the  infiired  in  fueh  life  or  lives,  or  other  event  or  eveitli« 

^et, 4i '   '       ^*  '''bat  botUng  in  the  a£l  contained  flisdl  ekfend,  or  becon* 

**  flrued  to  extend,  to  infuntices  hitAfite  made  by  tAj  perfiM^ 
**or  perfons,  on  Ifaipc,  goods,*  or  merchandbstii;''  bM^ei^ 
«1  fuch  infurance  SmII  be  as  vaUd  wcA  ^Sbflnal  in  kw^  as  if 
«Mhis  aft  had  not  been  made/' 

■ 

C  43^  J  .  It  has  been  held  that  a  perfon,  holding  a  nofe  giVite-fcr 
4B0tM^  won  at  play,  has  not  an  infmrable  intercA  in  the  K(t<if 
the  maker  of  the  note.  ^ 


*«  t 


Dwyer  V.  Edie,     i  An  a£t|on  Was  Iffonghf  on  a  policy  on  the  Kfe  of  ymit 
\S!^1^\  A^/Kroto  the  iff  of  Jum  1784  to  the  rft  x^June  17!^; 

RuffUl^zs  warranted  in  good  health,  an^  by  a  memorandamat 
the  foot  of  the  poficy  it  was  declared  that  it  was  intendel  to 
;  ^over'the  fhm  of  500^)?.  doe  from  RuffHIio  tKe  pfaimif^  for 
I  .  .  .  ^rhith  he  had  ]gtven  Ins  note  payable  in  one  year  from  tk  £^ 
t^Mof  i78'4.-*-Two  objedions  wete  made  oh  the  part  of  fte 
defendant :  ift,  That  part  of  the  confideratyin  far  the  note  vas 
money  won  at  play :  ^y^  That  Rujj^l,  at -the  tuaie  be  pK% 
the  note  was  an  infant*  •      .     ;      •.  :^- 


Mr.  JuAif  e  J^^rnooTuIted  the  plaintiff  upon  tlie  groiarf 
%f  part  of  the  confidoration  of ''the  Xk6pt  bang  for  z  gnMfl^ 
IranfaEKon  ;  and  therefore  there  was  a  yRint.of  mie^  mAi^ 
praiiitin.   But  as  to  the  other  objedion  on.  accomu  of  anAoqr 


tareMtettte>«tailittgent^ftir4ij^'ffi^  C 


ib-avojaMi        ^^*^- 


mutof  Ml  dkiir,7<fer  tbr  laaktir  •f  ^tl*  fiotn  only  cduM  talit 


/i 


,  ISfttt  %  f^itdilor  bis  fudv  Mun|p«ft)iaidie  life  of  tlii  4ritto% 

(but  ha  ite)r  inj&ife  k,  and  recover  upon  the  poiicy.^-Thus  in  Andcrfon  v. 

w^^fiiQii  on. A  p»h^o(mhrm»cm^ikkkiaLxft*19w-  ^^i^^;,^,^^ 

t0t9m  bam^tht  ift  vtDectmkr  179%  to  nbe  ift  a(^£ktmi$t  ^nTriniiy  Teiai 

.f79S9  the  on^  qiKftifltt  made  bf  ffc«  deiMkuit  \rtM  in  to  Uit  '^^^' 

ph^ivHff 'a  iBUeeft^  «4ikrh  k  irasrcdHtdk^Bl  tms  wt  (Uiicmit^ 

rtfcfJBhtt  a^fe^utof  the  flatote  t^^rM  3*  c.  48%  It appca«db«n 

widkoGi^  thai  JL«4JV0»Mb0vmwas  i  ndch^ 

^AsJU4M«//ia«  Ivge  Gnat oi  nmteyi  put  of  wbidrddbi  hal    [  432  4  ] 

t^Qcnaingped  by  tbem  to  another  {wfiML;  tbe  renaindafv.taNig 

i|iore  than  the  amount  of  the  fum  infuredy  was  upon  a  fettle- 

«eiu  of  ^cott«li.bel«i«cn4he  piainttff ^nd  MkcheU^^  agvdM  by    '    *    •.  " 

ilttm  to  remaitt  to  the  account  of  M$ihMotfkj. 

• 
« 

Lord  Kmym  Mra«  of  opinroe,  ibat  thitf  dobt  ii«ai^«  m<atiWK>  ^ 

imaiiffts  and  fiidy  char  k  *wa»  fingnltt-,  timt  tut  qtialK^ 
nafer  been  dircAly  decided  befeie.    That  a  drdlkurMHMtf» 
t»nly  an  imereft  in  the  htt  of  bt»  dcbcori  thcr  aaean^bf  ifi^idi 
be  was  to  be  fatiiBiied  flM^materiaily  depend  t^Mriti  Mdk^tJb  jdl      • 
ev«u  the  4eaih  Riuft  in  all  cafcs  in  fbidedegnift'Mhi^  A^ 

attdty^    Vetdift.  for  the  plaintif  .  »    ' 

'  .  >   '• 
So  alfo  in  a  pfevioii&.carcv  whem.att  ^AioQ  waarhaiHlgbi  M  Tidfw«(i  v,  Afi« 
n  i^licy  on  tde  life  of  fFiDioHL  H4im  fin»n  tbb  M^tMNPifi^  f?R  C^'t^/i! 
17.90  to  Aupffi  1791^  and  .during  tiip,  lifirof  tbei-fMniftb 

(W).  "rtcw  ifa  cafe  of  IMuck  v.  ITummerton^  in  which  a  policy  madci  in  or«kr  Cowpefj  7jt* 
la  ^4« vpoa the flftjL  of 4 partkiJUr  perfeii,  wot  kxld to hfl  whhin  tKiprblubi* 
tioi  of  this  attmr.  In  aui«rher  cafe,  i  policy  having'twar'ailll^iron  4lar«%dlieiiir 
tev  bKinf  ao  a|^o  trade  between  (irent  Btrtafn  and  the  province- of  ^>&yfc^/»  Mi^lite^r^ffl^ 
^  orbefatc  >he  «*  Ji^/y  '778,  Lord  MansfeU  faid,  that  it  was  clfar^hc  dI^q-  ^^iii?**"  S&*i* 
I    dff cwrtd  nor  ircwT.  *  kft,  li  thi<  an  incertft  Wirhin  tlje  «^  ?  *  It  wal  nti^e  to  VaJf577i. 
,    H^yeat^  IrU^bluif,  polices,    fiv^y  i4ad  lUi  l^e,-  tfif^jkM^tf^  «riltitteeiMtf?t4# 
<   fVcpti  of yar^8nd,p(i«c» ;  but  *r  iky br  vheci^  chat  bf  «a  ifm^  v^^i^^^fllffriAt 
m  tifly^  f  he  policy  u'  vo!d»  %4iot  haviog  the  naii|e  inCkrted  ■06«rdj^jto^e' 
CaaBHliB£kkaWtk^Jaacuffc^  •  -'''•.*  '*'•' '    *  •  *  ^'^  '*'^  *  .rWntf's; 

HMen 


4ptd  Ot  m-SURA.HCEiUPaS  XIJirES. 


)h  A  9.  ^Mm  bad  granted  iftniininiity  tiK>-the  pl»otifflr  late 

wMth'  anMity  be  bad  bequeathM-to  pcsfbos'not  paitiea todis 
infofance*  teriogfMdeciwplainttf  eieciitiVjof  hikiMiMA' 
direddd  him  to  make  d&uinoe*  Jjori  Km^en  thoo^i^  thW  a^ 
fufficient  intereft  in  the  execator  to  fupport  ihea^oa*  -.The 
caufe  proceeded,  therefore :  but  the  defiuidant  bad  a  vecdtft 
afterwards  upon  a  difiere&t  frauod.  ^     - 

•  The  rBnammg  obfervatiocu  and  rales  open  tfais  fobjeft  mt 
yerjr  fair  and  ibort :  becaofe  ifaefe  general  nika  and  laawiint, 
upon  which  fo  much  bat  been  fiud  witb  Kgard  lo  infiiiasco 
in  general,  are  alfo  applicable  to  this  fpecies  of  them :  the  fame 
anode  of  conftnjfiion  is  to  be  adopted  :  fraud- will  eqiiallTraf. 
•feA  the  one  as  the  other ;  the  fiune  attratioB  muft  te  paidia  . 
a  rigid  oompliance  with  warranties ;  and  the  fame  ndeaef 
proceedihg  are  to  be  followed. 

r  433  3     '    ^^^  zefpeA  to  the  riik,  which  the  uaderwritef  is  to  raa^ 
VtdetiieAppcn.  i^,  J,  ufually  inferled  in  the  policy ;  and.he  aodena);es  to  a»* 

fwer  for  all  thofe  accidents  to  which  the  life  of  man  is  expoU 

Kfiaiith.li^ctfiuy  qw  vUp^t  biajyCelf  to  death,  or  he  die  b^tte 

'band  of  juftic^e*    The)  policy»t  as  to  ilie  ^,  gpier^Uy  €i3mi$ 

Jihsk  words ;  ^  ^  Xb^e  faid  infurers,  in  confideration  of  the%^ 

<fV paid^dpii^re, aifiiqie, 9nd.pronufe,ihat thelaid if^ ^«  (b^ 

1^*  ^yij^,  ^f?niflion  of  .Almighty  God,  live  and  coniimtt.iii: 

•'^  ttwsiMural  life  fpr  and.  during  the  faid  term,  or  ia  calbbt 

**  the  faid  J.  B.  (hall,  during  the  faid  time,  or  before  (he  &dl 

^<  end  and  expiration  thereof,  happen  to  die  by  any  ways  or 

'  '^  tneans  wfaarfoever,  fuictde  or  the  hands  of  ju&ice  excq)tcd, 

^  tben;*(^c/*     We  fee,  that  this  contra6l  expre&Iy  &ys»,tlie 

rdMb  mpft  happea  within  the  time  limitei},,otberwife  the  i^rfa- 

rers  are  difcharged.    But  fuppofe  a  mortal  wound  is  receivei 

during  the  exiilence  of  the  poIicy,|  and  the  perfon  languiftcs 

till,  aftes  the  term  limited  .in  thecontraQ,  what  lays  the  law  i 

Ti^ca^e,  €.1.  '  Agreeably  to  the  decifion  of  this  point,  in  cafes  of  marine  info* 

'P-3<'  ranees,  not  only  the  caufe  of  the  lofs,  but  the  lofs  itfelf,  muft 

"'  *  '      .aQu^ly  bajycn,  duripgabeiime  named  in  fhepv^Mcy,  otb^ 

-wife  fhe  infurers  are  notrefponfihle*    This  very  life  was  pot 

by  Mr.  Jufiice  fTiJUs^  .in  bis  argument,  when  delivering  the 

I  opiniofl 


<fMdiia£ ihs  com^i  aii^iit ^afe  of  Lnkfit  tv^Oj^  Supp<^,  c   H  a  p.^ 
faidthe jeamed jiidge;aa  inforanQe upoi^a ttan'tiife fora ytar^  >  ^— ^^  ~^X 
and  ibine  ftort  tiing  bcfom  th^  expiratK>n  o{  the  term,  he  /e-  Vidcaatc.p.  33. 
cetve  a.  mortal  wound,  of  w^ich  he  dies  after  the  year,  the  in« 
fu^^ '  would  not  be'  liable.' .  * 

* 

* 

But  when  an  infurance  Is  rnade  vpon  a  man's  life,  who  goes 
to  fca,  and  the' (hip  in  which  he  failed  was  never  afterwards 
heard  of,  the  queSion,  whether  he  did  or  did  not  die  within  the 
term  infured,  is  a  fad  for  the  jury  to  afcertdn  from  the  circum- 
fianciea  which  (hall  be  produced  in  evidence. 

» 

*  Thos  in  an  aSIon'  on  a  policy  of  infurance  on.the  life  of  L0  Patterf<A  ▼• 
Mkkane  Efd.froai  the  30th  oijanuary^j'jl  to  the  30th  of  at  GuU^ir**' 
Jknuarf  1778,'it  appeared  V  evidence  thai  about  the  iSth  of  ****•  ^**-  '^^o. 
Nvuember  1777,.  ik^^/^«?»f  failed  from  the  Cafe  of  Good  H9pej 
in  the  Swallow  floop  of  war,  which  flifp/  not  being  afterwards 
heard  of,  was  fuppo(ed  to  have  oeen  loft  In  a  ftormoff  the 
Weftern  Iflands.     The  quefiion  was,,  whether  MacUatit  died 
befdre  the  30th  o(  yanuary  1778.     Jn  order  to  eftablifli  the     f  j*i£  1 
atnrmative  or  that  queition,  the  piaintift  called  witnelFes  to  «, 

jproVe  the  ihip^s  departure  from  the..&^/. With  A/iiW^/7;re;  an<t  *•  '  *  ^ 
iev(;rai  captains  fwore  that  tHey  failed  .the.  fame  day  ;  that  t^ 
iwa/liw  mull  have  been  as  forward  in  her  courfe'as  they  w^eie 
oii'^th^*  'i3th  or  f4th  oiJanmtrj\  the  period  of  a  moft  violent 
ftdlfih;  m  which  iKe  probaSly  was  loft.  THat  the  Stottllow  was 
much  fmaner  than  their  vcflels,  which,  witK  difficulty,  wea-^ 
rtttted  the  ftorm*  ;,.;•• 


1 1 


..  hox^ifansfiMlchXt  to  the  jury,  whether,  under  all  the  cir- 
l^flppces,  .they  thought  the  evidence  fafficient  to  convince 
li^Q^ni^tj^t  Jl/^cZ^<zir#  died  before  thq  time  Ufnjted  in  the.policy; 
f^'Ujig,  that  if  tj^ey  thought  it  fo  doubtful  as  not  to  be  able  to 
iforijii  an  opinion,  the'defendant  ought  to  hav^  their  verdid. 
y^l^f  JPO^  fc»M>d  for  the  plaiotiiF*    . 

,t,  Thefe.infurances,  when  a  lofs  happens  upon  them,  muft  be  Lfx  Mere  Red. 
^aJ([according  to  th^  t?nor  of  the  agreement,  in  xhtfuUfum  in-  ^^^  ***"*  ^'  **^ 
ftuc4  ^  tbis  fort  of  pojjcy,  from  the  nature  of  it,  being  oq  ' 


4^  or  wsviuNCf;  vnoi»  i.ivt& 


-^J'fV-    twMOAitel  aA4>aikl  loflM. 

We  fiavc  feen  tliat  private  perrons,  as  well  as  the  pabitc 

panies,  may  be  uncierwriters  upon  policies  on  lives  ^  and  at  toej 

fieqoently  became  l«ankrupt8  after  the  policy  wasunderwrittOv 

but  before  a  lofs  happened,  it  became  a  queOion,  whether  the 

perfons  iiiterefled  m  fuch  inrurances  could  claim  the  mooeji 

and  prove  the  debt»  under  the  commifliony  ail  ^f  the  lois  hadha^ 

Vide  ch.  2t.  and  pened  before  itiffued.     In  the  chapter  Immediately  preceding 

'^  this,  and  In  one  prior  to  that,  we  topk  occaQon  to  obfenF^tinc 

in  order  to  remedy  an  inconvenience  of  this  nature  with  lefpeft 

to  tnarine  infurances  and  bottomry  bonds,  a  Qatute  had  psfibl 

.t^Oeo.uc.      blowing  creditors,  either  on  fuch  policies,  or  txttomijaoi 

37.  r.  1.  refpondentia  bonds,  to  prove  tHeir  debts  under  the  commiSoSi 

as  if  the  lofs  or  contingency  had  happened  prior  to  that  evpit. 
But  as  the  words  of  the  preamble  to  that  feflion  of  die  flaftHe 
were  fpeciali  referring  only  to  infurances  on  (hips,  andgoodbi 
or  contrads  of'bdttomry,  it  was  doubtful  whether  it  extoiU 
to  infurances  on  Tiyesjalthough  the  words  of  (lie  enaSingpvt 
were  very  general,  pamdy, '"  the  afllired  in  any  poJicj  jf  ^ 
r  435  3  S^^^^^^%  (fc.^.  InTupport  of  this  doubt  it  was  urgiiL  that  giac 
incoilvtniences  would 'felloyr  from  extending  the  ftatuce  8( 
thefe  policies,  becaufe  the  rilk  may  remain  uniettled  for  a  Iao| 
and  indefinite  number  of  years.  The  courts  however*  beU* 
that  the  jgeneral  words  6f  the  enaCUn^part  were  not  feftniDBi 
by  the  preamble. 

Coi  V.  Liocard,       This  do£lrine  was  laid  down  in  an  adioo  oh  a  p^rficy  of  hh 
^4  Gc"  3.  furance  on  the  life  of  J.  H.  Bojd^  lately  gone  to  the  E^  lm£ts^ 

Dougi.  Rep.       Qjj  th^  cv^t  of  Ki«'  dying  between  the  5th  of  April  ^^Zby  iai 

Db  z66.  note.  .    »    <     o  **  *  * 

the  5th  of  April  1783.  The  defendant  pleaded  r  ifl,  B«i* 
ruptey  generally';  and  that  Ae  caoie  of-aCKon  actrMi  Ifefti^ 
the  bankruptcy  :  idly,  That  the  poluy  toot  made  pn$^  tr  A 
time  tf  his  iee<>mifig  a  hattifiipty  thetl  the  trading, 
creditor's  debt,  commtflion,  proceedings^-  and  ceMliciie 
fpecially  fet  out,  and  that  be  wa^  thereby  difcharged  bom  tk 
faid  policy,  and  aH  debt*  due  at  the  ume  of  the  bankroil^f 
without  &ying,'  that  the  catife  of  aftion  accriKd  hftoit  dl 
bankruptcy.  To  this  laft  pka  there  was  a  genetal  dUAuicicr- 

9  Loci 


/«;f  w^rfr  of  this  flatnte,  which'  are  generafy  (Sail  be  rcftnwned 
by  \hc  freambky  which  \^  particular.  I  think  they  (hould  not 
^  ^bc  rcflrained.  The  enafling  claufe  comprehends  all  infuranccs, 
and  confequently  infuranccs  upon  lives.  This  is  exaflly  the  cafe 
oi  Pattifon  V.  Banks  (a)  ;  for  there  the  preannble  w^% particular^ 
but  the  cnafling  cJaufe  was  general.*' 

Mr.  Juftice  ff^illes  and  Mr.  Juftice  AJhhurJl  concurred. 

Mr.  Juftice  BuUer. — "  In  the  cafe  oi Mace  v.  Cadell^  it  wa« 

^Keld,  that  the  cnafling  words  of  the  flatute  of  21  ft  of  Jq.  i. 

c.  19.  were  not  reftrained  by  the  preamble  [b).     The  incon- 

Vcnicncies  that  have  been  urged,  are  not  fo  great  as  are  appre-     L  43^  4 

liended  ;  for  the  creditors  need  not  be  delayed  in  their  dividend; 

When  a  creditor  has  an  infurance  of  this  kind,  he  has  nothing 

,  to  dp  but  to  lay  it  before  the  commiffioners,  who  will  make 

,a  calculation,  and  lay  afide  as  much  as  will  give  him  a  dividend 

• "  equal  to  that  of  the  other  creditor's.     There  rauft  be  judgment 

,'  fof  the  defendant." 


•  K 


*%** 


:£-'  •  It  beeflnie  a  doubt  in  the  reign  of  King  IFilliam^  when  a         *•  ] 
01  policy  on  a  lite  was  to  run  from  the  day  of  the  date  thereof,  till 

•bi:?:*!  (#).  Tht  qa^fiiM  in  Pattifin  v.'Bmnkt  (Cowpfr  Rep.  540)  aroi«  upon  tht 
^^.Gt9  I.  ,c.  3u  which. allowed  perfons,  who  had  given  credit  on  I»iil«,  bonds, 
notes,  ana  other  fccuritics,  payable  at  a  future  day,  and  which  were  not  payable 
at  the  bankruptcy  of  the  debtor,  to  prove  them  under  the  commtfton.  'The  pre- 
amble to  the  liature  fpeaks  of  fecuritics  only  for  the  fale  of  goods  and  tnerchan«i 
'*  "   oKcs  i  bur  }i9  the  enading  words  were  general,  the  court  held,  that  tbey  extended 
•^  ^,\(«4  J^iAi  fof  cbe-payoa«6t  of  an  annuity  for  a  term  of  yean,  '^ 


bn 


'(^5  The  ftatute  of  yumes  cnails^  "  that  if  any  pcrfon,  at  fuch  time  as  he  dkatl 
•^*^^>cc«iile  bankrapf,  Ihall,  iy  the  ctnfent «/  the  ttut  ^wKer,  &fc.  have  in  hi«  pof- 
^V^W^ftWi'^  W  E^^»  *c.  whereof  he  OmU  be  reputed  owiier^  the  com- 
^  .«   ii  xQii&9pers  fliail  h^ve  power  to  fell  the  fame  in  like  raanner  as  any  ot^cr  part  of 

"  the  bankrupt's  cflatc."  The  preamble  fays,  "  whereas  it  often  happens  that 
i^'  '**"tttaniy  peiiuns  before  They  becotne  baukrtspts,  4/0  com/ry  tkctr  gocdfte  other 
9t»'^  3ia6y'aptw.go(id*con1WerMiion,  and  yet  reuia  the  poileffion,  vid  ve  ccputcd 
^V«  iLAfptS^^)^f^f,  ice."    .The  court  io  Mace  v.  Cade//  (Ctivp^i^u)  held),  th^C 

the  ftatute  extended  to  the  goods  of  a  th/rj  pcrfon^  which  he  allowed  the  bank- 
'\'*'ifpt^tjkicp  polteAoA  eT,  as  weU  as  raihofe  which  wginaify  belon^^  Io  the 
9i*  *  )pf^i!ii>)P^(,^^l^i*^^^  >^  ^kr^t  fp^ifkS  yoky  jof  the  baokiMpt'*  figiruU  pror 

-.:al  ' ' '  '^ 


/^  OF   INSURANCE  U^ON   LIVES. 

CHAP,  that  day  tweivectionchi  and  the  pei^fon  dM  on  cbc  day  named, 
whether  the  infurer  wa§  liable.     The  court  held  that  he 


The  cafe  was  thU  :  A  policy  oF  infurance  was  made  to  infiiie^ 
SirRobertHow-  thc  life  of  Sir  Robert  Howard  for  one  year*  from  the  (ky  of 
2  Sa*ikeid%25.  ^^  ^^^^  thereof;  thc  policy  was  dated  on  the  3d  day  of  St^ 
" '-^/jy'"^"^   Umber  1697.     Sir  Robert  died  on  the  3d  of  September  1698, 

about  one  o'clock  in  the  morning.  Lord  Holt  held  4!hat  from 
the  day  of  the  date  excludes  the  day,  but  from  the  dace  in- 
cludes it  (a)  \  fo  that  the  day  of  the  date  muft  be  exdiidtd  her^ 
and  the  underwriter  is  liable. 


Although  from  a  perufal  of  the  note  below,  it  will 

that  no  difficulty  could  occur  on  fuch  a  point  at  the  prefent 

Vide  the  Appen-  day  ;  vet  it  is  ufual,  in  order  to  prevent  dtfputes,  to  inibtin 

dii^  No.  3»  '  .  . 

the  modem  policies  **  ihefirji  and  lajl  days  hcluded.** 

C  437  ]  Policies  on  lives  are  equally  vitiated  by  fraud  or  falfehood,  as 

thofeon  marine  infurances;  becaufe  they  are  equally  contnfis 

of  good  faith,  in  which  the  underwriter,  from  neceflity^  muft 

rely  upon  the  integrity  of  the  infured  for  the  ilatement  of  cir* 

Vide  anrc,  316.    cumfiances.     Indeed,  the  cafe  of //7///wg^tf;;i  v.  Ti&^rwiw^wjit 

which  we  took  occafion  to  cite  in  fupport  of  the  dodrine  laid 
down  in  the  chapter  upon  Fraud  in  Marine  Infurances^  was  a 
policy  upon  a  life  infurance. — In  another  cafe,  the  principles  of 
fraud  were  confidercd  as  far  as  it  afiefls  this  contrail. 

Srackpoic  v.  It  was  an  a£lion  on  a  policy  of  infurance  for  150  /,  at  foat 

Simon,  Sirtingf  .  .•rT>  01  niij- 

arGuiidhnti,        gumeas/^r  cent,  m  cafe  Drurj  Sheppey  fhould  die  at  any  uine 
Hihry  Vac.        between  the  ift  of  April  1777  and  the  itt  of  April  1778,  both 

days  included,  and  during  the  life  time  of  John  Sheppej^  the 

'  (4)  In  the  law  books,  nor  perhaps  much  to  thc  honour  of  the  profeffion,  this 
dtflin^ion  taken  by  Loid//c//  was  at  one  time  held  to  be  law,  at  otfaen  not: 
lumetimes,  thcfe  cxpreiTions  were  held  (o  mean  the  fame  thing  ;  at  otlterY  tD  ha 
i}uiie  different.  In  the  year  1777,  however,  this  glaring  abrurdiry  was  entMcff 
llone  away,  and  the  Court  of  King's  Bench  unanimoufly  held,  after  inucb  deli- 
beraiiun,  that  they  mean  the  fame  thing;  that  they  (hall  either  be  exclHiive  or 
Inclufive,  according  to  the  context  and  fuhjeA  matter,  and  (kaJl  be  fo  coHhucd 
as  moft  effcAually  to  fupport  the  deeds  of  the  partica,  and  not  to  deftroy  thcra^ 
See  Lord  Miwtfie/d's  very  elaborate  argument  upon  this  occafivn,  in  which  aH 
the  cafes  are  fully  ftaied  and  confKlescd.  P^g^.  v.  th^Dukc  of  LteJi,  C»ufcr'$ 
Reports  714. 

la  Jier 


or    INSURANCE   tJi*ON  tlVES.  43J 

fsith^r  of  Drury:  but  in  cafe  tbc  f^id  Jghn  (hould  die  before  the  c  ,H   A   p. 
faid  Drury^  th^  policy,  to  be  %'oid  y  the  queftion  was,  as  to  the  v-i^-V-^^ 
jreprefentatioa  of  the  life  at  the  time  of  the  infur^jice.  The  in-         * 
tereft  m  the  infurance  was  90Q/.  due  from  Drury  Shfppeyio  the . 
ptaintiftl   It  was  admitted^  that  the  life  expired  within  the  time 
limited  in  tbc  policy*  Drury  Sheppey  had  a  place  in  tlie  Cuftom- 
houfeof  Inhtki^  and  was  in  bad  circumflances/    He  went  to 
the  SQUth  of  Frana  for  the  benefit  of  his  healthy  or  to  avoid  his 
creditors,  and  there  died.  The  broker,  who  eflfefled  the  policy, 
told  the  underwriters  that  the  gentleman,  for  whom  he  adledi 
would  not  warrant,  but  from  tlie  account  he  (the  broker)  had 
received,  hs  bilievid  it  to  he  a  good  life. 

Lord  MansfieU.^r^^^  As  to  the  intereft,  this  policy  may  b« 
confldered  as  a  collateral  fecurity  for  the  debt  due  to  the  plains 
tiff.  Where  there  is  no  warranty,  the  underwriter  rUns  the  1  iffc 
of  its  beiBga  good  life  or  not.  If  there  be  a  concealment  of  the 
knowledge  of  the  Itatc  of  the  life,  it  is  a  fraud.  It  is  a  rule  that 
every  fublequent  underwriter  gives  credit  to  the  reprefcntation 
made  to  the.firft  ;  and  it  is  allowed  that  any  fubfecluent  under- 
writer  naay  give  in  evidence  a  mifreprefentation  to  the  firft.  The 
bflpker  here  dpes  not  pretend  to  any  knowledge  of  his  own,  hut 
fpeaks  from  ir^ormation.  There  is  no  fraud  in  him."  Thertf 
was  a  verdi£l  for  the  plaintiff. 

Even  where  there  is  an  exprefs  warranty,  that  the  perfon  is 
in  good  health,  it  is  fuflicient  that  he  is  in  a  reafonahle  good 
flatc  of  heakh  ;  for  it  never  can  mean,  that  the  crjlui  que  vie  ;s  ^  4^8  1 
perfeftly  free  from  the  feeds  of  diforder.  Nay,  even  if  the 
perfon,  whofe  life  was  infured,  laboured  under  a  particular 
infirmity,  if  it  can  be  proved  by  medical  men,  that  it  did  not 
at  all,  in  their  judgment,  contribute  to  his  death,  the  warranter 
fA  bealih  has  been  fully  complied  with^  and  the  ihfurer  is 
;  Uablc. 

Thus  in  an  aflion  on  a  policy  made  on  the  life  of  Sir  yamek  j^oC,  ^  ^^^^ 
•R^j  for  one  year,  from  October  1759  to  O^obtr  1760,  war*  ^^"^^ '  Bi^ckft. 
ranttd  in  good  health  at  the  time  of  rnaking  the  psHcy :  the  feft 
was,  that  Sir  yames  had  received  a  wound  at  the  battle  of  La 

If  P  a  JFeidt 
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c  H  A  F.  Fildt  in  the  year  17479  in  his  loins,  which  had  occafionej  * 
partial  relaxation  or  palfy,  fo  that  he  could  not  letaiQ  bis 
urine  or  faces y  and  which  was  not  mentioned  to  the  iDfucer. 
Sir  James  died  of  a  malignant  fever  within  the  time  of 
the  infurancc.  All  the  ph)  ficians  and  fargeons,  who  were  ex- 
amined for  the  plaintiff,  fwore,  that  the  wound  had  no  fort  of 
connexion  with  the  fever ;  and  that  the  want  of  retentioa 
was  not  a  diforder,  which  fliortened  life,  but  he  might,  not- 
withflanding  that,  have  lived  to  the  common  age  of  inaa  :  and 
Che  furgeons  who  opened  him,  faid,  that  his  inteftines  were  all 
found*  There  was  one  phyfician  examined  for  the  defendant, 
who  faid,  the  want  of  retention  was  paralytick ;  but  being 
aflced  to  explain,  he  faid,  it  was  only  a  local  palfy,  ariCng  from 
the  wound,  but  did  not  aRed  life :  but  on  the  whole  be  di4 
not  look  upon  him  as  a  good  life. 

Lord  Mansfield, — •*  The  queftlon  of  fraud  cannot  cxifl  ia 
this  cafe.  When  a  man  makes  infurance  upon  a  life  geoeralijy 
without  any  repreftntation  of  the  Rate  of  the  life  infuced,  tbi 
infurers  take  all  the  riik,  unlefs  there  was  fome  fraud  in  the 
perfon  infuring,  either  by  his  fuppreding  fome  ciicumfianceif 
which  he  knew,  or  by  alleging  what  was  falfe.  But  if  the 
perfon  infuring  knew  no  mose  than  the  inforer,  the  latter  takes 
the  rifle.  In  this  cafe  there  is  a  warranty,  and  wherever  that  is 
the  cafe,  it  mu(l  at  all  events  be  proved,  that  the  pany  was  a 
good  life,  which  makes  the  queftlon  on  a  warranty  much  larger 
than  that  on  fraud.  Here  it  is  proved  that  there  was  no  repre- 
fentation  at  all,  as  to  the  ilate  of  life,  nor  any  quefttoo  aiked 
about  it :  nor  was  it  neceifary.  Where  an  infurance  is  upon 
a  reprerentaclon,  every  material  circumftance  fhoold  be  meo« 
tioned,  fuch  as  age,  way  of  life,  &c.  But  where  there  is 
r  439  J  ^  warranty,  then  nothing  need  be  told  ;  btH  it  mufl  in  general 
be  proved,  if  litigated,  thai  the  life  was^  in  fa6i^  a  gnd  «ir, 
and  fo  it  may  be^  though  he  have  a  pariioilar  infirmity.  The. 
only  qucftion  is,  whether  he  was  in  a  reafonable  good  Jiate  sf 
healthy  and  fuch  a  life  as  ought  to  be  infured  $n  common  Unns*" 
The  jury,  upon  this  direfiion,  without  going  out  of  cotih 
fcrufld  a  verdi£l  for  the  plaintiff. 
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In  a  fubfequent  cafe,  the  fame  rule  of  decifion  was  recom-  C  H  A  F. 
l&ended  and  enforced.  It  was  an  aflion  on  a  policy  on  the  life  \.,^,^-s,>--.*^j 
of  Sir  Simeon  Stuart  Bart,  from  the  ift  of  April  innqto  the  ift  ^v»i»"  "•  ''^»«^«» 

.  ..      Sitr.  atGuild- 

01  April  1 780,  and  during  the  life  of  Eliza  Eilgley  Ewer.  Tiijs  haii,  Eaitrr  v^c, 

poKcy  contained  a  warranty  that  Sir  Simeon  was  about  57  *'  °' 

years  of  age,  and  in  good  health  about  the  nth  of  May  1779,  and 

that  Mrs.  Ewer  was  about  78  years  of  age.     The  defendant  at 

the  trial  admitted,  that  Sir  Simeon  and  Mrs,  Ewer  were  of  the 

refpeflive  ages  mentioned  in  the  warranty  ;  that  he  died  before 

the  ift  oi April  1780,  and  that  Ihe  was  living.  Two  queQions 

were  intended  to  have  been  made  \  il),  As  to  the  plaintiff's  in- 

tfereft  :  2d,  On  the  warranty  of  health.    The  former  was  dif- 

pofed  of,  by  the  plaintiff  having  proved  a  judgment  debt.  As  to 

the  latter,  it  appeared  in  evidence,  that,  although  Sir  Simeon 

was  troubled  with  fpafms  and  cramps  from  violent  fits  of  the 

-gout,  he  was  in  as  good  health,  when  the  policy  was  under^ 

¥iritten,  as  he  had  been  for  a  long  time  before.     It  was  alfo 

proved  by  the  broker,  who  effefled  the  policy,  that  the  undef* 

writers  were  told,  that  Sir  Simeon  was  fubjeft  to  the  gout.  Dr. 

Heherden  and  other  gentlemen  of  the  faculty  were  examined, 

who  proved  that  fpafms  and  cotivulfions  were  fymptoms  inci* 

dent  to  ^he  gout# 

Lord  Mampdd. — "  The  impcrfcfllon  of  language  is  fuch, 
that  we  have  not  words  for  every  different  idea  ;  and  the  real 
intention  of  parties  muft  be  found  out  by  the  fubjed  matter. 
By  the  pretent  policy,  the  life  is  warranted,  to  fome  of  the 
underwriters  in  healthy  to  others  in  good  healthy  sind  yet  there 
was  no-diflference  intended  in  point  of  fad.  Such  a  warranty 
can  never  mean  that  a  man  has  not  the  feeds  of  a  dif order.  We 
lit  dl  born  with  the  feeds  of  mortality  in  us.  A  man,  fubjeft 
to.the  gouts  isalife  capable  of  being  mfured,  if  he  has  no  fick- 
neis  at  the  time  to  m^ke  it  an  unequal  contrail."  There  w^s  P  ^j^o  1 
1^  veidid  for  the  plaintiff, 

In  a  fbnner  chapter  we  faw,  that  when  the  rilk  is  entire,  and  videanu^  c.  19, 
it  iionctf  begun,  there  Ihall  be  no  apportionment  or  return  of 
premium,  though  it  (hould  ccafe  the  very  next  day  after  it  com* 
n)(Pncec|»    The  faqie  rule  is  applicable  in  every  refped  to  the 

?  ?  3  premium 
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CHAP,  premium  on  life  inrurances  ;  for  the  contrad  is  enrire,  and  A 

XXII.  ,  . 

the  perfon  whofe  life  is  infurod,  fhould  put  an  etid  to  ii  tbe  nest 
day  after  the  rifk  commiencesy  though  the  underwriter  is  dif- 
charged,  there  would  be  no  return  of  premium.  Tliis  has  never 
beendecided  in  any  judicial  determination  exprefly  ontbepoint, 
but  it  has  frequently  been  declared  to  be  tbe  law  upon  the  fubjeS 
t>y  the  learned  judges  in  the  courfc  of  argument,  when  return 
of  premium  on  marine  infurances  was  the  point  un^erdiCniflion. 
§9wper|€69.     Thi$  was  particularly  done  in  the  cafe  of  7jmV  v.  FUtd^t^ 

\iy  Lord  Mansfield^  when  delivering  the  judgment  of  the  courts 
*^  Therje  has  been  an  in  (lance  put/'  fsiid  his  Lordlhip,  **  of  a 
*^  policy  where  the  meafure  is  by  time,  which  feems  to  me  to 
_^  '^  be  very  flrong  and  appofite  to  the  prefeat  cafe  9  and  that  is 
^  an  infurance  upon  a  man^s  life  for  twelve  months.  Thee 
f*  can  be  no  doubt  but  (he  ri&  there  is  cotiAituted  by  tbe  mea- 
f^  furc  of  time,  and  depends  entirely  upon  it :  for  tbe  under* 
^  writer  wou^  demand  double  the  premiuni  far  tw^  yean, 
«*  that  he  would  take  to  infure.the  fame  life  for  one  year  only. 
<<  In  fuch  policies,  there  is  a  general  exception  againft  fuidde. 
f'  If  the  perfon  puts  an  end  to  his  own  life  the  next  day,  or  a 
f  *  month  after,  or  at  any  other  petiod  within  tbe  twelve  monthsi 
M  there  never  was  an  idea  in  any  man's  breafi»  (hat  part  of  the 
>*  preqiii^m  fliould  be  returned." 

poijglai,  789.  Afterwards  in  the  cafe  of  Bermon  v.  Wo9dirHlget  LotA  Mam^ 
field  laid  down  the  fan|e  doctrine.  **  In  an  iofuratice  upon  a 
«<  life,  with  the  common  exception  of  filicide,  and  the  hands 
<*  of  juftice,  if  the  party  is  executed,  or  comnout  fuicide,  in 
f<  twenty-four  hours^  there  (hall  be  no  return/' 

f  rom  thefe  opinions,  \irh!ch  have  bosR  frequei^ly  rqpeated  in 
other  cafes,  the  law  upon  the  fobje^of  return  of  picmmB,  at 
;ipp1icable  to  life  infurances,  f^fns  perfefily  aCcertained  :  be* 
faufe  except  in  tlie  cafe  of  fuicide  or  a  pobli^  es^tcmjoat  Ik^ 

ci^eftion  can  never  arife. 
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Of  Infurance  againft  Fire* 


N  infurance  of  this  fort  is  a  contra£l«  by  which  the  infurer   CHAP. 

XXIIl 

in  confiderationof  the  premium  which  hereceives^under- 
raketf  to  indemnify  the  infared,  againft  all  lofTes,  which  he  may 
fullatn  in  his  houfe,  or  goods»  by  means  of  fire,  within  the  time 
limited  in  the  policy.  To  enter  upon  a  detail  of  the  various  ad* 
vantages,  which  mankind  have  derived  from  this  fpecies  of 
contrad^,  would  be  a  wafte  of  time  ;  becaufe  they  are  obvious  to 
^very  under  (landing.  As  little  does  it  fall  within  the  compafg 
of  my  plan  to  enumerate  the  various  offices  that  have  been  in- 
Aituted  for  the  purpofe  of  infuring  property  againft  fire ;  or  the 
•rules  and  regulations,  by  which  they  are  feverally  governed. 
Some  of  them  have  been  infticuted  by  royal  charter ;  others  by 
deed  inrolleJ ;  and  others  give  fecurity  upon  land  for  the  pay- 
ment of  lofles.  The  rules,  by  which  ihefe  focieties  are  govern- 
^,  are  eftabliQied  by  their  own  managers,  and  a  copy  given  to 
every  perfon  at  the  time  heinfures;  fo  that,  by  his  acqui-  SceiH.BlacklU 
efcence,  he  fubmits  to  their  propofals,  and  is  fully  apprized  of  ^^4* 
thoTe  rules  upon  the  compliance  or  non-compliance  with  which 
he  will  or  will  not  be  entitled  to  an  indemnity.  ' 

» 

•  The  cdnftfufiioa  to  be  ptit  upon  thofe  regulations  has  but 
feldom  become  the  fttbje£l  of  judicial  enquiry  ;  three  inftancef 
only  having  occurred  in  our  refearcbes  upon  this  occafion.  In 
the  propofals  of  the  London  Aflurance  Company,  and  fome  of  ^ 

the  other  offices,  there  is  a  claofe  by  which  it  is  provided,  that 
they  do  not  hold  themlel ves  liable  for  any  lofs  or  damage  by  iire^ 
happening  by  any  invafiooi  foreign  enemy*  or  any  military  or 
^furpedpotmr  wbatfoeven  It  became  a  queftion,  what  fpeciea 
of  infurre^ion  fliould  be  deemed  a  military  or  ufurped  power 
vrithin  the  meaning  of  this  provifo.  It  was  held  by  the  court  of 
Common  Pleas,  againft  the  opinion  of  Mr.  Joftice  GouU^  that 
it  could  only  mean  to  extend  to  houfes  kt  on  fire  by  means  oi 
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CHAP,  an  invafioa  from  abrotd,  or  of  an  internal 
inie$  aie  employed  lo  fupport  it. 


Drinkwatcr  v. 
the  Corporation 
•f  tlte  London 
AlTurancc, 
ft  Wiifun  363. 


The  cafe  in  which  this  queftion  arofe,  was  an  a£lion  of  co\t- 
nant  againfl  the  defendants  upon  a  poHcy  of  infurance  of  a 
malting  office  of  the  plaintiff's  at  Norwich  from  fire,  in  which 
policy  there  was  a  proyifo  that  the  corporation  fliould  not  be 
liable  in  cafe  the  fame  fhall  be  burnt  by  any  invalion  by  foreigp 
enemies,  or  any  military  or  ttfurped  power  whatfoever^  and  that 
the  defendants  had  not  kept  their  covenants,  to  the  plaintiff's 
damage.  The  defendants  plead  firft  the  general  iffue,  that  they 
have  not  broke  their  covenants,  and  thereupon  iffue  k  joised. 
adly,  They  plead  that  it  was  burnt  by  an  ufurped  power  \  the 
plaintiff  replies,  that  it  was  not  burnt  hy  anujurped p&iver^  and 
tliereupon  ilfue  is  alfo  joined.  This  caufe  was  tried  at  Noruich 
affizes;  a  verdifl  was  given  forthe  plaintiff,  and  469/.  damaged, 
fubjedl  to  the  opinion  of  the  court,  upon  the  followmg  cafe, 
viz.  That  upon  Saturday  the  27th  oi  November^  a  mob  arofeat 
Norwich  upon  account  of  the  high  price  of  proviOons,  aod 
fpoiled  and  deftroyed  divers  quantities  of  flour;  thereupon  ibe 
proclamation  was  read,  and  the  mob  difperfed  for  that  time.  Af- 
terwards another  mob  arofe,  and  burnt  down  the  malting  office 
in  the  policy  mentioned.  The  queflion  is,  whether  the  plain- 
tiff is  entitled  to  recover  in  this  aflion.  This  cafe  was  twice 
argued  at  the  bar,  and  the  court  took  time  to  deliberate ;  after 
which,  as  the  judges  differed  in  opinion,  they  delivered  their 
.  opinions Jeriatim, 

Mr.  JuTlice  Gould  was  of  opinion,  that  the  malting  office 
beitig  burnt  by  the  mob,  who  rofe  to  reduce  thf  price  of  pro- 
vifions,  the  fame  was  burnt  by  an  ujurped  pnuer^  within  the 
true  intent  and  meaning  of  theprovlfoin  the  policy  :  to  ftew 
Ifhat  it  was  an  ufurped  power  for  any  perfons  to  affemble  them- 
felves,  to  alter  the  laws,  to  fet  a  price  upon  vtduals,  >!^c.  lie 
eited  Popham  122,  where  it  is  agreed  by  the  juftices,  f  bat  to 
attempt  fuch  a  thing  by  force  is  felony,  if  not  tiealbn ;  aid 
therefore  judgment  ought  to  be  for  the  defendant. 

Mr,  Juflice  Bathurjf. — "  The  worUs  ♦*  ujkrpid  ppmr" 
in  the  provifo,  according  to  the  tru^  ii&pcurt  thereofs  and  the 

meaning 
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doeing  oftht  fsarties,  cm  only  tneain  an  Invaffon  of  the  king^^  C  if  A  F. 
dom  by  foreign  enemies  to  give  laws  and  ufurp  the  government 
thereof,  or  an  internal  armed  force  in  rebellion,  affaming  the 
power  of  government  by  making  laws,  and  punifliing,  for  not 
obeying  thofe  laws.  The  plea  alleges  that  the  malting  office 
was  burnt  by  <z;i  ufurped  power  unlawfully  exercifed,  but  does 
nof  charge  that  ufurped  power  as  a  rebellion ;  that  a  mob  rofe 
'm  Harwich  on  account  of  the  price  of  vifluals,  and  as  foon  as 
the  proclamation  was  read,  they  difperfed  ^  therefore  judgment 
ought  to  be  for  the  plaintiff.'^ 

Mr.  Juftice  Oive. — **  The  words  rouft  mean  fuch  an  ufurped 
power  as -amounts  to  high  treafon,  which  is  fettled  by  the 
a5th  of  Edward  Third.  The  offence  of  the  mob  in  the 
prefent  cafe  was  a  felonious  riot,  for  which  the  offenders  might 
have  fuffered ;  but  it  cannot  be  faid  to  be  an  ufurped  power  \ 
therefore  I  am  of  opinion  that  judgment  fliould  be  given  for 
the  plaintiff/* 

Lord  Chief  Juftice  Wtlmci, — "  Upon  the  heft  confideratton 
X  am  able  to  give  this  cafe,  I  am  of  opinion,  that  the  burning 
of  the  malting  office,  was  not  a  burning  by  an  ufurped  power 
within  the  meaning  of  the  provifo.  Policies  of  infurance,  like 
all  other  contrafls,  muft  be  conftrued  according  to  the  true  in- 
tention of  the  parties.  Although  the  counfel  on  one  fide  faid^ 
that  policies  ought  to  be  conftrued  liberally  \  on  the  other  fide, 
that  they  ought  to  be  conftrued  ftridly ;  in  a  doubtful  cafe  I 
think  the  turn  of  the  fcale  ought  to  be  given  againft  the 
fpeaker,  becaufe  he  has  not  fully  and  clearly  explained  himfelf. 
The  imperfedion  of  language  to  exprefs  our  ideas  is  the  oc- 
cafion  that  words  have  equivocal  meanings;  and  it  is  often  very 
uncertain  what  the  parties  to  a  contraQ  in  writing  mean* 
When  the  ideas  are  (implei  words  exprefs  them  clearly  ; 
but  when  they  are  complex,  difficulties  often  artfe  :  imd  men 
differ  much  about  the  ideas  intended  to  be  convey^  by  woixk  : 
In  the  prefent  cafe,  what  is  the  true  idea  conveyed  to  the 
mind  by  the  words  ufurped  power?  The  rule  to  find  it  out 
ss  to  coniider  the  words  of  the  context,  ahd  to  attend  to  the 
^pular  ufe  of  the  words,  according  to  Horace^  Arhitrium  ejl^ 

4t 
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c   H   A.  r.   if  jui^  tt norma  hqunuS.     My  idea  of  the  wordt,  humi hf  mm 

ufuTfud  p9wer^  from  the  context  isi  that  they  mean  bunic 
or  fet  on  fire  by  occafion  of  an  invafion  fkom  abroad^  or  of  so 
internal  rebellion,  when  armies  are  employed  to  fuppott  it, 
when  rhe  laws  -are  dormant  and  frieot,  and  firing  of  towna  are 
unavoidable  ;  thefe  are  the  outlines  of  the  pi£hjie  drawn  by 
the  idea^  which  thefe  words  convey  to  my  mind.  The  Ane 
of  the  incorporation  of  this  fociety  of  the  Londm  AQbranoB 
Company,  was  foon  after  a  rebellion  in  this  kingdom,  and  it 
was  not  fo  romantic  a  thing  to  guard  againft  fire  by  rebelliont 
as. it  might  be  now  ;  the  time,  therefore,  is  an  argument  with 
me  that  this  is  the  meaning  of  thefe  words.  Rebellious  mobs 
may  be  alfo  meant  to  be  guarded  againft  by  the  provife,  be* 
caufe  this  corporation  commenced  fopn  after  the  riot  a3  ;  and 
if  common  mobs  had  been  in  their  minds,  they  would  have 
made  ufe  of  the  word  moh.  The  words  **  ufurped  poxver^* 
may  have  a  great  variety  of  meanings  according  to  the  fubjed 
matter  where  they  are  ufed,  and  it  would  be  pedantic  to  dc« 
fine  the  words  in  their  various  meanings;  but  in  the  prefeot 
cafe,  they  cannot  mean  the  power  ufed  by  a  cOmmoa 
mob.  It  has  not  been  faid,  that  if  one,  or  fifty  perfons  bad 
wickedly  fet  this  houfe  on  fire,  that  it  would  be  whhin  the 
meaning  of  the  words  yfurfed  pnver.  It  has  been  objeQed 
that  here  was  an  ujurped power  to  reduce  the  price  of  viAuali» 
but  this  is  part  of  the  power  of  the  crown  ;  and  therefore  it 
was  an  ujurped potver :  but  the  king  has  no  power  to  reduce  Wie 
price  of  vi£luals.  The  difference  between  a  rebeUious  mobs 
and  a  common  mob,  is,  that  the  firft  is  high  treafon ;  the  latter 
a  riot  or  a  felony.  Whether  was  this  a  common  or  a  rebcUious 
mob  \  The  firft  time  the  mob  rifes,  the  magjfiraies  read  the 
proclamation,  and  the  mob  difperfe  ;  they  hear  the  law  and  iro- 
mediately  obey  it.  The  next  day  another  mob  rlfes  on  the 
fame  account,  and  damages  the  houfes  of  two  bakers ;  thirty 
people  in  fifteen  minutes  put  this  army  lo  flight,  they  were 
difperted  and  heard  of  do  more.  Where  are  the  j^/er  belli 
which  Lord  Hole  dcfcribesf  This  mob  wants  an  univerialily 
ef  purpofe  to  deftroy^  to  make  it  a  rebellious  niob»  or  high 
treafon.  i  Hole'%  P.  C.  135*  There  mud  be  ao  tsniter^ 
faliryi  a  purpofe  to  deflroy  a//  boofes^  aU  iaclofutes^  all  bawd; 

boufesi 
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iMuftsy  Sec.   H«ra  they  fell  upon  two  bakets  aqd'a  millert  and  c  H .  a  .  p. 

If  XIII 

the. mob  cbaftised  tliefe  particular  perbns  to  abate  the  price  of 
ptovifi^iis  in  a  pafticuiar  place  :  thic  cbes  nor  amount  to  a  re* 
beliiooa  nnob.  When  the  laws  are  executed  with  fpirit>  mobs 
are  eafily  quelled  ;  foinctiines  a  courageous  a£l  done  by  a  fingie 
perfbn^  will  quell  and  difperfe  a  mob.  And  fometimes  the 
wHiiotn  of  an  individual  will  do  the  fame,  as  is  thus  beauti- 
faUf  defcribed  by  Firgil^ 

Ac  9f€hti  magno  in  populo  cum  jape  coorta  ejl 
Seditio^  frnviique  animis  ignobik  vulgus^ 
yamqut  faces  etfaxa  volant :  furor  arma  nilnijlrat* 
Turn  pieUUe  gravem^  ac  miriiis^Ji  forte  virum  quern 
Confpexire^  Jilentf  arreSllfque  auribus  adjlant : 
Jlte  regit  di^is  animos,  et  peSfora  muket. 

But  amongfi  armies,  the  laws  are  filenced,  and  the  wifdom 
or  courage  of  an  individual  will  (ignify  nothing.  Upon  the 
whole,  I  am  of  opinion,  that  there  mud  he  judgment  for  the 
plaintiff:  and  accordingly  xhcpoftea  was  ordered  to  be  delivered 
to  the  plaintiff,  by  three  judges  againft  one. 

The  Sun  Fire  OiSce  has  ufed  words  of  a  larger  and  more 
extcnCve  import  than  tbofe,  which  were  the  fubjedl  of  difcuf* 
(son-  in  the  laft  ca(e ;  for  the. proprietors  of  that  company 
declare,  that  they  will  not  pay  any  lofsor  damage  by  fire,  hap- 
pening by  any  invafion,  foreign  enemy,  civil  commetianj  or  any 
military  or  ufurped  power  whatfoever*  A  cafe  has  unfortunately 
arifen,  in  which  the  meaning  of  thefe  words,  civil  commetionp 
has  been  the  fuli^A  of  judicial  enquiry* 

An  aSion  was  brought  on  a  policy  of  infurance  to  recover  Langdaiev.Ma« 
from  the  Son  Fire  Office  a  fatisfafiion  for  damage  done  to  the  sittings  at     ' 
plaintiff's  honfcs  and  goods  by  the  riotm,  wbo^  it  is  very  well  vacl'^Sso!**'^*^ 
known,  and  hiSLary  will  inform  poflerity,  in  yunei'jSOf  to  the 
terroranddifmayoftbeinhabitantsofiL^m/f/fttraveried  that  city 
%  feveraldays  burning  and  defti^yingi2MM0if  Catholick  chapels» 
publick  prifoasy  and  the  houfes  of  various  individuals ;  the 
nQenfiUe  parpofe  of  thdr  adTeipibling  being  to  pro$:ure  tb^re;* 

I  peal 
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C    HA    P.    peal  of  a  wife  and  humane  law,  (which  had  pafled  for  fomt 

indulgences  to  Roman  CaihoUcks)^  and  who  were  at  laft  cmVf 
dirperfed  by  military  force.  As  the  circumfiances  of  theft 
riots  were  very  recent,  they  were  not  minutely  gone  into 
at  the  trial.  It  was,  however,  fufiiciently  proved,  that  th% 
r  ^6  »]  plaintiff,  on  account  of  his  religioil,  (beinga  Roman  Caih9Uck\ 
had  been,  amongft  others,  feleQed  asan  objefl  of  the  rage  of  ll» 
times,  and  that  his  houfes  and  eifeds  were  fct  on  fire.-  Thm 
office  defended  this  a61ion,  confidcring  that  they  were  pro- 
tected by  the  article  jufl  recited,  namely,  **  That  they  would 
**  not  anfwer  for  any  lofs,  occafioned  by  an  invafion,  foreign 
"  enemy,  civil  commotion^  or  any  military  or  ufurped  power 
**  whafever."  This  point  was  argued  much  at  length  by  iht 
counfel  on  both  fides» 

Lord  Mansfeld, — "  Gentlemen  of  the  jury,  this  is  an  adion 
brought  by  the  plaintiff  againft  the  defendants  upon  the  policy 
of  infurance  mentioned  in  the  pleadings,  for  the  value  of 
property,  which  was  confumed  by  fire.  Moft  undoubtedly 
c\*ery  man's  leaning  muft  be  to  the  fide  of  the  plaintifT,  in 
order  to  divide  the  lofs  in  fo  great  a  calamity.  But  that  lean- 
ing  mull  be  governed  by  rules  of  law  and  juftice:  and  the  only 
queftion,  that  arifes  for  your  determination  and  tha(  of  kbe 
court,  is  Cngly  upon  the  conflrudion  of  two  words  in  the  pc<> 
licy.  It  will  be  neceflary,  in  order  to  invefligate  this  matter, 
to  go  into  the  hiftory,  which  has  been  opened  and  explained 
to  you,  of  other  infurance  policies.  In  the  year  1720,  the 
London  AITurance  Company  put  into  their  policies  all  the  words 
here  ufcd,  except  civil  commoiion.  Whatever  fire  happens  by  a 
foreign  enemy  is  clearly  provided  againft :  when  they  bum 
houfes,  or  fet  fire  to  a  town,  that  is  alfo  provided  for.  What 
is  meant  by  military  or  ufurped  power  ?  They  are  ambiguous  ; 
and  they  feem  to  have  been  the  fubjed  of  a  queftion  and  de- 
TUkfiipij)*         termination.     They  mufl  mean  rebellion,  where  the  fire  is 

made  by  authority  :  as  in  the  year  1745,  the  rebels  came  to 
Derhy^  and  if  they  had  ordered  any  part  of  the  town^  ot  s 
(ingle  houfe  to  be  let  ou  fire,  that  wootd  have  been  by  aiK 
thority  of  a  rebellion.  That  is  the  only  diftrn£iion  in  the  cafe^ — 
it  muft  be  by  rebellion  got  to.  fuch  a  bead,  as  to  be  under  au^ 

7  -  thtfrity. 
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fibority.     In  the  year  1726,  fomc  years  after  the  London  Af-  CHAP, 
fttrmnce  Company  had  done  it,  the  Sun  Fire  Officeput  in  the  ex- 


<;i0ption ;  and  in  1727^  they  put  in  other  words:  they  do  not  keep 

tO'tbe  form  of  the  London  Aflurance :  they  do  not  fay  by  inva-> 

i|t>n  from  foreign  enemies  merely :  they  clearly  provide  againS 

rebellion,  determined  refeellion,  with  generals  who  could  give 

orders.  Though  this  be  fo  guarded,  the  Sun  tire  Office  did  not      [  447  J 

tkink  it  anfwered  their  purpofe ;  and  therefore  they  took  the 

words  dvil commotion*  Not  only  ufing  thofe  words,  applicable  to 

gtiard  againft  a  foreign  enemy,  againft  a  rebellion,  where 

there  are  officers  and  leaders,  that  can  give  authority   and 

p»wer  \  but  they  add  other  words  as  general  and  untechnical 

at  can  poffibly  be  ufed :  civil  commotion^  not  civil  commotion 

that  amounts  to  high  treajon.     They  avoid  faying  civil  com- 

tnotions  that  amount  to  felony :  they  avoid  faying  civil  com* 

motions  that  amount  to  mi/demeanors:  but  they  ufe  a  general 

expredion  **  if  themifchief  happens  from  a  civil  commotion,'^ 

Caking  the  largeft  and  moil  general  fenfe  of  the  words  that  the 

language  will  allow :  they  do  not  even  fay  a  riot.     It  may  be 

a  queilion  jin  point  of  law,  whether  an  affembly  or  multitude 

be  a  riot.    In  that  cafe,  they  do  not  fay  committing  a  fe1ony> 

but  fpeak  of  fire  occafioned  by  civil  commotion.     The  iingle 

queAion  is,  whether  this  has  been  a  civil  commotion.     If 

there  be  a  cafe^  to  which  thefe  words  can  be  applicable,  it 

is  to  a  cafe  of  this  fort.     I  cannot  fee  any  of  the  other  words, 

to  which  it  can  be  applied.     Ufurpcd  power  takes  in  rebel- 

lion,.  a£ltng  by  ufurped  powers  amongft  themfcK^es.     From 

a  foreign  enemy  the  office  is  fecured.     But  what  is  a  civil 

commotion  ?  it   is  fomething  elfe.      The  prefent    was   an 

infurrediun   of   the  people  refilling  all  law,  fetting  the  pro- 

te£lion  of  the  government   at  nought,    taking   from  every 

man,  who  was  the  obje6l  of  their  refentment,  that  protec- 

tion^  as  appears   from  the  evidence  given  by  the  witnefTes 

upon,  the  (a£ls,  and  which  you  all  know  as  well  as  if  no 

'witoedes  had   been  produced.      What  was  the  objc£l  and 

end  of  this  violent  infurredion  ?  It  took  place  in  many  parts 

of  the  town  at  the  fame  time,  and  the  very  fame  night ;  the 

mob  were  in  Broad-Jireet^  St,  Catherine's  in  Cclman-Jlrfety  f^t 

Blackfrian*  Bridge^  and  at   the  plaintiflF's.     What  is  the  ob-       , 

jc£l  \    General  d^Jlru^ion^  general  corfvjion.     It  certainly  was 

meant 
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mtofii  to  aim  «/  tb viry  nniab  tf  the nnfiiimiimu  -It  wasisr t« 
private  ttiatrer,  under  the  oploar  o^fmfnj  011I79  todeflcojr  «M 
PapifU  undera  pretence  or  a  cry  of  JS^#/^f7-  Bartii^geflfr* 
ral  objefi  was  diftwuSian  and  CBt^an.  Tbe  Fkrt  PcUcm  «i«i 
burnt  ^wn :  Newgate  was  burnt  down  tbe  night  beioicw 
The  King's  Bench  Prifon  is  burnt,  aad  all  the  pribness  Cet  at 
liberty.  The  new  Bridewell  is  burst ;  the  Bask  attacked : 
confider  the  coofequences*  if  they  had  fuccecded  in  deftxoying 
the  Bank  of  England.  The  Exctfe  and  Pay  Offices  m  Ermi' 
flnti  were  threatened*  Military  refiftanee^  and  an  extraoadi- 
nary  ftretch  were  made  and  juflified  by  neceffity.  Theae  wsa  a 
great  deal  of  firing,  many  men  wese  kiUed;  and.  the  hoofis-af 
a  vaft  number  of  Papifis  were  burnt  and  deftioysd.  -Whatii 
this  but  a  civil  ammotionf  No  definition  has  bMa  atteap 
ted  to  be  given  of  what  it  is.  It  is  faid»  that  thia  is  a  civil 
commotion  diftinfl  from  ufurped  power  and  rrhrlfaira  Is  is 
adoutted^  that  this  kind  of  iafurreflion  may  ajoount  t»  h^ 
treafon :  and»  to  be  fure,  it  may.  Btit  the  office  do  not  pal 
their  expe£lation  upon  tr}ang,  whether  tliey  were  gui 
treafon  or  not.  There  is  no  manner  of  doubt,  that  ^bis 
an  infurre£lion  for  a  grand  purpofe,  to  take  from  a  fet  of  meo 
the  protedion  of  the  law.  That  is  levying  war  againft  the 
king ;  there  is  not  any  doubt  of  it.  It  is  not  put  upon  that» 
but  on  the  ground  of  a  civil  commotion.  It  is  not  an  occt* 
fional  riot,  that  would  be  another  queflion.  I  do  not  give  any 
opinion  wbat  that  might  be.  You  will  give  your  opinioiM^ 
whether  the  fads  of  this  cafe  bring  it  within  the  idea  of  a 
civil  commotion.  I  think  a  civil  commotion  is  this ;  an  infiir- 
rc£lion  of  the  people  for  general  purpofes,  though  it  may  not 
amount  to  a  rebellion,  where  there  is  an  ufurped  power.  If 
you  think  it  was  fuch  an  infurre£tion  of  the  people  for  the  par* 
pofes  of  general  mifchief  though  not  amounting  to  a  rebellion, 
but  within  the  exception  of  tbe  policy,  you  will  find  for  tht 
defendants.  If  not,  you  will  find  far  the  ptaintifil**  The 
jury,  agreeably  to  the  Chief  Ju(lice*s  direQion,  found  for  the 
defendants  (a). 

Whea 


Tarleton  and 
others  v.  Stani- 
forth,  5  Term 
Rep.  695. 


{a)  In  a  policy  ofinfurancQ  againft  lofs  by  fire  from  half  a  year  to  balf  ajear, 
the  infurcd  agreed  to  pay  the  ptemiunx  hal^y;early  <*  as  long  as  the  aiTurcrt  &t>ixul 
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Wben  a  fire  happens^  and  the  party  fuftatoi  a  lafa  in  con-    C   H    A   f . 
fequesce  of  it,  be  is  bound  by  the  primed  pneiporalft  of  moft  »  ,^  ^    ^  ^ 
of  the  fecieciesy  to  give  inaraediate  notice  thcrecf  to  tfae  office  ^^  '^^  priat«d 
in  which  he  is  tnfured ;  and  as  foon  as  poffibte  after wardty  or  different  Fire 
within  a  limited  time  according  to  the  regiriations  of  fbmc,  to        ^^ 
deliver  in  as  particular  an  account  of  his  ]ofs>  or  damage^as  the 
nature  of  the  cafe  will  admit ;  and  make  proof  of  the  fame  by 
his  oath  or  affirmation,  by  books  of  accounts,  or  fuch  other 
vouchers  as  Ihall  be  required,  or  as  fliaH  be  in  exillence.    It  ia 
alfoneceflary  that  the  infuredfhould  procure  a  certificate  under 
the  bands  of  the  miniflers  and  churchwardens,  together  with 
fome  other  reputable  inhabitants  of  the  parifh,  not  concerned 
in  fuch  lofs,  impoifttng,  that  they  are  well  acquainted  with  the 
charaOer  and  cireuinflances  of  the  fufierer  or  fufferers ;  and  da     [  449  J 
know,  or  verily  believe,  that  he,  (he,  or  they,  have  really,  and 
by  misfortunes  fuflaiited  by  fuch  fire  the  loft  and  damage  there«« 
in  mentioned  (tf).     When  any  lofs  is  fettled  and  adjufled,  the 
fufierers  are  to  receive  immediate  fatisfaQion,  without  aair 
dedu^on. 

agree  to  accept  the  £ime,  iviihin  1 5  dayi  after  tie  expiration  of  ikeformtr  half 
yeaT\"  and  ic  was  alfo  ftipulated  that  no  infurance  (hould  take  place  till  the  pre- 
miom  was  nAually  paid;  a  lufs  happened  within  15  days  after  the  end  of  one  half 
year,  (nit  before  tihe  pnemlum  for  th«  nest  was  paid ;  and  it  was  held  ihat  tho 
aflvUTtrs  weie  not  liable^  (hough  (be  afliKcd  teodcrcd^the  preoiiMin  before  ibe  rii4 
•f  the  15  days,  but  after  the  loft. 

The  deftnifonCfl  in  the  above  caufc  were  members  oF  a  focicty  at  Liverpool,  for 
the  inftirance  of  prf>perty  from  fire :  but  foon  after  tlie  decifion,  the  Royal  £x<* 
change  Aflurance  CompHny>  the  Phcsnix,  and  fooie  other  Infurance  Cuonpinicsi 
save  notice  that  they  did  not  mean  to  iak.e  advantage  of  the  judgment  fo  pro- 
nouneed,  but  would  hold  iherofelves  liable  for  any  lofs  during  the  15  days  that 
Vere  allowed  for  the  payineat  of  the  infurance  upon  annual  policies,  and  ail  other 

I 

policies  for  a  longer  period.     But  that  policies  for  a  ihortcr  period  than  a  yea( 
Would  ceafe  at  fix  o'clock  in  the  evening  of  the  day  mentioned  in  the  policy. 

{a)  Since  the  three  former  editions  of  this  work  were  publKhed,  it  has  been   VVorflcy  v. 
held  by  the  Court  of  King's  Bench  upoti  a  wm  of  error  from  tlte  Cuurt  of  Com-   VVood, 
mon  Pleas,  that  the  printed  propofals,  containing  the  above  ciaufe,  aie  to  he  con-    •  h   Ki  citit 
iidercd  as  part  of  the  policy :  and  that  the  procuring  fuch  a  certificate  is  a  con-    ^y^.  $.  (j, 
dliion  precedent  xo  the  right  of  the  aiTutcd  to  recover,  and  cannot  be  difpcn fed    Sec  alfo  Rout- 
with,  even  though  the  miniftcr  and  churchwardens  wrongfully  rrfufe  to  grant  *^^^g.'  fuji"^'* 
fhe  certificate.  ^54'  and 

QUI  in  ^n  V. 

Bewick, 
In    2  H.  Black. 

5-77.  note  («). 
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C   M    A   P.       la  the  Lix  Mgrcqiofi^t. ttit  iuA^ ibsir  pdlidet  ta Ittirfb and 

V-^^-v^*^   live*  admit  t>f  no  mierap, '  That  tbi*  it  true  of  <lfie  Wmel 

Bnwcs  4th  edit,   not  be  denied,  as  we  have  atfcad/flieWA  ttitil^ 

Vide  p.  414.        chapter  ;  becaofe  the  payment  of  the  ^kut^t  lUflT^qjeodalijIiPB 

one  Angle  event,  which  moft  uah^Uf  happen,  or  not«r  aik-  ^Wrt 

that  it  cannot  be  true  of  infurances  againft  fir^*ctihertrf  hmSn 

ox  goods  is  equatty  clear ;  for liouf^ii  loay^  be  fafii^My^mS^gA^ 

and  goods  may  be  ^rtiaUf"  dtfiT6y€d,     inn^Nicb  cdfe^-'aHfe- 

furancc  is  a  contrad  of  indeinnitj,  the  end  of  lile'ebirtrtH  b 

anfwered  by  puiring  the  party  in  the  fame  fitualiMi'ill''4Meb 

be  was  before  the  accident  happened.     Biu  -if  tt»' HKsm  ^ 

recover  the  whole  ftfm  infured,  he  wouM  be  in  afafatftrllm- 

cion,  which  the  law  wiii  not  allow.     Indeed,  fv^Mii  ^tcAm 

quotation  from  the  printed  propofais  it  is  evideMt;*'Aail^*tle 

ItoTai  Exchange  officcs  confider  thcmfekes  liable  for  partial  k>fles,    Vmfy'imt 

Affurance  Com-   fyf  thcm,  if  Dot  all,  exoreftly  undei^akc  to  allow  alf  reiffba^ 

Sun  Fire  Office,    able  charges,  attending  the  removal  of  goods,  in  cafes-df  lifc» 

Sffice^fcc!^        and  to. pay  the  fufferer^s  lofs,  whether  the  goods  are  debajfd, 

lofi»  or  damaged  by  fuch  removal. 

Thefe  policies  of  infurance  are  not  in  their  nature  affigiiaUei 
for  they  are  only  contrails  to  make  good  the  lots,  whiok  tbi 
Gontra&ing  party  bimfelf  (hall  fuflain ;  nor  can  the  ioteiAin 
them  be  transferred  from  one  perfon  to  another  whbootlbe 
confeat  of  the  office  (a).  There  is  a  cafe  in  which,  bytlie{W>» 
pofals,  thefe  policies  are  allowed  to  be  transferred,  mi 
when  any  perfon  dies,  the  policy  and  intereft  therein  fiiait 
tinue  to  the  heir,  executor,  or  adminifirator,  refpedmljr,  to 
whom  the  property  iaiiired  ihall  belong ;  provided, 
new  payment  be  made,  Aich  heir,  execoior,  or 
do  .procure  his  or  her  right,  to  be  indorfed  on  the  fOlkff  atthe 
laid  office,  or  the  premium  be  paid  in  the  name  of  tb»faiA  feeii^ 
executor,  or  adminiilrator.  But  in  all  other  cafes -tdeie 
r  ^ro  1       be  no  aflignmeiit ;  and  the  party  claiming  an  inderofii^ 

have  an  intereft  in  the  thing  infured  at  the  time  of  tfceML 
Tbefe  points  were  decided  in  two  caufes,  one  bcRke  hM 
Chancellar  Kingf  and  tbeother  before  JLord  Harthmeb^'    ** 


(a)   But  in  marine  infurances,  the  policy  nuj  be  tnatfcacd, 
Stoddvt»    I  T«rm'  R.  26* 

Ob 
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^-t.O^thaaStU^JWjr  I7ai»  ooc  Micbard  Ireland  took  out  c  H-  A  p, 
6^  thtfcSmi  Fure-Offiee^  acpoHcy  of  I«fitraiice»  whereby  it  was  ^  ^-^  -^ ' 
nimrfli^di  tbtt  wb^cafl  the  Cud  /ivite^  had  agrred  to  pay,  or  ^>»<^^'  ^^  "»• 

n  .  .       fhcr  V.  PalxcU 

W)fe  itOil^  paidifp  (he  faid  oSice,  the  (um  of  five  Atlibp  within  and  oKher&» 

(i^^ei>  days  after  every  quarter-day,  for  the  infuranoe  of  his  cMw^wf 

hMfe»  beiqg  the  Jr^ti  Inn  st  Grauefend^  with  his  goods  and 

jMffyh^iidi^i;  as  |berein-after  exprcflcd  only,  and  not  elfewhere, 

vit*  th^dMreUing*hoofe,not  exceeding  400/.  and  for  the  goods 

iocbQifimc  ooiy^  not  eaceeding  500/. ;  and  for  the  ftabieonIy« 

poMxGe^ing  100  /.  all  then  occupied  by  James  Pe^ky  from  lofs 

md  thwry  by  fire ;  and  (o  long  as  the  faid  Richard  Irelafid 

ftoidd  duiy  pay  or  caufe  to  be  paid  five  fliilUngs  a  quarter,  at 

thcn^iA  ineiitionQd^  the  faid  fociety  did  bind  themfeivet,  tbetp 

hwi^exectttars,  afla)iniftratoii%  ^nd  affigns,  to  pay  and  fatisfy 

lhe&i4/F^^^>''^hisexecutors,adminiflratorsiandafligni|wirhici 

fiftten  dtjfs  after  every  quarter-day,  in  which  he  fliould  fufief 

|^>fii)Q«  bislpfs  not  exceeding  loou/.  according  to  the  exa6i 

teaprof^th«ir  pf  jinted  propolals.  The  policy  was  fubfcribed  tho 

?8th  oi  Juhf  1721,  by  three  of  the  trufiees  of  the  fociety^ 

Some  coofiderable  time  afterwards,  Richard  Ireland  died,  hav* 

ipg  mai^  bis.  will,  and  Anthony  his  Ton  fole  executor ;  who 

fought  the  policy  to  the  office,  and  had  an  indorfcment  made 

}))^COO>  thjit  the  fame  then  belonged  to  him :  and  afterwards, 

jfafnely*  at  or  about  Chrijlmas  1726,  he,  the  faid  Anthony^  pai4 

ibe  o&cc  a  premium  of  twenty  (hillings  for  one  year*s  in« 

^Hapcc^  from  Chrijlmas  172^,  to  Chrijlmns  1727,  as  by  an 

article  in  thepropoCils,  he  was  at  liberty  to  do.    On  the  24th 

oi  Auffi/i  1727,  a  fire  happened  at  Gravefend^  which,  among 

p|befa»  dcftroyfd  the  houfe  menttoaed  in  the  policy  ;  and  fome 

iMiii^^t^svraa^l  the  appellants  applied  to  the  office,  and  alleged| 

l)»k  they  h^d  pijrqhafed  the  houfe  ami  goods  oi  Anthony  Ireland \ 

^l|t  tjbc  fame  were  their  property  at  the  timeof  the  fire,  and  th^f 

fKil^  bad  an  affignment  pf  the  policy  made  to  them,  at  the  G^rn? 

IVpC  that  the  houft^  and  goods  were  aJTigned  ;  and  th^y  pro*      f  451  1 

^uced  an  aiEd^vit  made  by  the  appellant,  Roger  Zyirr^,  in  which 

f^  fyvcHre^  that  his  lofj^  and  damage  by  burning  the  £|id  houfel 

amouste<i^  at  a  moderate  compt^tatjon,  to  500/.  and  upwards; 

and  upon  this  aBidavit  was  indorfed  a  certificate  of  th(s  rninifter^ 

Sharchwardens,  and  gther  inhabitants  gf  Gravefrfidf  that  they 

.   .    .  C^^  vpiily 


i! 
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crap;   verily  believed,  accordingr  to  the  bcft  of  their  mformfttum,  fiie 

appellants  had  fuftained  a  lob  of  500/.  and  upwards.  Butna*. 
ther  in  the  affidavit  or  certificate,  was  any  mention  made  of  asy 
lofs  being  fuftainedby  the  appellants  by  the  burning  <»fanyfO«il 
in  tlie  faid  houfe ;  nor  was  any  affifiavit  made  by  Anthpfif  Irtkd^ 
in  whom  the  property  of  the  policy  waa»  that  he  had  fuffcrednj 
lofs.  The  appellants,  however,  infiiled  that  the  oftce  IhooU 
pay  them  loco  A  for  their  lofs  fuflained  by  the  bumicgofd* 
houfe  and  goods ;  and  they  accordingly  filed  a  bill  in  Oaxmjy 
fetting  forth,  \\i9X  Anthony  Ireland  agreed  to  fell- and affi^to the 
appel  lants  the  houfe,  (tables,  and  goods,  and  aUb^at  thefamenae 
agreed  to  affign  the  policy ;  and  that  by  indeoture  of  ttKa4di 
of  June  17179  for  250/.  Ireland  ^%A  aOign  to  theaj^Uaotta 
}eafe  he  had  of  the  houfe  and  ftables  for  the  refidue  of  i  (onflf 
70  years,  which  cotTHnenced  at  Midfummer^  16  Cav^  2.;  ^ 
the  goods,  for  which  the  appellants,  as  they  alleged,  were  tapaf 
500/.  being  intended  for  one  Th<mas  Churcb^  who  was  to  boU 
Ihe  inn  under  the  appellants,  Ireland^  by  deed  poU  of  tbe  fane 
date,  fold  the  fame  to  Church  for  his  own  ufe«  The  hill  alio 
ilated,  that  by  another  writing  of  equal  date>  Irelandi&ffixi 
the  policy,  and  all  money  and  benefit  thereof,  to  the  appdlaits< 
That  although  the  bill  of  fale  of  the  houfliold  goods  was  made  W 
Churchy  yet,  as  the  appellants  paid  the  purchafe  money  fortbe 
fame,  Church  afiigned  his  bill  of  fale  to  them,  for  fecuringtlie 
money  they  had  paid  for  the  goods;  and  afterwards,  by  another 
writing,  releafed  to  the  appellants  his  benefit  and  intcreftiatk 
policy.     The  bill  prayed  fatisfaflion. 

The  refpondents  put  in  their  anfwcr,  in  which  they  fct  forth 

the  nature  and  method  of  the  infurances  made  by  tkc  oScc, 

and  admitted  the  policy  in  queflion,  and  the  appellants  appt 

cation  for  1000/.  lofs :  but  faid,  that  the  affidavit  prodacediM 

r  4.^2  1      ^^*  agreeable  to  the  propofals  ;  and  that  they  had  been  infonstd 

and  believed,  that  no  alignment  of  the  policy  was  made  lo  Ae 

appellants,  nor  any   aflignmcnt  of  goods  made  to  tbent  if 

Churchy  till  after  the  fire.  They  infified,  that  the  policies,  ifisJ 

by  the  office,  were  not,  in  their  nature,  afTigfiable*  the  fanx  b^ 

ing  only  contraSs  to  make  good  the  lofs  which  the  coulra^ 

party  himfcif  Ihould  fullaln ;  and  the  policy  ia  <ju«ilion  w» 5"^ 

I  sad' 
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made  to  ]?/fA^r^/^//^m^,  to  pay  A/jlofs,  and  was  afterwards  de-  (5    H    a    P. 

XXIII. 
claied^ty  mdorfementto  belong  to  Anthony  Ireland;  and  that  no 

other  perfon  was  entitled  tb  the  benefit  of  it.    The  caufe  pro- 
ceeded to  jfluc,  and  witneffes  were  examined  on  both  fides ;  and 
open  the  appellants  own  evidence  it  appeared,  that  the  firft  dif- 
coUrle  between  the  appellants  and  Mr,  Ireland  about  the  policy, 
was  after  the  execution  of  the  aflignment  of  the  houfe,  and  that 
the  agreement  (if  there  was  any)  about  the  policy  was  not,  at 
the  time  when  the  appellants  agreed  to  purchafe  Ireland* $  term 
in  the  houfe.     It  appeared  further,  that  the  aflignment  of  the 
policy,  though  bearing  date  before^  was  not  made  and  executed 
till  fome  time  after  the  fire:  fo  that  the  agreement  for  afligning 
the  policy  was  a  voluntary  conceflion  of  Ireland  without  any 
confideration,  and  independent  of  the  bargain  for  the  houfe, 
and  never  made  till  after  Ireland*%  intereft  in  the  policy,  as  to 
the  houfe,  was  determined,  by  his  felling  his  infereft  in  the 
thing  infured,  and  not  carried  into  execution  till  the  thing  was 
loft.     As  to  the  appellants  property  in  the  goods,  they  proved 
an  affignment  from  Church  to  them,  as  a  fecurity  for  300/. 
but  omitted,  in  thei^  interrogatories,  the  material  queftion,  when 
this  ajpgnfneni  was  made  :  though  the  refpondents,  by  their  an- 
Wr,  put  the  time  plainly  in  iffue,  by  infifting,  that  it  was 
affef  the  fire ;  and  it  did  not  appear  that  the  appeHants  ever  had 
any  property  in  the  goods.    The  refpondents  on  their  part 
proved,  that  the  office  did  not  infure  any  perfons  longer  than 
they  continued  their  properry  in  the  thing  infured  ,  and  that 
|fer(bns  dealing  with  tbem  might  not  be  miftaken,  hxah  notice 
was  ufually  given.  > 

fcord  Chancetlor  iC//J!f .— -"  Thefe  policies  are  not  in  finances 
^  die  fpocifick  things  mentbned  to  be  infured  ;  nor  da  fuch 
ibfiirances  attach  on  the  realty,  or  in  any  manner  go  with  the 
Ifiolki  ai  incident  thereto,  by  any  conveyance  or  aflignment : 
biltithey'are  only  fpccial  agreements  with  the  perfons  infuring,  [  453  J 
Sgainrft  fcch  lofsor  damage  as  they  may  fuftaio.  The  party 
itifaring  muft  have  a  property  at  the  time  of  the  lofs^  or  he 
cSn  fisftain  no  loft  ;  and  confequently  can  be  entitled  to  no 
6li!sfaaiorf .  There  was  no  contraft  ever  made  between  the 
office  iiind  the  appellants  for  any  infurance  on  tlie  premifes  m 

QJX^'i  queflion. 
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P.  queftion.  Not  only  the  expreft  i«osdf»  but  the-eod  aod  de- 
fign  of  the  contrad  with  fnlami  Jo,  in  cafe  of  any  lo&>  linnt 
and  reftrain  the  latis&flion  to  fiich  I^s  as  Ihould  be  fnftaincd 
by  Richard  Inland  oiAy  ;  ami. the  indorfeoient  on  the  pdiqr 
declared  that  right  to  bit  executor  Anthony  Inland  00)7. 
Tbefe  policies  are  not  in  their  nature  affigoablc  ;  nor  is  the 
intereft  in  them  ever  intended  to  be  transferrable  from  one 
to  another,  without  the  expfefs  confent  of  the  office.  The 
tranfadions  in  ^le  prefent  cafe,  by  changing  their  property 
backwards  and  forwards,  and  rendering  it  uiKertain  whole  the 
true  property  is,  raife  a  fufpicion,  and  fully  juflify  the  caodoa 
of  the  office,  in  preventing  the  affignment  without  cooibait  of 
the  managers,  which  method  is  purfued  by  all  the  infiiraiice 
offices.  Befides,  the  appellants'  claim  is  at  beft  founded 
only  on  an  affignment  never  agreed  for  till  the  perfon  io- 
fured'  had  determined  his  intereft  in  the  policy,  by  partisg 
with  his  whole  property,  and  never  executed  till  the  lob 
had  adually  happened."  His  lordfliip  therefore  difaiifled  ifac 
bill. 


Upon  this  decree  there  was  an  appeal  to  the  Houle  of  Xxxik; 
and  after  hearing  counfel  on  both  fides,  it  was  orpcrcd  ans 
ADjuDOED,  that  the  fame  IhouU  be  difaiCbdt  wd  tbe de- 
cree therein  complained  of  affirmed. 


A  few  years  afterwards  this  cafe  was  dted  with  apyiphtioa 
by  Lord  Hardwichy  and  relied  upon  by  bim  as  tbe  giMod  of 

his  opinion. 


THc  Sadlert 

Company  v. 

Badcock  and 

otiicrs. 

a  Atkyns  554. 


[  454] 


Anne  S'irodey  having  fix  years  and  a  half  tooome  in  a  leafe  ef 
a  houfe  from  the  plaintiffs,  on  the  vj^isS  April  1734*  hcrnnr 
a  proprietor  of  the  Hafid4n»hand  Office,  by  iofiiring  die  iimi 
of  400/.  on  the  houfe,  for  feven  year&;  and  on  payiogtwrf^ 
fiiillings  down,  and  three  pounds  ibme  time  aft^the  Co«pnf 
agreed,  '<  to  raife  and  pay,  out  of  the  efieflts  of  ibc^  CQUlnbiitiaB 
*^  ftock,  the  faid  fum  of  400  A  to*  her,  and  her  QStc^tM*  >d- 
<<  miniftrators,  and  afligns.  To  often  as  tbe  Jbou^  A«ll<be  kiinft 
<*  down  within  the  faid  term,  pnlefi  the.  diDoQ^rs  flKNiId  build 
**  the  faid  houfe,  and  put  it  in  as  good  plight  as  bef6)«  tbe  fiie; 
5  ••and 
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w  and  on  ihe  back  of  the  policy  it  was  indorfed,  that  if  this  po-  c    HAP. 

.     .  XXIII 

«  licy  thavM  be  aifigned^  the affignment  muftbccntered  within 
**  twcnty-die  days  aftar  the  makiog  thereof/'  Mrs.  Sfrode*s 
leafe  expired  at  Midfammerx^^o^thz  boufe  was  not  burnt  down 
till  the  January  after  1740,  and  (he  made  an  aflignment  of  the 
policy  to  the  plaintiffs  the  23d  of  February  after  1740.  The 
quefBon  is,  whether  the  plaintiffs,  the  affignees  of  Mrs.  Strode^ 
are  entitled  to  the  400  /.  or  to  have  the  boufe  built  again  ;  or 
whether  the  hoofebeing  burnt  down  after  Mrs*  Strode* s  property 
ceafed  in  it,  the  Company  are  obliged  to  make  good  the  lofs  to 
her  affignee  of  the  policy.  The  Company  made  an  order, 
foMe^ient  in  time  to  Mrs.  Strode^s  policy  in  1738,  '*  That, 
^  whereas  policies  expire  upon  the  property  of  the  infured's 
**  ceafing,  if  there  is  no  application  of  the  infured  to  aflign, 
**  or  to  have  the  lofs  made  up,  then  the  perfon  having  the 
^  property  may  infurMhe  faid  houfe  in  the  faid  office,  not- 
^  withftanding  the  term  for  which  the  houfe  was  originally 
•  **  infured  is  expired.'*  There  was  evidence  read  for  the 
plaintiffs  to  (hew  that  they  tendered  the  a(fignment  to  the  de* 
fendants,  to  enter  in  their  books,  but  they  refufed  to  accept 
ofit.    • 

^  #■ 

Lord  Chancellor  Hardwicke. — «  During  the  progrefs  of  this 

caufe,  while  the  defendants  feemed  ie  depend  chiefly  upon  the 

fubfequent  order,  I  was  of  opinion  againft  them.     But,  upon 

bearing  what  was  further  offered,  I  think  tlie  plaintifiK  are  not 

entitled  to  be  relieved.  There  may  be  three  queilions  made  in 

this  caufe.  Firft,  whether  this  accident,  which  has  happened, 

is  fuch  a  lofs,  as  obliges  the  defendants  to  make  fatisfa£lion 

to  the  plaintrffiB.     Secondly,  whether  upon  the  terms  of  the 

''  bfigvnai  policy,  the  ufiice  is  obliged  to  do  it.    Thirdly,  which 

'*  is  Tdrther  confequentiai  of  tlie  former,  whether  the  plaintiffs 

'^-'  are'prdperly  aflignees  of  Mrs.  Strode  under  this  policy.    If  this 

nlatter  reded  (ingly  upon  the  policy  itfelf,  I  (hould  nut  think  it 

fucli  a  loft,  as  Would  oblige  the  defendants  to  make  fatisfadion. 

-  UnderiKis  poliey,  the  (bte  of  the  cafe  is,  Mrs.  Slrnde  was 

'  *only  a  MIee,  ber  time  expired  at  Midfummer  174Q,  the  houfe 

was  burnt  down  in  Jamunj  after,  within  the /even  years  \  the     r  ^m^  n 
'  plaintifisy  the  Sadler^  Company^  were  ground  landlords,  and 

Q^Q*,3  entitled 
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CHAP,    entitled  to  the  reverflon  of  the  term :  upon  the  13d  of  February^ 

feven  months  after  the  expiration  of  the  tean,  and  one  month 
after  the  fire,  the  aflignment  was  made,  and  in  confiderarioa 
of  five  {hillings  only  ;  fo  that  it  mull  be  taken  as  a  voluntary 
aflignment,  as  i(  (lands  before  me.  It  has  been  iofiiled,  on 
the  part  of  the  defendants,  that  the  plaintiffs  are  not  entitled  to 
recover,  as  {landing  in  the  place  of  Mrs.  Strode^  becaufe  Out 
bad  no  lofs  or  damage,  her  intereft  ceafing  before  the  fire  hap- 
pened. And  this  introduces  the  fecond  and  third  quefttoos* 
\  am  of  opinion,  it  is  neceflary  the  party  infured  ibotild  have  ao 
intereft  or  property  at  the  time  of  infuring,  and  at  tbetime  the 
lire  happens.  It  has  been  faid  for  the  plabtiffs,  that  ic  is  in 
nature  of  a  wager  laid  by  the  infurance  company,  and  tkat  it 
does  not  {ignify  to  whom  they  pay,  if  lo{l.  Now  thefe  iafo- 
rances  from  fire  have  been  introduced  in  iafer  times,  and  there- 
/ore  differ  from  infurance  of  fhips,  becaufe  there  interefi  ^rm 
initreji  is  almofl  conflantly  inferted,  and  if  not  inferted  [0)  yos 
fcannot  recover,  unlefs  you  prove  a  property.  By  the  firft 
claufein  the  deed  of  contribution  in  1696,  the  year  this  fi^cierVf 
failed  the  Hand  in  Hand  Office^  incorporated  themfelves,  the 
fociety  are  to  make  fatisfa6lion  in  cafe  of  any  lofs  by  fire.  To 
whom,  or  for  what  lofs,  are  they  to  make  fatisfaOion  ?  Wfaf , 
to  the  perfon  infured,  and  for  the  lofs  he  may  have  fnftaioed ; 
for  it  cannot  properly  be  called  infuring  the  thing,  for  theie  is 
no  pofTibility  of  doing  it,  and  therefore  muft  mean  tnfiirii^  d» 
perfon  from  damage.  By  the  terms  of  the  policy,  the  de- 
fendants might  begin  to  build  and  repair  within  fix  days  ^ha 
f  he  fire  happens.  It  hds  been  truly  faid,  this  gives  the  fbdeiy 
an  option  to  pay  or  rebuild,  and  {hews  moil  m^nifdlly  th^ 
ineant  to  infure  upon  the  property  of  the  infured,  becanfe 
;iohody  elfe  can  give  them  leave  to  lay  even  a  bricli ;  for 
another  perfon  might  fancy  a  houfe  of  a  different  kind. 
Thus  it  {lands  upon  the  original  agreement.  The  next 
qucflion  will  be,  whether  the  fubfequent  order,  made  by  the 
defendants  in  1738,  has  made  any  alteration.  I  am  of  opiBioo 
it  has  not,  for  it  was  made  only  to  explain  a  particular  cafe  iQ 
%\\Q  policy  :  for  it  might  have  been  a  queflion,  whether  MiSf 

(a)  Thrt  cnfe  was  dtcided  in  the  ytir  1743)  previous  to  the  pfin;  of  *» 
il4tu:c  ut  19  GVfr.  z.  ch.  37. 

StnJ$ 
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Strode  could  have  come,  before  the  expiration  of  the  term,  to  C   H   A   P. 

XXIH. 

exaipine  the  books  of  the  office,  and  therefore  this  order  wa^ 
made  to  give  her  fuch  a  power.  It  has  been  ftrongly  ohjeSed 
that  the  fociety  could  not  make  fuch  an  order.  I  am  very  ten- 
der of  laying,  whether  they  can  or  not.  Becaufe,  on  one 
band,  it  might  be  hard  to  fay,  that  as  a  fociety  they  cannot 
make  any  order  for  the  good  of  the  fociety :  on  the  other  hand, 
it  would  be  a  dangerous  thing  to  give  them  a  power  to  make  an 

;(Ueration,  that  may  materially  vary  the  intereft  of  the  infured« 
The  aflignment  is  not  at  all  within  the  terms  of  this  order,  bc- 
caufe  it  is  plain,  it  meant  an  affignment  before  the  lofs  happened* 
Now  with  regard  to  the  lofs  happening  before  the  aflignment 
made,  Mrs.  Strode  was  entitled  to  iK)thing  but  what  was  to  be 
paid  back  upon  the  depofit.  It  is  plain  (he  thought  fo,  for  if 
ihe  had  imagined  (he  had  been  entitled  to  400/.  would  any  friend 
have  advifed  her  to  make  a  prefent  of  it  to  the  plaintiiT?  The 
cafe  of  Lynch  y.  Dalzell^  in  the  Houfe  of  Lords,  (hews  how  Vid«  fupra. 
flri£l  this  court  and  that  houfe  are,  in  the  con{lru£lion  of  poli- 
cies, to  avoid  frauds."     The  bill  here  muH  be  difmifled. 

In  the  body  of  the  policy,  the  company  acknowledge  the  re- 
ceipt of  the  premium  at  the  time  of  making  the  infurance :  and 
by  the  printed  p/opofals  of  the  diSerent  focieties,  it  is  exprefsly 
fiipulated^  that  no  infurance  (hall  take  place,  till  the  premium 
be  aflually  paid  by  the  infured,  his»  her,  or  their  agent 
.  or  agents.  This  premium  or  can{ideration*money  is  in  all  the 
offices  at  the  rate  of  two  (hillings  per  cent,  for  any  fum  not  ex- 
ceeding 1000/.  and  two  (hillings  and  (ixpence  from  1000/. 
upwards.  But  this  tnuft  be  underfiood  to  mean  the  premium 
upon  common  injurances  only  :  for  upon  hazardous  trades,  and 
wooden  buildings,  &c.  the  premium  is  proportioned  to  the  ri(k. 
JSefide  this,  by  a  late  aS  of  parliament  a  duty  of  one  (hilling  •'-Geo.  3. 0.4$. 
and  .(ixpence  per  annum  is  laid  upon  every  hundred  pounds  of 
property  infured  from  fire.  By  a  more  modern  ftatute,  an  addi-  ayCeo.  3.  c  90. 
liooal  duty  of  fixpence,  for  every  fum  of  one  hundred  pounds  "  ^^* 
infured,  is  iropofed,  making  in  the  whole  two  (hillings  per 
eeat.  The  duty  impofed  by  the  iirit  dJSi  is  not  to  extend  to 
publick  hofpitals. 


4i*  Ot  INSURANCE  AGAINST   FIRE. 

^  XXI n  **'  ^^  ^^^^  formerly  feen,  that  whenever  the  rifle  to  be  ruii 
VmI»--v^-^^  was  entire^  there  never  was  a  return  of  premium,  though  the 
Ante,  ch.  i9»      cc^ffiiflr  IIWuTg-ceaR  antf'9ietermine~the  next  3av  after  its 

eommencement.  This  rule  applies  to  infurances  againft  fire, 
which  generally  are  made  for  one  entire  and  colmeded  por- 
r  4*57  ^  ^^^"  ^^  time,  which  cannot  be  fevered:  and  therefore  if  the 
property  infured  fliould  be  deftroyed  by  fire,  arifing  from  the 
aft  of  a  foreign  enemy,  the  very  day  after  the  commcncc- 
fnent  of  the  policy,  though  the  underwriter  would  be  dif- 
charged,  yet  there  can  be  no  apportionment  or  return  of 

premium. 

r 

yi  Gw>.3.  c.  9o»       By  a  flatute  pafled  in  the  reign  of  his  prefent  Majefty,  the 
*•  *^*  ftamp  duties  on  policies  for  infuring  houfes,  fnrnitore,  goods, 

wares,  and  merchandizes,  or  other  property  from  ]ofs  by  fire, 
fc<£f.  14.  are. repealed;. and  inftead  thereof   it  is  provided,  that  for 

every  policy  of  aflurance  from  lofs  by  fire,  where  the  fom 
infured  (hall  not  amount  to  1000/.  the  fum  of  tliree  (bit* 
lings  \  and  where  the  fum  infured  fliall  amount  to  1000/.  or 
upwards,  the  fum  of  fix  Ihillings  (hall  be  paid. 

Vide  inte>  c.  9.       As  the  puieft  equity  and  good  faith  are  e(fentiaUy  reqoilite, 

M  has  been  already  (hewn,  to  render  the  comrad  elbfioal 
when  it  relates  to  marine  infurances;  fo  it  need  hardly  he  ob- 
fervedv  that  it  is  no  lefs  elTemial  to  the  validity  of  the  poller 
-againft  fire  :  beraufe  in  the  latter,  as  well  as  in  the  former,  the 
.  infurer,  from  the  nature  of  the  thing,  is  obliged,  in  agroit 
incafure,  to  rely  upon  the  integrity  and  honefly  of  the  infoiedi 
•"as  to  the  rcprefcntation  of  the  value  and  quantity  of  the  pr^ 
pecty>  which  is  the  obje^l  of  the  infurance. 
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Policy  (f  If^urance  m  Ship  or  Goods^ 
3b  tbt  iSame  of  ®Otl)  Amen. 

at  well  IB  own  Name,  as  for  and  in 

the  Nameand  Names  of  all  and  every  other  Perfon  and  Perfons  to 
whom  the  fame  doth,  may,  or  (hall  appertain^  in  Fart  or  in  AU^ 
doth  make  Affurance,  and  caufe 

and  them  and  every  of  them  to  be  infared»  loftt  or  not  loft»  at 
and  from 


Upon  any  Kind  of  Cvoods  and  Merchandises,  and  alfe  upon  the 
Body*  Tackle,  Apparel»  Ordnance,  Munition,  Artillery,  Boat* 
and  other  Furniture,  of  and  in  the  good  Ship  or  Veffel  odled  the 

wheireof  it  Mafter,  under  God,  for  this  prefent  Voyage, 

or  whofoeter 

elfe  (hall  go  for  Mafter  in  the  faid  Ship,  or  by  whatfoerer  other 
Name  or  Names  the  fame  Ship,  or  the  Mafter  thereof,  is  or  (hall 
be  naoMd  or  called;  beginning  the  Adventure  upon  the  faid 
Goods  and  Merchandizes  from  the  loading  thereof  aboard  the 
faid  Ship,  upon 

the  fatd  Ship,  ^e. 

and  fo  (hall  continue  and  en«* 
dure,  during  her  Abode  there,  upon  the  faid  Ship,  &V*  And 
'fiirther,  until  the  bid  Ship,  with  all  her  Ordnance,  Tackle,  Ap- 
parel, i^c.  and  Goods  and  Merchandizes  wbatfoever,  (hall  be  ar- 
rived at  upon  the  did 
Ship,  Iffc.  until  (he  hath  moored  at  Anchor  Twenty-four  Hours 
in  good  Safety;  and  upon  the  Goods  and  Merchandizes,  until 
the  fame  be  there  diipbarged  and  fafely  landed.  And  it  (hall 
be  lawful  for  the  faid  (hip,  (jTr.  in  this  Voyage,  to  proceed  and 
fail  to  and  touch  and  ftay  at  any  Ports  and  Places  wbatfoever 

without  Prejudice  to  this  Infu- 
rance,  the  faid  Ship,  Cifc.  Goods  and  Merchandizes,  Cffr.  for  fo 
much  as  concerns  the  AfTurcds  by  Agreement  between  the  Af- 
fureds  and  Aifurcrs  in  this  Policy  are  and  (hall  be  valued  at 

Touching  the  Adventures  and  Perils  which  we 
the  AlTurers  are  contented  to  bearj  and  do  take  upon  us  in  this 

Voyage, 
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Voyage,  they  arc  of  the  Sea$,  Men  of  War,  Fire,  Enemies, 
Pirates,  Rovers,  Thieves,  Jcttifons,  Letters  of  Mart  and  Couo- 
ter-mart,  Surprizals,  Takings  at  Sea,  Arrefts,  Redraints,  and  De^ 
ftMvalfcaidFaUfiJf^%Prilm^  Coft- 

dition,  or  Quality  foevcr ;  Barratry  of  the  Mailer  and  Marinm, 
and  of  all  other  Perils,  Loflcs  and  Misfortunes,  that  have  or  fliaO 
come  to  the  Hurt,  Detriment,  or  Damage,  of  the  faid  Goods  and 
Merchandizes  and  Ship,  tf^c.  or  any  Part  thereof,  .'^nd  in  cafe  of 
any  Lofs  or  Misfortune,  it  fhaH  be  lawful  to  tlie  AfTurcds,  their 
Fadors,  Servants,  and  Afiigns,  to  fue,  I.ibour  and  trare^  for,  io 
and  about  the  Defence^  Safeguard,  and  Recovery  of  the  faid  <3ioaii 
and  Merchandize  and  Ship,  ^r.  or  any  Part  therccf,  wiUiout  IVe- 
judice  to  this  Infurance  ;  to  the  Charges  whereof  we  the  AfTuren 
iFiIl  contribute  each  one  according  to  the  Rate  and  Quantity  cS 
his  Sum  herein  aflured.  And  it  is  agreed  by  us  the  Infurers,  tlut 
this  Wiiting  or  Policy  oILAifurance  (hall  be  of  as  much  Force  and 
Effe^l:  as  the  fureft  Writing  or  Policy  of  Affuraoce  heretofore  made 
in  LmAardJhuHt  or  ia  Ahe  Royal  Exchat^Cf  or  elfe where  in  Londea, 
And  fo  we  the  AiTurer^  are  contented,  and  do  hereby  pfomife  aai 
.bind  omfclvei,  each  one  for  his  own  Part,  our  Heirs,  Execoton, 
and  Goods,  to  the  AiTured,  their  Executors,  Admiolftrators»  sid 
AQignsi  for  the  trUe  Performance  of  the  Premifes»  confefiiag  ogt- 
felves  paid  the  Confideration  due  unto  ua  for  this  AiFuraiiee  by  the 
AfTured 


at  and  after  the  Rate  of 


/if  Wknefi  nvhereof  we  the  Aflurers  have  fubfcribed  our  Naaa 
and  Sums  aiTured  in  London. 

M  S.  Corn,  Fifli,  Salt,  Fruit,  Flour,  and  Seed,  arc  waiiauted 
free  from  Average,  unlefa  general,  or  the  Ship  be  ftraaded; 
Sugar,  Tobacco,  Hemp,  Flax,  Hides,  and  Skin?,  are  warranted 
free  from  Average,  und^r  Five  Pounds  per  Cent,  And  aH  other 
Goods,  alfo  the  Ship  and  Freight,  are.  warranted  hcc  of 
Average  under  Three  rounds /rr  Cent,  uolcfs  genera^  or  the  Ship 
\c  flranded. 


• « 
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form  of  a  Reffondentla  Bend. 

MBfDm  all  ^n  &s  tbefe  pterentief,  That 

held  and  firmly  hound  to 


in  the  Sum>  or  Penalty  of 
of  good  and  lawful  Money  of 
Gnat  BrHtun^  to  be  paid  to  the  (aid 

or  to  certain  Attorney^  Executors,  Admiaif^ 

trators^  or  Affigns;  to  which  Payment,  well  and  truly  to  be 
made  Heirs,  Executors,  and  Ad- 

miniftratorB,  firmly  by  thefe  *Prefentt^  fealed  with 
Seal,  Dated  this 

Day  of  in  the  Year  of  the 

Reign  of  our  SoTereign  Lord  by  the  Grace  of 

God,  of  Great  Britain,  France^  and  Ireland^  King,  Defender 
of  the  Faith,  and  fo  forth,  and  in  the  Year  of  our  Lord  One 
thoufand  feven  hundred  and  The  Conditioa 

of  the  above-written  Obligation  is  fuch,  that  whereas  the  above- 
named  hath,  on  the  Day  of  the 
Date  above-written,  lent  unto  the  above*bound 

'the  Sum  of  upon  the  Merchandizer 

and  Effe^s,  to  that  Value  ladcDi  or  to  be  laden,  on  board  the 
good  Ship  or  Vcffel  called  the  ...  of  the  Burthen 

of  Tens  or  thereabouts,  now  in  the  River 

Thames,  whereof  is  Commander.     If  the  fiiid- 

Ship  or  Veflel  do,  and  ihall  with  all  convenient  Speed,  proceed 
and  fail  from  and  out  of  the  faid  River  of  Thames^  on  a  Voyage 
to  any  Ports  or  Places  in  the  Eajl  InHes,  China,  Perjia,  or  elfc- 
where  beyond  the  Cafe  of  Good  Hope,  and  from  thence,  do  and 
ihall  fail  and  return  unto  the  faid  River  of  Thames,  at  or  be- 
fore the  End  and  Expiration  of  Thirty-fix  Calendar  Months,  to 
be  accounted  from  the  Day  of  the  Date  above- written,  and  that 
without  Deviation,  (the  Dangers  and  Cafualties  of  the  Sea#  ex- 
(cepted).  And  if  the  above-bound 
Heirs,  Executors,  or  Adminifirators,  do  and  (halli  within 

Days  next  after  the  faid  Ship,  or  Veflel,  (hall  be  ar* 
rived  in  the  faid  River  of  Thames,  ixpm  the  faid  Voyage,  or  at 
the  End  and  Expiration  of  the  faid  Thirty-fix  Calendar  Montbey 
to  be  accounted  as  aforefaid  (which  of  the  faid  Times  ihall  firft 
^nd  next  happen)  well  and  truly  pay,  or  caufe  to  be  paid,  unto 
jthe  above-named  Executors,  Adminiftrators,  or 

A%P8|  the  Sum  of  pf  lawful  Money 

of 
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of  Great  Britain^  togetlkr  with 

of  like  Money,  by  the  Calendar  Monthf  and  h  proportion- 
ably  for  a  greater  orlefTer  Time  thaa  a  Calendar  Mootb«  f^r  all  foch 
Time/ and  fo  manr  Calendar  MoDth3»  as  fhall  be  elap]kd,.and  mo 
out  of  the  faid  Thirty-fix  Calendar  Months^  over  and  abave  twenty 
Calendar  Months,  to  be  accounted  from  the  Day  of  the  Date  above. 
written ;  or  if  in  the  fald  Voyage,  and  within  the  faid  Thirty-fix 
Calendar  Months,  to  be  accounted  as  aforefaid«  an  utter  Lo£b  of  the 
faid  Ship,  or  Veffcl,  by  Fire»  Enemies^  Men  of  War»  ox  any  other 
Cafualties  ihall  unavoidably  happen ;  and  the  above- bound 

Heirs,  Executors,  or  Adroiniftratoni  . 
do  and  (hall,  wjthin  Six  Months  next  after  the  Lob,  pay  and 
iati^fy  to  the  faid  £xe<;utors  or  Ad- 

mlniilrators,  or  AiC^ns,  a  juil  and  pjoportional  Averse  on  aS 
Goods  and  Effedls  which  the  faid 

carried  from  England  on  board  the  faid  (hip  or  Velfel^  and  on  all 
pther  the  Goods  and  EfTeds  of  the  faid  which  ihall 

'acquire  dunn^  the'  faid  Voyage,  and  which  (hall  not  be  unavoid- 
ably loil :  then  the  above- written  Obligation  to  be  void,  and  of  no 
Efled ;  or  clfe  to  fiand  in  full  Force  and  Virtue. 


Sealed  and  delivered  (b^ing 
firft  duly  flampt)  in  the 
Prefence  of 


} 


y.s. 
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Form  of  a  Policy  oflnfuranee  upon  a  Life. 


3lil3  tbe  JSame  of  ffot,  Amen. 


do 
eaufe 
ral  Life 
the  Term  and  Space  of 


make 
to  be  affured  upon 
aged 


Affurance,  and 

natu- 

for  and  during 


Calendar  Months,  to  commence  this 

Day  of  in  the  Year  of  oinr 

I^ord  One  thoufand  feven  hundred  and  fully  to  be 

complete  and  ended.      And  it  is  dedaied,  ""that  this  Aflurance 

is  made  to  and  for  the  Ufe,  Benefit,  and  Security,  of  the  fanl 

Executors^  Adminiflxators,  and 

Aligns,  in  cafe  of  the  Death  of  the  faid 

withii 


A  P  P  E  N  b  I  X,  ^^ 

within  the  Time  aforeCudt  which  the  above  Governor  and  Com- 
pany do  allow  to  be  good  and  fufficlent  Ground  and  Inducement 
tor  making  this  Aflurance»  and  do  agree  that  the  Life  of 

the  faid  is  and  fliall  be  rated  and 

valued  at  the  Sum  affured:  l^he  faid  Governor  and  Company 
therefore^  for  and  in  Con6deration  of  fer  Cent^ 

to  them,  paidy  do  aiTure,  afTume,  and  promifey  that 

the  faid  (hall,  by  the  Permilfion  of 

Almightv  God,  live,  and  continue  in  this  natural  Life,  for  and 
during  tne  faid  Term  and  Spade  of  ,  Calendar 

A^lonths,  to  commence  as  a^refald ;  or  in  Default  thereof,  that 
is  to  (ay,  in  cafe  the  faid 

ihally  in  or  daring  the  faid  Time,  and  before  the  full  End  an^ 
Expiration  thereof,  happen  to  die,  or  deceafe  out  of  this  World 
by  any  VVay  or  Means  wbatfoever,  that  then  the  abovefaid  Go- 
vernor and  Company  will  well  and  truly  fatisfy,  content,  and 
pay  unto  the  faid   .  Executors,  Admini- 

ftfators,  or  Affigns,  the  Sam  ot  Sams  of  Money  by  them  afTured, 
and  are  here  under-written,  hereby  promifing  and  binding  them* 
felves  and  their  SuccefTors  to  the  Afiured,  Executors, 

Adminiftrators,  or  Affigns,  for  the  true  Performance  of  the  Preml- 
fes,  confefiing  themfelves  paid  the  Confideration  due  unto  them  for 
this  Aflarance  by  the  Affured.  Provided  always,  and  it  is  hereby 
dec]|ired  to  be  the  true  Intent  and  Meaning  of  this  AiTurance, 
and  this  Policy  is  accepted  by  the  faid 

upon  Condition  that  the  fame  Ihall  be  utterly  void  and  t)f  no 
Eifefl,  in  cafe  the  finid  fhall  exceed  the  jige 

of  or  (hall  voluntarily  go  to  Sea  or  into 

the  Wars^  bv  Sea  or  Land,  without  Licence  in  Writingfirft  had 
or  obtained  ipr  fo  doingr  any  Thing  in 

thefe  Prefents  to  the  contrary  hereof  in  anywife  notwithftanding. 
In  witnefs  whereof  the  (aid  Governor  and  Company xhave  caufed 
their  common  Seal  to  be  hereunto   affixed,    and  the   Sum  or. 
Sums  by  tfaem  affured  to  be  here  vnder-Vrritten,  at  their  Office 
in  Lonkdm^  \km  Day  xi  ^       in  the 

Year  of  ti^e  Reign  of  our  Sovereiga 
Lord  by  die  Grace  of  God,  of  GreeA 

Bniakh  France^  and  Ireland^  King,  Defender  of  the  Faith,  &f^. 
and  in  the  Year  of.  our  Lord  One  thoufimd  fieven  hundred  and 

The  faid  Governor  and  Company  are  content 
with  this  Affiirance  for  £^ 
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B 


F^rm  of  a  Policy  ^f  Injur anu  sgwi/i  Fire* 


Y  the  Corporation  of  the  Royal  Exchange  Aflbrance 
of  Houfcs  and  Goods  from  Fire      ' 


Hiis  prefent  Inftrumeht  or  Policy  of  Aflurancc  witncflcthi 
That  whereas 

agreed  to  pay  into  the  Treafury  of  the  Corporation  of  the  Royct 
Exchange  Aifurance*  at  their  Office  on  the  Royal  Exchange,  Lnm- 
don,  for  the  AHurance  of 


from  Lofs  or  Damage  hy  Firo,  No<ip  itww  all  Men  by  ihefe  PrefetU, 
That  the  capiul  Stock,  £ftate»  and  Securitiet  of  the  Cud  Cor< 
poratioB  ihafi  he  fubjed  and  liable  to  pay,  make  good,  and  ia- 
tiafy  unto  the  faid  AfTured  Heirs,  Exccuton, 

or  Adminiftrators,.  any.  Lofs  or  Damage  which  ihall  or  may 
happen  by  Fire  to  the  iald  Goods  aforeiaid 

(except  loch  Goods  as  Hea%>«  Flax,  TaUow,  Pitch,  Tar,  Tor- 
pealine,  Gkls,  China,  and  £aithen  Wart8»  Writioga,  Books 
of  Aocounta,  Notes,  EUls,  Bonds^  TalUes,  ready  Mooey,  Jewcb, 
Plate,  Pffdnrei^  Gua-powder,  Hay,  Stiaw^  fiad  Com  uathreifacd), 
within  the  Space  of  twelve  C^lepd^r  Months  from  the  Day  of  the 
Date  of  this  ioftnimen^  or  foliij'  of  Afiurance,  not  exceedioj^ 
the  Sum  of 


« 1 


tod  flu^  fo  continue,  xemaitw  Md  \t  (iA>jcA  and  liable^  as  afoie* 

iaidt  from  Year  to  Year,  to  be  coiiq^utcd  from  the 

Day  of  in  every  Year,  for  (b  k)^g  TioBe  as  the  laid 

Aflured  (hall  well  and  truly  pay,  or  caufe  to  be  paid,  the  Sam  of 

into  the  Treafury  of  the  (aid  Corpo- 
ration, on  or  before  the  Day  of 
which  (hall  be  in  each  fucceeding  Year,  and  the  faid  Corpora- 
tion fhall  agree  thereto  by  accepting  and  receiving  the  fame; 
which  faid  Lofs  or  Damage  fhall  be  paid  in  Money  immediatdr 
after  the  fame  (hall  be  fettled  and  adjufled,  or  other  wife,  if  the  faid 
Lofs  or  Damage  (hall  not  be  adjtillcd,  fettled,  and  paid  within 
iixty  Days  after  Notice  thereof  ihall  be  given  to  the  iaid  Corpo- 
ration, by  the  faid  AfTured,  that  then  the  faid  Corporation,  their 
Officers,  Workmen,  or  Afligns,  fhall,  at  the  Charge  of  the  laid 
Corporation,  at  tht*  £i:d  and  Expiration  of  the  faid  fixty  Dajs, 
provide  and  fupj^y  the  faid  Affured  with  the  like  Quantity  of 
Gpodi  of  the  fame  tJort  and  Kifid,  and  %i  e^ual  Value  aad  Good« 
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nefs  with  thofe  burnt  or  damnified  by  Fire,  Prodded  always  ne* 
^Dtrihele/s,  and  it  is  hereby  declared  to  be  the  true  Intent  and 
Meaning  of  this  Deed  or  Policy,  That  the  faid  Stocky  Eilate,  and 
Securities  of  the  faid  Corporation  flilU  aot  be  fubjcdl  or  liable  to 
pay  or  make  good  to  the  Affured.  any  Lofs  or  Damage  by  Fire^ 
which  (hall  happen  by  any  Invalion,  Foreign  Enemy^  or  any 
military  or  ufurped  Power  whatfoever.  Provtded  alfof  That  this 
Deed  or  Policy  Ihall  not  take  place  or  be  binding  to  the  faid 
Corporation  until  the  Premium  for  one  Year  is  paid,  or  in  cafe 
the  faid  A  flu  red  ihall  have  already  made,  or  (hall  hereafter  make 
any  other  Aflurance  upon  the  Goods  aforefaid,  unlefa  the  fame 
Ihall  be  allowed  of  and  fpccified  upon  the  Back  of  this  Policy  : 
Or  if  the  faid  at  the  Time  when  any 

fuch'Fire  (hall  happen,  ihall  be  in  the  Pofleflion  of*  or  let  to  any 
Perfon  who  (hall  ufe  or  ezerclfe  therein  the  Trade  of  a  Sugar* 
baker.  Apothecary/  Chymift,  Colour-man,  Diftiller,  Bread  or 
Bifcuit-bak.er,  Ship  or  Tallow-chandler,  Stable-keeper,  Inn- 
holder,  or  Maltder,  or  fliall  be  made  ufe  of  for  the  (towing  or 
keeping  of  Hemp,  Flax,  Tallow,  Fitch,  Tar,  or  Turpentine; 
but  that  in  all  or  any  of  the  faid  Cafes  thefe  Prefents,  and  every 
Claufe,  Article,  and  Thing,  herein  contained,  (hall  ceafe,  detert 
mine,  and  be  utterly  void  and  of  none  £ffe£t,  or  otherwife  (hall 
remain  in  full  Force  and  Virtue*.  In  Witnefs  whereof  the  faid 
Corporation  have^  caufed  their  common  Seal  to  b€  hereunto  af- 
fixed, the  '  Day  of  in  the 

Year  of  the  Reign  of  our  Sovereigfn  Lord 
by  the  Grace  of  God,  of  Great  Britain, 
France,  and  Ireland^  King,  Defender  of  the  Faith|  £^r.  and  in 
the  Year  of  our  Lord  One  thoufand  feven  hundred 

N.  B.  Thit  Policy  to  be  of  no  Force,  if  aiHgned, 
unlefs  fuch  Aifignment  be  allowed  by  an  Entry 
tliereof  in  the  Books  of  the  Company. 
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jfiafidonmaii* 

BEFORE  a  pcrfotfi  infured  can  de- 
mand from  the  underwriter  a  re- 
compen<!e  for  a  total  lofs,  he  tnufl 
abandon  to  him  whaterer  claims  he 
may  have  to  the  property  infured. 

Page  82,  143 
The  timcy  within  which  fuch  an  aban- 
donment muA  be  made,  was  not  fixed 
in  England  till  lately  by  any  {>ofitivc 
regulation  or  decifion.  81,172 

Abandonment  is  as  ancient  as  the  con- 
tra^ of  infurance  itfelf.  ^     143 
When  an  abandonment  is  made>  it  muii 
.   be  totaU  and  not  partial.  144 
The  infrired  may  in  all  cafes  chiifc  hot  to 
abandon ;  but  he  cannot  at  his  plea- 
fur«  abandon,  and  thereby  turn  a  par- 
tial into  a  total  lofs.                     i^/V. 
frhe  infured  may  abandon  to  the  under- 
writer>  and  call  upon  him  for  a  total 
lofs,  if  the  damage  exceed  half  the 
>ralue ;  if  the  Toyage  be  abfolutely  loft 
Or  not  worth  purfuing ;  if  farther  «x- 
pencc  be  neceffary ;  or  if  the  infurer 
will  not  engage  at  all  CTcnts  to  bear 
that  expence,  though  it  ihould  exceed 
the  value,  or  fail  of  fuecefs.   145, 1  fi* 

But  he  cannot  abandon^  unlefs  at  fome 
period  or  other  of  thfc  voyage,  there 
has  been  a  total  lofs  ;  and  if  neither 
the  thing  infui-ed,  nor  the  voykgc  be 
loft,  and  the  dtoagt  does  not  amount 
to  a  moiety  of  the  value,  he  (haU  not 
be  allowed  to  abandon  146,  164 

Abandonment  mud  be  made,  though  the 
property  be  converted  into  money. 

The  do^rine  of  abandonment  illuftrated 

by  the  cafe  of  Go/s  v.  IVUbers,      148 

And  alfo  by  the  cafe  of  Milla  t^  Fktcber. 

»5« 


The  right  to  abandon  moft  depeiid  on 
the  nature  of  the  cafe  at  the  time  of 
the  adion  brought,  or' at  the  time  of 
the  offer  to  abandon  ^  and  therefore  iff 
at  the  time  advice  is  received  of  the 
lofs.  It  appears  that  the  peril  is  Over 
and  the  tning  in  lafety,  the  infured 
has  no  right  to  abandon.  P.  146, 159 

Thus  in  a  cafe  where  there  was  a  capture 
abd  retapture,  ahd  it  was  dated  that, 
at  the  time  of  the  offer  to  abandon* 
the  ihip  was  fafe  in  porti  and  had 
fnfiained  no  damage,  the  courc  held 
that  the  infured  bad  no  right  toabah« 
don.  I 57 

But  if  the  underwriter  pay  for  ^  tbtal 
lofs,  and  it  afterwarck  turn  otit  to  be 
but  partial,  the  infured  (hall  not  be 
obliged  to  refund ;  but  the  iqfurer 
fhall  flknd  in  his  place  for  the  beiltfit 
offalvage.  164. 

A  (hip  was  itifured  from  Wyhirg  loLpm^ 
at  which  place  (he  arrived :  the  jury 
found  that  the  (hip  was  not  worth  re^ 
pairing  :  but  the  damage  fuftained  in 
the  voyage  infured  did  not  exceed 
48  /.  per  cent.  By  the  coUrt,  the  jury 
have  precluded  us  from  hying  this  la 
a ^ tbtal  lofs;  and  where  neither  the 
thing  infured  nor  the  voyage  is  loft, 
the  infured  cknnot  abandon.         iiiJm 

Infurance  on  (hip,  cai^o  and  freight,  at 
and  from  Tortoia  to  Lomhn^  vrar- 
ranted  firee  of  particular  average.  Om 
the  ift  of  AugvJI  the  whole  fleet  got 
under  way,  but  not  being  able  to  ffct 
clear  of  the  iilands,  they  anchored  that 
night,  and  next  day  got  clear  of  tlit 
iilands.  About  10  o'clock  on  the  2d 
ofAugiifl  fcveral  fqualls  of  wind  arofie, 
which  occafioasd  the  fhip  to  ftrain^ 
and  makr  waur  fo  faft  that  the  crew 
were  obliged  to  work  both  pwnpt ; 
on  the  3d  the  captain  auKknfignal  of 


^. 
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^furvey  was  had,  by  whiCh  the  ihfp 
liras  dtclartd  unable  to  proceed  to  Tea 
with  her  cargo ;  that  {he  could  dot 
be  rtpalrcd  iu  any  of  the  Engl'tfb  IVefi 

'  Infta  ffian^t ;  maiiy  of  tlif  iuga»  in 
the  bilge  and  lower  tier  verc  wafhed 
out,  and  feveral  of  the  cafks  broke 

^  ^pd  in  bad  order.  Thxs  was  held  to 
be  a  total  lofs,^  the  voyage  being  en- 

.  tirdy  defeated.  Pugs  r68 

Eledion  to  abandon,  when  to  bcinade. 

172 

Kot  ice  of  abandonment  neceflary,  thoiigh 
tbe  Aiip  and  cargo  had  been  fold, 
nhen  uotLce  of  the  iofs  was  received. 

172  0,note  {a) 

Jin  action  on  the  cafe  lies  agamft  an 
{^gcnt  for  not  having  infurcd  agret- 
^  ably  to  the  orders  of  his  principal. 

305  note  (tf) 
The  only  difference  between  this  aft  ion, 
and  that  on  the  policy  againft  the  un- 
ikrwri^is,  donlifts  in  form  :  for  the 
.  plaintiff  is  entitled  in  this  a^ion  to 
recover  the  precife  fum  he  ordered  to 
be  infuied ;    and  the  dcfchdani  has 
•very  benefit  of  which  the  underwri- 
ter coufd  have  taken  advantage,  fucli 
af  fi^udr  deviation,  nou-compl lance 
^witji  .warranty,  5c«.       50,1^,  mote  (a) 
liuwh  an  order  to  iufure  muil  be  obeyed 
hiitht  three  following  iniiances,  other- 
.  wiie  Uiis  a£lion  will  lie.    f  iril,  where 
.  a  mterchant  abr^oad  has  eficds  in  ^he 
kasdfr  of  kis  correfpondeAt  here*    Se- 
cond, where  the  merchant  ^roaAhas 
been  v/iul  to  fead  otdcrs  for  InfuraiKe, 
ttid  the  one  fcere   to  «qnaply   with 
*  them.  Thirdly;,  if  tlic  merchant  abroad 
/ifnd  bills  of  ladingf,  xnd  engraft  on 
.  them  an  order  to  in£ure»  as^  the  term 
of  the  It  acceptance.  5^4r  ^^^^ 

If  a  merchant  Jiere  accept  an  order  ior 
In fu ranee,  and  limit  the  broker  to  too 
'  fuiall  a  prcniiuni,  by  which  means  no 
,  ijUiiraace  can  bt  prycuied,  this  action 
j/ll«;5...       :     \  304,  note 

Afl:  Jiciiothoi  SftJi'l^il^uS  afum^ig  for 
J,  i^uney  had  and  i-ccclved  ior  •  the 
.  plaintiff-a  ufe,  i£  tlie  proper  fora\  of 
~  Wilun,  iu.  »rdcE  ta  recover  tiie  pre- 


^ftrefe,  and  returned  to  Tortola,     A  In  order  to  recover  upon  a  poCcy  agapS 

either  of  the  infurance  cumpaoies,  the 
a£\ion  mud  be  dekt  or  covenant,  aad 
they  may  plead  generally^ 

Page  396, 397 
When  money  ha»  beeoi  paid  by  mlibke 
to  the  iplured,  it  may  be  recDvtrat 
back  in  an  a6lion  for  money  had  and 
received  to  the  plaintiff's  ufe,      398 
In  order  to  recover  againfl  a  private  un- 
derwriter u^oQ  the  p^cy,  the  form 
of  a6^ion  i«  a  fpecial  indsbhaius  t^juaf* 
Ji$i  foiftided  upon  the  exprefk  coDtiad. 

Th6  ad  ion  may  be  brought  m  the  nunc 
of  the  broker  efie^ing  the  policy. 

Within  fifteen  days  after  a&ion  brought, 

plaintiff,  after  re<|ue{l  in  writia^BiQl 

declare  the  amount  of  all  iaiwaficei 

on  the  fame  Hiip.  Hi' 

See  title  Declaraiiotk, 


When  the  quantity  of  damage  foflaad 
in  the  courfe  of  the  voyage  i*  koowo, 
and  the  amount  which  each  int'sreris 
to  pay  is  fettled,  it  is  ufuai  for  the 
underwriter  to  imIor(e  on  the  policy, 
"  adjiiilrd  this  lofs  at  isi  much  /if 
ctnl,^'*     This  is  an  adjuftmenl.     |I7 

After  an  adjuilment  has  been  f^gtifd 
by  the  undtn^'riter,  if  he  lefufe  to 
pay,  the  owHcr  has  no  occafion  tof^o 
into  the  |^roof  of  his  Ipfs,  or  any  of 
the  e!f  cumdances.  It  is  to  be  cosfr- 
dered  as  a  not6  of  kand.^  ii? 

This  rule  ha»  been  fiace  relut4  ^ 
explained  n8 

Aftar  jii^mcnt  by  ckfaalt  upoa  a»^ 
Ided  policy,  the  plaiatiff 's  titk  t(Kj«- 
cOvffr  is  confitfred,  andptkc  ampaotof 
the  ^oa^ge  \%  fixed  by  the  policy.  *^ 

If  a  lofs  b<  total  at  the  time  of  the  ad* 
)ui)men(,  and  ihc  idfurcr  pay  fo* 
total  k>fs,  the  infnred  11  nut  obIi|td 
to  refund,,  if  it  ftiould  after^rardi  lurt 
QHt  to  be  but  partial;  bilt  tbc  Infj^r 
WiU  Hand  iu  the  place  of  the  'vhk^' 

A  box  of  bt^ttion  was  wholly  k^i  '^ 
bfs  asdjuiled  and  paid,  and  as  ^^ 
mcnt  was  entered  into,  at  the  time « 
adjollinenti  that  tic  infurcd  «n)8ld 

rrftt* 


toBk  tf-the  Princ^at  Matterti 


j^m 
#*^ 


'  t«)«iiid  tb  the  inforer  whatever  he 
"  moald  recover,  in  fuch  proportion  as 
the  fum  rnfured  bore  to  the  whole  in- 
tercft.  The  bullion  was  afterwards 
fiOif  d  up,  and  the  infured  paid  into 
Court  the  inruirr*s  proportion,  after 
deducing  falvage.  The  court  held 
this  to  be  right.  Page  1 18 

Ailimrabyn 

The  fcntcnce  of  a  Frduh  conful  refi- 
dent  in  a  neatral  country  upon  a  (hip 
brought  in  there,  is  void  by  the  law 

'  of  nations.  355 

The  fentcnce  of  a  foreign  Court  of  Ad- 
miralty is  concluQve,  as  to  every 
thing  contained  in  it ;  but  where  the 
cauic  of  condemnation  of  a  (hip  does 
not  appear  to  be  on  the  fpecifick 
ground  material  to  the  point  ia  if- 
iue,  parole  evidence  mu(l  be  allowed 
to  explain  it.  553  a 

Thus  it  it  not  conclufive  to  (hew  that  a 
fiiip  was  not  heutraU  unlefs  it  appear- 
ed that  the  condemnation  went  on 
that  ground.  ibid. 

A  (entence  of  fuch  a  C(rurt  cannot  be 
tonttoverted  collaterally  in  a  civil  fuit. 

If  It  appear  evident  tliat  the  fentence 
proceeded  upon  the  ground  of  the  pro- 
perty not  being  neutral,  that  is  coil- 
dufive  evidence  againll  the  infurcd, 
that  be  has  not  complied  with  his 
warranty 9  and  the  underwriter  is  dif- 
charged.  359,  361,  362' 

Even  where  no  ffkcial  ground  of  con- 
demnation is  dated,  but  the  (hip  is  con- 
demned as  good  and  lawful  priae,  the 
Court  here  muft  conlider  it  as  conclu- 
five  evidence  that  the  property  was 
not  neutral.  362 

If  a  foreign  Cotirt  condemn  a  neutral  as 
tnemy* t  ptapetii^  for  not  having  a  lid  of 
the  crew  required  by  a  Fnncb  ordi 
nance,  and  a^udge  k  to  be  requtfite 
^kh'm  the  ew/trttSian  of  the  treaty  be- 
tween the  countries,  mch  fentence  ia 
concluiive*  363 

Sailing  without  a  pa{rport  al  required  by 
treaties  between  America  and  other 
ftates  is  a  non-compliance  with  a  war- 
lanty  of  being  an  American* 

363,  note  {a) 


I  But  if  the  ground  of  decHron  appeaMQ 
be  not  on  the  ground  of  not  being  neu- 
tral, but  on  a  foreign  ordinance,  ma- 
nifcftly  unjuft,  and  contrary  toi  the 
laws  of  nations*  and  the  iniured  has 
only  infringed  fuch  a  partial  law,  that 
(hall  not  be  deemed  a  breach  of  hit 
warranty,  fo  as  to  difcharge  the  in- 
furcr.  Pafez6%a 

If  the  (nip  be  condemned  as  pnze,  and 
the  grounds  of  the  fentence  appear 
manifellly  to  contradid^  fuch  a  con* 
clufion^  the  Court  here  will  not  dif- 
charge  the  infurers,  by  declaring  that 
the  rnfured  has  forfeited  hb  neutra- 
lity. 364 

A  (hip  warranted  neutral  forfeits  her 
neutrality,  if  a  Court  of  Admiralty 
condemn  her  on  that  ground  for  re- 
fu(]dg  to  be  fearched*  36^ 

Condemnation  upon  furvey  not  evidence 
of  the  fads  dated  in  it«  406 

.  Agent* 

WhereVcr  there  has  been  an  allegation 
of  falfehood,  a  concealment  of  cir- 
cum(i'ances,  or  a  mifreprcfentation, 
it  is  immaterial  whether  it  be  theadl 
of  the  pcrfon  himfelf  who  is  intereft- 
ed,  or  of  his  agent ;  for  in  either  cafe, 
the  contrafb  is  founded  in  deeeptioi^ 
and  the  pdlicy  is  conleqUently  void. 

2c8 

This  rule  prevails,  even  though  the  ad: 
cannot  be  at  all  traced  to  the  owner 
&f  the  property  infured.  209 

The  plaintiff's  agent  (hipped  goods  for 
the  plaintiff,  and  vrrotc  to  the  plain- 
tiff'^ agent  in  town  to  get  an  infu- 
rance  done.  The  letter  was  dated  the 
16th  of  .September^  and  it  coiftained 
this  fentence,  "  I  this  day  (hipped  on 
board  the  Jofeph^  tabich  failed  imm^ 
diateiy,  a  cargo  of  oaU,"  ^c.  This 
letter  was  not,  however,  font  till  one 
o'clock  on  the  17th.  The  cafe  ftates^ 
that  about  fix  o'clock  in  the  evening 
of  the  16th,  ThomoM  (the  agent; 
heard  a  report  tliat  the  (hip  was  on 
/hore;  and  at  fix  o'clock  in  the 
morning  of  ths  17th  be  knca)  the  (hip 
was  loth  The  policy  was  held  void 
on  account  of  the  fraud  in  Thomas. 


Rr^ 


Agent 


Sr7P 


TaMe  if  the  Prmip'ai  Mattm. 


*     •  • 

^A^nt  pot  I II  faring  accofdinjB^.  to  dircc- 
tioaa  18  liable  to  aa  a6Uon. 

Men*     Set  JStiemjf* 

^lirratlon, 

A  policy  cannot  be  ahcrec!  after  h  is 
:    ij^tied         -  i 

ijniefg  there  be  fome  written  document 
to  ibew  that  the  intention  of  the  par- 
■     tics  was  mirtdkcn  ;  or  imlefs  it  be  al- 
tered by  confent  of  the  parties.        3 

^ma/fifan  Code. 
Si«|n€  account  of  it,     Introd.  p.  xxvH, 

Ap^rtiotiment* 
Sec  Return  of  Premium. 


*    '  Arhitratton^ 

EflcCl  of  Clan fe  of  in  a  Policy. 

•  •  •  • 

'  Arrivaf. 


39^ 


See  titleRf  Ri/k,  Continuance  of  Rlfk, 
and  Conllruclion  of  PoHcv. 

jf^^rmieni. 

Policieft  of  i-nfurance  againft  fire  arc  not 
^   afliguable  without  confcnr  of  ihe  ot- 

•     ft^V    ....  .449 

But  in   nrarinc  infuranoes,  the   polic 

may  he  transferred.       449,  note  {a 


] 


AJfumpfit,     See  Aciion, 
AJjfvrance,     See  Infurance* 

Average^  General. 

W^n  goods  arc  thrown  overboard  in  a 
fto;  tn  to  lighten  the  fhip,  for  the  ge- 


•     ovvners  of  the  (hip  and  of  the  g(X>ds 

faved,  arc  to  conlnbtitc  for  the  relief 

.  .ot  (hofc  whofc   gticd'i  are  ejected  : 

r  this  contribution  i$  called  a  general 

.  a^vcrcL^c.  ■  99>  •  ^^ ' 

Averafcand  contribution  In  commercial 

.writers,  are  fynoimuouij  terms      121 

Tha  do^riiic  of  avei^^e  was  imioduced 


Three  thmgf*  it  is  Tatd^  ttnlll^  oonc^ttf 
make  the  act  of  throwing  goods  ORr- 
board  legal ;  i  ft.  That  what  b  ^ 
condemned  to  deftru£Hoo»  be  i»  coii- 
fequence  of  a  deliberate  and  ▼ohn- 
tary  confuUatipn  between  the  taafter 
and  men.  ad.  That  the  flitp  be  m 
•diftref»,  and  that  facrificing  a  part  be 
neceflary  for  the  prefervatios  of  the 
relh  3d9  That  the  £iTing  of  the 
(hip  and  cargo  be  owing  to  the  means 
ufcd  with  that  vkw.  But  tlie  id 
ieems  to  be  the  only  material  one^ 

Page  122 

To  ati  a6lion  of  trefpafs  for  throfftne 
goods  oveiboard,  a  man  pleaded  that 
he  did  it  naxiis  levand^  caaifa  •;  and  that 
otherwife  the  paffengers  muft  hsTC 
periflicd.     The  pka  -M'at  hdd  ^ood. 

If  the  jetttjott  (that  iS)  the  throwilig  orer 
of  the  goods)  do  not  fave  the  Ifaip, 
but  n^e  perifh  in  the  ftonn,  there  ibafl 
be  no  contribution  of  fiich  goods  is 
may  happen  to  be  farrd.  123 

But  if  the  Ihip,  being  once  preferred  h} 
fuch  means,  be  afterwards  loflf  the 
property  faVed  from  tlic  fecond-aocK 
dent  fhall  contribute  to  the  loft  occa- 
fioncd  by  the  former  jcttifon.       Bid, 

The  vaiious  accidents  aikd  chaigeib 
which  will  entitle  the  fuficring  pvty 
to  call  for  a  contribution,  cnuaie' 
rared.  Hid^ 

If  goods  be  put  on  board  a  lighter,  to 
enable  the  (hip  to  fail  into  a  harboor, 
and  the  lighter  periih,  theowaenof 
the  fhip  and  the  remaining  cargo  art 
to  contribute.  124 

But  if  the  (hip  be  lofty  and  ihe^ghter 
laved,  the  owners  of  the  gooda  pre- 
fcrved  are  xrot  to  contribute^        ih^L 

Not  only  the  value  of  the  goods  tkroim 
overboard  muft  be  coafidered  ia  a 
general  aTcrege ;  but  alfo  the  vahx  of 


neral  fafety  of  the  Hup  and  cargo,  the  -     fych  as  receive  any  damage  by  wei» 


&c.  from  the  jrttifon  of  the  reft,  tfsJ. 

If  a  fhip  be  taken  aad  carried  lAto  port* 
and  the  crew  remain  to  take  caxe  of 
und  reclaim  her,  the  chaigcs  uf  le^ 
claiming  and  the  wages  and  expeoces 
of  the  &ip*s  company  during  her  ar- 
reft,  and  from  tbctimc  cfhcnr  capture 
itisfaid,  (hall  be  btovgbt  into  a^ 

•  n&ral-averafi'e.  '  •  -   ^u^M* 

Nut 
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Not  fo  for  fftilori*  wages  and  proviTions, 
faring  performance  of  a  quarantine. 

Page  12$ 

^wirt,  •  Whether  extraordinary  wages 
and  vidtiialsy  during  a  detention  by  a 
foreign  prince,  not  at  war>  be  a  fub- 
jcd  pf  average  ?  125,126 

It  leems  that  wages,  tec.  during  a  de- 
tention to  repair  are.  i^/.  ihlJ. 

^o  where  a  (hip  is  obliged  to  go  into 
port  for  the  benefit  of  the  whole  con- 
ceniy  the  charges  of  loading  and  un- 
loading, and  the  wages  and  provifions 
of  the  workmen  hired  for  the  repairs, 

.    are  a  general  average.  is; 6 

Diamonds  and  jewels,  when^  a  part  of 
the  cargo,  muil  contribute  according 

•  to  their  value.  126,129 
Ship  provilions,  the  perfons  of  the  paf- 

fengers,  wearing  apparel,  and  fuch 
jcwek  as  merely  belong  to  the  per- 
fon,  do  not  contribute.  127 

Nor  do  bottomry  or  refpondentia  bonds 
\tLEnglan4l,  111,  422 

Nor  the  wages  of  the  failors;  1 2  7 

Id  order  to  fix  a  right  fum,  on  which 
the  average  may  be  computed,  we 
fhould  coniider  what  the  whole  (hip, 
freight,  and  cargo,  would  have  pro- 
duced neat,  if  no  jettifon  had  been 

.  made ;  and  then  the  (hip,  freight,  and 
fS^Tgo  are  to  bear  an  equal  and  pro- 
portional part  of  the  lofs.  127 

The  goods  thrown  overboard  are  to  be 

•  cftimated  at  the  price  for  which  the 
goods  favcd  were  fold,  freight  and  all 

'    other  charges  being  iirit  deduced. 

128 

The  contribution,  is,    in  general,  not 

i  made  till  tiie  (hip's  arrival  at  the  poit 

ofdtfcharge.  129 

Tbe  infurer  by  his  contra^  engages  to 

•  indemnify  the  infured  agaiuil  all  l(>(res 
arifing  from  a  general  average,     ibid. 

Contribution  mull  be  enforced  in  a 
Court  of  Equity.  -  1 30  « 

Average  Lofsy  vide  Partial  Loffes. 
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Banlruptcy, 


IF  the  original  infurear  become  a  bank- 
rupt»  it.ihajyi  be  lawful  for  htm  or  his 
.  aflign^.  to  xoake  a  re-aSuxaiice  to.the 


amount  before  by  him  infured,  pro*   v 
vided  it  be  cxprelTed  in  the  policy  to 
be  a  rc-aflurance.  Page  277 

The  ad  was  held  to  prohibit  re-aiTu- 
rances  on  foreign  (liips,  except  in  the 
cafe  of  bankruptcy  or  death  of  the 
(iril  aflurer.  279 

If  the  infurer,  after  the  writing  of  tll4 
policy  and  before  a  lofs  happen,  (hauld 
become  a  bankrupt,  the  infured  sn^y 
prove  his  debt  under  the  comotulfiony 
as  if  the  lofs  had  happened  previous  t<^ 
the  bankruptcy  of  the  underwriter* 

278,  note  {a) 

This  ilatute  has  been  held  to  extend  to 
infurances  upon  lives.  435 

If  the  borrower  on  bottomry  becomes 
bankrupt  after  the  loan  of  the  mo- 
ney, and  before  the  event  happens, 
which  entitles  the  lender  to  rtpay* 
ment,  the  lender  may  prove  his  debt 
under  the  commiQion,  as  if  the  event 
had  adually  happened,  ,  4^7 

Barratry. 

It  is  barratry  in  the  mader  to  fmuggle 
on  his  own  account  32 

The  derivation  of  ihe  word  '*  barra^ 
try,'*  is  very  doubtful.  ii3 

Any  ad  of  the  mailer,  or  mariners,  of 
a  criminal  nature,  or  which  is  grolsly 
negligent,  tending  to  their  own  bene- 
fit, to  the  prejudice  of  the  owner}  t^ 
tbejbip,  and  wirhoiit  their  Confent  or 
privity,  is  barratry^        ».  83,  84 

There  mu(l  be  fomething  fraudulent  t^ 
conftitutc  barratry.  91  a 

It  is  not  neceifar)',  in  order  to  make  th<* 
inCurers  liable,  that  the  lofs  fhould 
happen  i/f  t/je  very  afl  of  barratry  ;  for 
the  moment  the  (liip  is  t:arried  froil> 
its  proper  track,  with  an  evil  intent| 
barratry  is  committed.  84,.'90 

But  the  lofs  in  confequence  of  thd^ift 
of  barratry  muft  happen  during  the 
n^yagc  infured f  and  withiir  tlic  time  li- 
mited in  the  policy.  31,  84 

If  the  aft  of  the  captain  be  done  for  the 
benefit  of  his  owners,  and  wot  with  t 
view  to  his  own  intcreft,  it  is  not  bar- 
ratry. /Ar'A 

If  the  owner  of  the  (hip  freight  it  bii^ 

idr  a  fptciiick.voyagc,  the  freighfet 

ia  to  be  confidered  as  owner  pro  hac 

R  r  3  vi£i  i 


47* 


Table  of  the  Principal  Mcrtteru 


f  nAu>\  ftnjtf  the -mafter  commit  a  cri- 
;  lDmftl'a<^>  witbeut  Ktaprlvatjy  though 
<  witJh  thr  Jkiu>wledg£  of  the  original 
oytnttf  it  is  barratry.  Page  ^9  89 
The  infufers  by  esprefs  ward%  under- 
^  take  generally  for  the  barratry  of  the 
.mafter  and  naaciners.  8^ 

If  a.dcclaratioD  fiatea  (bip  to  have  been 
•loft  by  the  fraud  and  mgRgence  of  the 
.  .  maAer,  that  n  a^fiificiciit  averment  of 
.  a  lofs  by  harrutry.  ihid, 

^ut  where  a  (hip  failed  a  different  courfe 
from  that  firft  intended*  which  alte- 
ration wa9  publickly  notified  before 
the  flrip  failed)  and  where  the  madcr 
ivae  tp  have  no  benefit  by  the  change, 
it  was  held  not  to  be  barratry.  86 
^  if  a  (hip  take  a  prize,  and;,  inftead  of 
.  proceeding  on  her  voyage,  the  captain 
M  forced  by  the  mariners  to  return  to 
port  with  thft  prize,  again  ft  the  or- 
ders of  his  owners*  the  captain  is  jufti- 
ficd  by  neceffity ;  and  it  is  not  l»rra. 
try»  becaufe  not  done  to  defraud  the 
owners.  87 

lA  ihip  was  infured  from  London  to  Se- 
nmt ;  fhe  ynA  let  to  freight  for  the 
'  voyage;  (he  failed  from  London  to 
the  Do'mnif  from  thence  (he  failed  to 
Ouemfey^  tuJuch  vjoi  out  of  the  courfe 
'if  the  voyc^.  The  captain  went  there 
to  take  in  brandy  on  his  own  account? 

•  >vkh  the  knot^Iedge  of  the  original 
owner  of  the  fhip,  hut  not  of  the  freigh- 
ter for  thtut  voyage.     This  was  held 

•  to  be  barratry.  88 
A-lifeach  of  an  embargo  is  an  a£l  of 

•  barratry  in  the  mafter.  J^.  91 
!^f  the  captain  cruize  for,   and '  tnke  a 

prize>  contrary  to  bis  owner's  inllrac- 

y   tions,  it  IS  barratry.  ^\  a 

|ln  a^  pf  the  captain^  with  the  htow- 

ledge  of  the  owners  ofthejhlp^  though 

•Without  the  privity  of  the  owner  of 

the  goods,  who  happened  to  be  the 

perfgn  iitfured,  is  not  barratry,      92 

*If  ^e  iittller  of  the  fhip  be  alfo  thc( 

«wuer«  he  pinnot  be  guilty  qf  bar- 

.     T«try.  '  ,94' 

The  onus  of  pn>vipg  the.  Captain  to  be, 

*owncr,liesuponthe.vnderwriter.  tbld^ 

•^Thc  fame  rule  prevails,  jf  he  commit  an 

.  ^,  -^hlch  would  be  bairarry  in  any 

•  -  pther  mafler,   even   though:  he   has 

mortgaged  the  fhip.     *      -  ^id. 


I 


If  the  words,  '*  In  any  kmfuh  ttad^  be 
infertedi  fti]l  the  inderwriters  9^ 
aorwerable,if  the  captain  commit  bar- 
ratry by  fmuggling  on  his  own  ao 
count.  Pt^e  95 

If  any  captain,  or  manner,  belonging 
to  any  (hip,  (hall  wilfully  bum  or  de- 
ftroy  her,  to  the  prejudice  of  any  meet 
chant  loading  goods  thtrcon,  or  of  any 
ferfou  underwriting  any  policy  theresmf 
or  to  the  prejudice  of  the  owner  of 
the  (hip,  he  fttall  fuffer  death  as  a  fe- 
lon, without  benefit  of  clergy.  96,  97 

If  the  offence  be  committed  within  the 
body  of  a  county,  the  offender  (hall 
be  tried  in  a  court  of  common  law ; 
if  upon  the  high  feas,  it  (hall  be 
tried  according  tp  the  directions  at 
the  a8th  Henry  8.  ch^  15.  97 

It  (hould  fecm  a  lender  on  bottomry 
would  not  be  liable  for  an  accident 
arifingfrom  the  barratry  of  the  maf- 
ter. 4U 

Bill  of  Lading*     See  Lading. 


Bottomry  and  ReJ^ndenila* 

Bottomry  is  a  contra^,  by  which  tfa^ 
owner  of  a  fhip  borrows  money  to 
enable  him  to  carry  on  the  voyage, 
and  pledges  the  keel  or  bottom  of  the 
fhip  as  a  fccurity  for  the  repayment- 

If  the  (hip  be  loft,  the  Tender  alfo  lofes 
his  whole  money  ;  but  if  not,  be  fhall 
receive  his  principal  and  the  llipnlaled 
intereft,  however  it  exceed  the  trgal 
rate.  iM. 

When  the  fhip  and  tackle  are  brought 
home,  they  are  liable  as  well  as  the 
perfoii  of  the  borrower  for  the  money 
lent.  iM. 

When  the  Ipan  is  not  made  ujiba  die 
ye(ttl,  but  upon  the  goods,  then  the 
borrower  only  is  perfonaUy  bound  to 
anfiyer  the  contra6t,  who  is  (aid  to 
take  up  money  at  refprndentia.     Hid. 

In'this  confifts  the  chief  difference  be- 
tween bottomry  ajui  rifpondentia  \  io 
moft  other  rcfpeds  tliey  are  the  fame. 

There  is  a  third  kmd  of  pontraft  upmi 
the  tncrc  hazard-  of  Ac  voyagt,  with- 

6  '  «< 
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j«n3t  U3Y  nitereA  in  (hip  or  ^oods. 

This  w  prohibited  as  to  ^nfi  India 
voyages.  ^h'td. 

*rhe  borrower  6n  refpondentia  can  only 

^    infure  the  furplus  value  of  the  goods 
'  over  and  above  the  moriey  bo^^pv^rcd. 

•JO 

*rhc  lender  a!one  can  make  infurancc  on 
the  monty  lent.  411 

^11  contra<Sls  made  by  any  of  his  Ma- 
jefty's  fubjcdls  by  way  of  bottomry 
on  the  fhips  o{  foreigners  tr?»ding  to 

.    tlie  J^ajt  Indies  are  null  and  void. 

il'uL 

J^.  Whether  an  American  Ihip,  fmce  the 
declaration  of  American  indepen- 
dency, be  a  foreign  fliip  within  the 
ftcKute  ?  412 

Bottomry  arofc  from  the  power  given 
to  the  mailer  of  hypothecating  the 
ihip  and  goods  for  neceflaries  in  a  fo- 
reign country.  413 

Sut  the  ihip  mnil  be  ahrpad^  and  in  a 
ftate  of  n^cefuy  to  Juilify  fuch  an  a6^ 
of  tlie  maker.  ibid. 

This  fprcies  of  contrail  was  known  to 
the  Rhodiiuts*  415 

Tlie  principle,  upon  which  bottomry 
isjiUowed,  isy  that  the  lender  runs  the 
riik  of  lofiog  his  prkicipal  and  iiite- 
Teil ;  and  therefore  it  is  not  ufury  to 
take  more  than  the  legal  rate.      416 

If  a  contra^  were  made,  by  colour  of 
bottomry,  in  order  to  evade  the  11  a - 
tote,  it  would  he  ufurious.  419 

The  legality  of  the  contradt  defended. 

ibid, 

£t>t  if  the  rifk  be  not  run,  the  lender  is 
^lot  entitled  to  the  extraordinary  pre- 
TQium,  ibid. 

The  riiks,  to  which  the  lender  expofet 
hlmlelf,  >are  generally  mcfitioned  in 
the  condition  of  the  bond ;  and  are 
pearly  the  fame  againft  which  the  un- 
derwriter in  a  policy  of  infurance  un- 
dertakes to  indemnify.  421 
^Sut  the  lender  is  not  liable  for  accidents 
.  an(iog  from  the  mifcondudl  of  the 
Jjorrower,                                       ihid' 

Piracy,  is  one   of  the  rilks  which  the 

lender  on  bottomry' hi  ns.  ibid. 

^  If  a  lofs  by  capture  h^ppen^  he  canaot 

, ,  * . x^cpyer  againjt  >he , borrower.       ibid* 


'^<i 


But  this  does  not  mean  a  meve  trip^^ 
j^ry  taking ;  but  it  mtiil  be  foi^  a« 
to occaGon  a  to^i!  lofs*        Pagt'ip.x 

Therefore  where  a  ihip  wal  taken  awid 

•  detained  (or  a  fliort^^e,  and-yct  ar- 
rived at  the  port  of  delti  nation  witKiii 
the  time  limited,  it  was  held  xhat  the 
bond  was  not  forfeited.    .    .  i^     ilkd. 

If  the  fhip  be  loft  by  a  wilfnl  demfioi^ 
from  the  track  of  the  voyage,  ikm. 
event  has  not  happened  tipon  Vv-iach 
the  borrower  was  to  be  dlfcharged 
from  his  obligation.  'az^ 

If  the  borrower  becomes  bankmpt  alter 
the  loan  of  the  money,  and  before  tlve 
event  happens,  which  entitles  tht 
lender  to  {"epayment,  the  Ictider  itiay 
prove  his  debt  under  the  commiflton, 
£8  if  the  tveAt  h^d  « actually  happen- 
ed. 4^7 

Bottomry  and  refpondentia  may  be  in- 
fured,  provided  it  be  fpeci6ed  ttf  be 
fuch  intereft  in  the  policy,      o,  428 

Unlefs  tiie  ufage  pf  trade  fan(^iohs!a 
different  proceeding.  *  1 1 

When  a  perfon  infuics  a  bottomry  in- 
tereft, and  recovers  upon  th<  bond, 
he  cannot  alfo  Recover  upon  the  po- 
licy. 428 

A  lender  on  bottomry  or  at  refponden- 
tia  IS  neither  entitled  to  benefit  of  fat- 
vage,  nor  liable  to  average  by  thc'law 
of  England.  ll^Jy^^lZ 

Ft  is  otUerwife  in  France^  and  ia  DeiH 
mark,  42 « 

But  if  a  mUn  infure  refpotidviuia  kite- 
reft  on  a  Dani/h  (hip,  and  be  obKg<d 
to  contribute  to  an  average  lofsoy 
the  laws  of  Denmarl^^  ^ngli/h  uAder- 
writers  arc  honod  to  ind&^tnify.  /iSi/, 

J^  Whether  money  maybe  lem:»onibot- 
tomry,  or  at  refpondentia  to  a«  t;ue- 
my  k  time  of  war  f  Ale  6 


Mroier, 


iy 


The  broker,  hy  the  cuftom,  is  lialjle  .U> 
be  fued  by  the  itifurcr  for  prciiiums, 
notwithftaqding  the  aclqiowledge- 
ment  by  the  infurer,  in  the  ppllcy, 
that  he  has  reeeived  thiiti.  .26 

The    broker  .may  -main^jtiu  jin  ^ftioa 

agaliril   the   infureji,   frr  prtmiuma 

paid  on  his  amount.  if,  27, 

Rr  4  .The 
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T^ik  ^  tbf  Trintipal.  Matiirs], 


The  broker  bt^  a  Hen  upon  all  the  poli- 
cies In  hia  hands  for  his  general  ba- 
lance,  Pa^g  403,  note  (^) 

Set  jfgefiit 
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Capture. 

S  between  the  infurer  and  infured, 
the  (Ifip  h  to  be  confidered  a»  loft 
by  the  capture,  though  Ihe  be  never 
condemned  at  all,  nor  carried  into 
any  port  or  fleet  of  the  enemy,  and 
the  infurer  muft  pay  the  value.  66, 77 

JS  either  before  or  aft^r  condemnation 
the  owner  reuke  her,  and  have  paid 
ialvage,  the  infurer  muft  pay  the  lofs 
fo  actually  fuiftained.  66 

Jf  the  lofs  be  paid  by  the  underwriter 
before  the  recovery,  he  flapd^  in  the 
place  of  the  infured,  and  will  be  en- 
titled to  the  beneiiLs  of  the  reditu- 
tiqj.    .  il>i^' 

yi  capture  having  -been  illegal,  but  the 
darges  and  delay  being  great,  the 
infured  made  a  com  prom  i  ft,  bond  fide 
fqr  the  liberation  of  the  ihip  ;  the  un- 
derwriters were  held  to  be  anfwerable 
for  the  pharges  of  that  connpromife.  67 

(efore  the  ftatute  of  19  Geo.  2.  ch.  37. 
which  aboliilKd  wager  policies,  the 
recapture  had  a  conQderable  cffeft 
upon  tl^e  contra^  of  infqrance.      69 

]put  now  the  contrad  is  not  at  all  al- 
^red  ^tv^een  an  infurer  and  an  in- 
fured. iifid, 

tpie  opiDions  qf  foreign  writers  with 
rcfpcfi    to  capture    and    recapture 

.    ftated       '  70 

py  the  marine  law  of  En^l^nd^  as  prac- 
ticed in  the  court  of  Admiralty,  it 
-was  formerly  held,  that  ^he  property 
firas  not  changed  fo  as  to  bar  the  ori- 
ginal owner  in  favour  of  a  vendee  or 
recaptor,  tijl  there  had  been  a  fenlence 
of  condemnation.  7*,  138 

JBut  now  by  (latute  this  yight  of  the 
original  owner,  in  cafe  of  a  recapture, 
|s  preferved  to  him  for  ever,  upon 

.     ,paymei^t  of  ft»tc4  (alyage  ^o  the  re- 

captofSr  72  >  139 

$efore  the  ftat,  of  iq  Qeo.  ^.  chv37« 

feycf^l  cafe^  were  '^ctcrnjlncd  upon 

the  queilion  of  recapture  in  the  trig' 


can  never  again  afy«*.boi«!«A  an  In* 

furcr  and  infured.  Page  73  to  77 
if  the  (hip  be  recover^  before  9  dc 
mand  for  .indemnity  js  jn.«de«  thein*- 
furer  is  only  liable  for  the  amount  of 
the  lofs  a^iually  Iiiftaincd  at  the  tiotd 
of  the  demand.  77 

Or,  if  the  (hip  be  rcjftored  at -any  that 
fubfequei?t  to  thepaynicptby  th^  uo* 
dcrwriter,  he  (hall  then  iland  in  the 
place  of  the  infured,  and  receive  aD 
the  bencfiu  feft|lting  from  Jucfa  refti- 
tut  ion.  i^*^ 


See  Bottomry, 

Changing  ihe  Ship*  - 

It  being  necc(rHry,  except  in  fomc  (pct 
cial  cafes,  to  infert  the  nam^  of  tl£ 
(hip  on  which  the  n(k  ia  to  be  run 
jn  the  policy  ;  it  follows  as  an  imf^ed 
condition,  that  the  infured  ihaB  nei- 
ther fubllitute  another  JHip.for  ihat 
mentioned  in  the  policy  before  the 
voyage  commences ;  in  which  cafe 
there  would  be  no  contra6l  at  all ;  nor 
during  the  voyage  rmnovc  the  pro- 
perty infured  from  one  (hip  to  ano- 
ther, without  con  fen  t  of  the  infurer, 
or  without  an  unavoidable  neceffitr. 

ao,  Z90 

If  he  do  ,the  implied  conditiofits  broken, 
and  he  cannot,  in  cafe  of  lofs,  recover 
again  ft  the  underwiiter.  Md, 

The  (hip  on  which  the  ri(k  is  to  be  run, 
forms  ^  material  part  of  the  cootraS. 

iMd. 

The  opinions  of  Engf^  mercantile  vri- 
ters,  and  of  foreign  authors  ftated* 

390,  291 

Exprefsly  held  in  England  that  the  in- 

•  (iirei,  except  in  cafes  of  real  nectf- 
(ity,  have  no  right  tO  change  the 
bottom  of  the  ftiip ;  for  when  an  in- 
furance  is  made  oii  a  fpecifick  (hip, 
and  the  infured,  without  the  confcat 
of  the  underwriter,  changes  Ihe  (hTp, 
he  has  no^  kept  his  part  of  ihe  con- 
tra6^.  .  ^  ^^j 

Chaths. 

The  maftcrU  doaths  ace  not  {ndoded 
under  a  general  infUmiice  «n  jsooir.*  3 1 


I 
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Tatk  •/  the  PrinHpat  Mdiferf4 

Gmmmcemtut  of  die  Rifli. 


4rr 


Oi  thcig<)odsh  is  VL^MT^yfroni'lhtload' 
ing  ;  on  the  (hip,  from  the"  beginning 
to  load.  Page  23 

<>•  a  policy  *'  ^t  and  from  Bengal  to 
England,**  the  riik  commences  from 

'    thefirfi  arr'voaf  at  Bengal.  38 

80  at  and  from  yamaiea  to  London.  38, 

39 

Compafs  (Marinfr^t,) 

Invented  by  a  native  of  Jmalfi ;  and  it 
contributed  greatly  to  the  revival  of 
comQierce.  Introd.  xxv. 

Coim* 

V^cther  infurable  ?lz  goods.  22 

Commil/ion. 

Whether  coramiilions  of  a  confignee  of 
the  cargo  arc  infurable.  268,  note  {a) 

> 

Concealment^  fee  Frond. 
CmdemHOtkn^  £ee  Admiralty. 

Confent. 

A  p6liay  may  be  altered  by  confent, 
even,  after  it  is  ligned.  3 

fJonJolida/Ion  Rule. 

For  jthe  hiftory  pf  the  confolidation  rule 
io  infurance  caufcs,  fee  the  Introduc* 
tiQD>  page  xHx^ 


ConfiruSton  rf  the  PoUcy. 

j^  policy  muft  always  be  conftrucd  as 

nearly  as  poflible,  according  to  the 

intention  of  the  contrafting  parties, 

and  not  according  to  the  flri£i  mean- 

*  ing  of  the  words,  30 

^s  pdlicfes  are  to  be  liberally  conftrued, 
whatever  is  done  by  the  mailer  in  tht 
ufual  coiirfe,  for  good  reafons,  though 
a  lofs  happen  thereon^  the  infurer  is 
liable.  ,    .  30 

No  rule  has  been  more  frequently  fol- 

.    lowed  in:qiie{Uona  of  condrudion, 

.  than  the  yf^  of  trade  f  with  refpedt  to 

thp  voyage  ihfurcd,  ihid. 


A  policy  on  a  ffitp  gcticrafly  S6m  ^^;to 
B.  was  conftrucd  to  mean  till  ^le 
fliip  was  unloaded.  Page  30,"  5 1 

But  if  it  contaii;!  th<;  uf«al  words  '*  //// 
moored  t'toenty  four  hours  in  faftty  ;" 
the  tnfuTcrs  "ftiali  beTtnfweraWe  Wc  fJO 
lofs  that  docs  not  happen  before  the 
expiration  of  the  time.  thid. 

Even  though  the  lofs  was  occafibned  bj 
an  a6l  committed  during  the  voyage 
infured.  ^iV« 

Thus  where  the  mafter  of thcfhlp,  during 
the  voyage  infured,  committed  ati'aft 
of  barratry  by  fmugglfng  on  hia  owti 
account ;  the  infurer  was  held  not  to  be 
liable,  becaufe  the  fliip  was  not  fei^ed 
till  near  a  month  after  her  arrival  at 
the  port  of  de (11  nation.  ibid. 

If  a  Hiip  be  infured  for  iix  months,  and 
three  days  before  the  expif-atidn  of  the 
time  receive  her  death's  wonnd,  but 
by  pumping  i«  kept  afloat  tiU  three 
days  after  the  time,  the  infurer  is  dif- 
charged.  •  5? 

The  lofs  muft  happen  during  the  conti^ 
nuance  of  the  voyage,  or  within  *2if 
hours  after  her  mooring  at  the  port  of 
deftination.  ^'34 

Under  a  policy  containing  thofe  woiidsj 
the  underwriters  were  held  liable"  fbt 
a  fubfequent  lofs ;  becaufe  the  captain 
the  very  day  bn  which  the  fhip- ''ar- 
rived at  her  moorings,  wis  fervcd  with 
an  order  from  government  tb  tctuiiii 
in  order  to  perform  auafaflllne ';'  'ind 
therefore  the  (hip  could  not  be  faid  to 
have  moored  24  hoohs  m  fqfely^  at 
though  (he  did  not  go  back  i(jr  (Irme 

days.  *  35 

In  a  policy  upon  freight^  5f  an  accl^d^ 
prevent  the  fhip  from  failing,  th^-in- 
fured  cannot  recover  i4My/-«^/,wMcK 
he  *ivoM  have  earned^  tf  <hc  hiid-c6m- 
pleted  her  voyage.     •'  il/V. 

But  if  the  policy  be  a  Wn^/polfify/^mi 
part  of  the  cargo  be  on  board  when 
fuch  accident  happens,    the  infured 


.    may  recover  to  the  whole?  Amount. 

•/  '''36 
If  a  (hip,  from  ftrefs  of  wcithe^',  laf  fti  a 
decayed  condition,  and  goes  to  the 
peareft  place  to  refit,"  it  is'to  be  coit- 
iidered  m  the  fame  light,  as  <f  (hr^had 
bctrt  repaired  at  the  very  plafce  fPora 
■    which  the  voyage  w»s-to  coirtmeocc, 

and 
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TaUe  $f  the  Prmipal  M/aUtrir, 


md  no ^vMtion fropKhetcnasofthe 

policy.        ^  Pag^Zl 

When  a  (1>«p  is  infured,  "  at  and  from 
Bm^l  to  London^**  thefirfi  arrkud  ai 
Ben^l  is  intended  to  be  th«  com- 
mencement of  the  ri(k«  38 

When  an  infurance  is  *•  at  (tnd  frawh^* 

the  ftiip  is  protc^ed  during  her  pre- 

'  paraiioo  for  the  voyage ;  but  if  aH 

thoughts  of  the  voy^e  be  laid  a(ide, 

the  infurer  is  diTcharged.  i^iV.j 

Where  there  was  an  uif«rance  on  the 
outward  a^id  homeward  bound  voy- 
age, and  the  latter  ran  •*  at  andfrom\ 
Jamaica  4o  London  ;'*  it  was  held, 
that  the  homeward  riik  began  when 
'  the  (hip  moored  at  any  part  of  the 
eiland,  and  that  tbeve  the  outward  nfkj 
ended,  and  did  nut  continue  till  (he 
came  to  the  laft  port  of  delivery.  a^W. 

This  cafe  confirmed  as  to  a  policy  on  the* 

filpj  but  the  outward  rilk  on  goods^, 

continue^  till  they  are  landed.         39 

The  two  laft  cafes  further  confirmed  in 
the  cttfe  of  Ijc'igh  v.  Mather.  39 

In  conflruing  policies,  the  firiSumjus, 
or  ul^ex  juris i  is  not  to  be  the  rule, 
but  a  liberal  conliruttion  is  to  be 
adopted,  and  the  ufage  of  the  trade 
called  in  to  explain  any  doubts.      40 

Thus  in  an  infuiaiice  on  goods  from 
Malaga  to  Grifnilfar,  and  h-om  thence 
to  England  or  Ihlland,  the  parties 
having  agreed  that  the  goods  mjght 
be  unloaded  at  CihraltoTi  and  re- 
fhipped  in  one  or  more  BrUyb  (lu'p  or 
fhips,  and  it  ;^pearing  in  evidence 
that  there  was  no  Britip}  (hip  at  Gi- 
hrahar,  but  the  goods  had  been  un- 
}oaded  and  pat  into  ^fionfilp^  (  wbich 
was  always  conCdered  as  a  ware- 
houfe),  tbeinfurers  were  bold  to  be 
liable  for  the  lofs  of  tiiefc  goods  in 
the  ftore  (hip  35>#  40 

A  |lup  was  in  lured  from  London  to  any 
place  beyond  *the  Cape  of  Good  Hope, 
The  flkip  arrived  in  the  river  Canton 
insChinaj  where,  in  order  to  be  heeled 
and  refitted,  the  fails,  &c.  were  taken 
;out,  and  lodged  in  a  banifaUt  on  an 
i(kiod  in  the  .liver,  (which  was  .proved 
to  be  vfittd',  and  beneficial  to  all  con.- 
cci'ned)^  tfcie  underwriter  was  beld 
liable  for  the  lofs^f  the  Isiijs  by*lire. 


The  infttrer»  atlbe  time  of  uadenrrit- 
ing,  has  under  his  coo(ideratioB  the 
nature  of  the  voyage^  and  the  ufi|4 
manner  of  doii^  it.  pAgt  42 

What  is  ufually  done  by  fuch  a  (bip, 
svith  ibch  a  cargo,  in  ^ch  a  voyage, 
18  underftood  to  be  Kidcutii  to  by 
CYeiy  policy.  iiU, 

If  a  (hip  be  driven  a  mile  on  (hore  by  a 
iiurricane,  or  be  bumtia  a  dry  doek^ 
while  repairing,  the  infurer  ia  lia- 
ble.    ,  43 

The  goods  on  board  tbefbipiy  the.iTialt 
and  the  Jhmt^  vrore  ipuiriQii  at  and 
from  Dafimautb  to  Waterfwrd^  and 
.from  tbeoce  to  the  post  jor  poite  ^ 
difcharge,  on  the  coaft  of  Labrador^ 
with  leave  to  touch  at  Ne^omuBad, 
till  the  goodt  Jbotdd  he  fafdy  ^ckar^ 
and  landed.  From  the  time  of  tbeir 
arrival,  the  crew  was  chiefly  empleyed 
in  fi(hing,  and  took  oat  their  cargia 
only  at  leifure  timeB  (which  wasfoSy 
proved  to  be  the  uiagie),  and  the 
(hips  were  taken  by  a  privateer,  be- 
fore tbey  were  unload -.'d.  The  court 
held  that  the  infurers  were  h'able  ;  for 
that  according  to  Jtbe  ab^^  itL«rc  was 
no  delay.  44 

When  a  man  iufures  one  fpectcs  df 
property,  he  cannot  reoover  daiuige 
occafioned  by  the  luTs  of  a  (fcd^is  of 
property  di&vc«t  %»m  tiiat4ian0d  ia 
the  policy.  52 

Under  a  policy  ^n  thejhjf^,  or  vpm^  the 
goodly  the  infured  cannot  recover  «x* 
tffMOrdinaty  waget  paid  to  the  ina^c^, 
or  previ/iimt  expeodcd.  duping  #  de- 
tention to  repair^  or  a  detci|M4#a  by  an 
embargo.  5»*  53 

Nor  it  tlK  uaderw^tw  m^  ^af^iiablc  lor 
the  freight  paid  by  the  owner  of  the 
goods  to  the  4)roprii;tQra.  of  ihc  0»ip» 
where  the  goods  were  partially  lofu 

'  53#  54 
In  the  con(bi2dion  of.ppli<9et*  the.  lofs 

.  muft  be  a  dtre&  and  immrdiaie  c^t^ 
qucHce  of  the  peril  infuredt  and  wit  a 
remote  one,  in  order  to<ntule  the  in- 
fured  to  pecorer*  t6 

This  rule  illuflrated  by.  a  ca£^  of  i^- 
ranee  upon  niq^ipei;  56 

la  i^&  conftnuAion  ^f  a  policy  upon 
time,,  the  faaie  liberality  ^^(vajls  as 
•in  other  cafes  i  and  an  attcnuwi  to 
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m. 


'  titt'flMMitfig  ef tlie  cootradinf  fMrties 
l)as  alumys  Imch  paid.  P^^  iS 

^  $m  inftiraiice  at  and  frcmi  Ltverfioof to 
j^tiiguaf    ^uith  Jiier$y    /o   fmtifi  fix 

>  '^ifeds ;  it  was  held,  that  this  meant  a 
coQttedked'fxortion  qF  time,  and  not  a 
^fttlSory  isnfifi«g  for  fix  weejw.a^  any 
iime.  iUi. 

ihe^em,  fee  Btrils  ef  the  Sea. 

tff'Ae  CofifiruSion  ofLoffu  hy  Capture, 
fee  Capture. 

I^the  OoHj^tmahm  -if  Lojts  ^  Odeth 
thn,  fee  Detenh09i. 

WAe  CwfirmHlsasf^l^eth^  Barratry, 
fee  Barratry. 

fon/ulifr  SetUmfea,  4ic  Admiral^. 


Cwtlnuanee  of  the  Ri/k. 

0|rthe-ftiptai  -her  arrival  ^t  the  port 
of  deftination,  and  till  (he  has  been 
moored  24  hours  in  good  fafety  for 
the  purpofe  of  unbading.       23^39 

Qfk  the  goods  till  they  arc  fafely  landed 
.at  the  port  of  dedtnatton ;  which  in- 
cludes the  carriage  in  the  fhlp's  boat 
to  the  (hore,  but  not  in  the  boat  of 
l^e  owner  of  the  goods.  23 

^«  policy  be  goneraion  a  ihip  from  J. 
to  B,  the  underwriter  has  been  held 
MiftiiwnMe  tsUtbe  Aiipit  unloaded. 

^  fiut  if  it  contain  the  uftial  words  ^<  till 

moored  24  hours  in  fafety  ,'*  the  in- 

iufcr  is  liable  ior  no  lofs  that 'does  not 

happen 'beforcthf^^acfiation  of  that 

time^  iiU. 

-£f«n  though  tt  be  oeca£q&€d  by  an  ad* 

•     done- duriog' the  inoya^  inbred*  thid. 

Jft^emaft«o  during  the  voyage,  com- 

•'   Bift  an  a^  of  barratry  by  fmuggltngv 

-     amd  the  /hip  be  uot  iei«ed  till  ne^r  a 

month  after  lter.a»rival«t<theiport  of 

deftiHAtiofty  the  vaSia^  is  'difcbax^ed. 


If  e  fiiipbe  iiif0redJ(or:(ifip-Qiiontb^  «id 
thrae  days  before  the  ezpiratioj}  pf 
that  time  ri^ceive  her  death'n  wo^pdJ| 
but  by  pumping  ia  ikept  afloat  tiU 
ithr^  daya  a&er,  the  iafurer  is  not  li- 
able, i'^^i 

But  the  (hip  cannot  be  .(aid  \o  Ihitc 
mooned  ^4  bouis  jti  iajkly*  when  the 
vory  dey.«  on  which  (he  arfivesra^  >kec 
ttuooriflgs.  the  Captaii)  is  ierved  imitli 
an  order  to  return  t^  perforrni  ^quaran- 
tinc»  although  he  -docs  not  obey  f«if 
fonae  days ;  and  therefot?c  the  iaf^rer 
is  liable  for  a  fuh&quent  lofe.        55 

So  if  embargo  laid  on,  aad  .afterwarda 
detained  as.prize.  35  4 

Contraband,  fee  Prohibited  Goodi* 

Contribution,  fee  jiverage,  -General. 


Convoy* 

If  the  infured  warrant  that  the  Ye^el 
(hall  depart  with  convtoy^  aud  (he  do 
not ;  the  policy  is  defeated.         ^38 

A  convoy  means  a  naval  force,  under'the 
command  of  that  perfon  whom  g<o* 
verament  may  liAppen  to  appoint. 

3B8»  54^'*  449 
And  this,  whether  government  pleafes 

to  appoint  a  relay  of  convoy  from 

place  to  placcj  or  .a  convoy  to  a^iven 

latitude  and  no  farther.  349 

^o  alfo  what  isk  ^  convoy  is  gDveraed  by 
ufage.  ^/^  a 

Where  a  (hip  put  .herfelf  under  the  di- 
redtion  of  a  man  of  War  till  (he  fbould 
join  the  convoy,  which  hud  left  the 
u£aal  place  of  rendezvous  before,  (he 
arrived  there,  it  u«s  held  not  to  •be  • 
departure  ^with  convoy,  although  (be 
in  fa£l  joined  and  was  lod  ia  a^orm. 

jdtitery  if  the  (if^le  (hip  be  a  part  of* the 
convoy.  ^-  342 

§1.  Whether  &ih'ng  ^orders  from  'the 
commander  in  chif!}f  to  the  particular 
fiiips  are  necefliiify  to  conftitute  a  con- 
-voy?  34»>  342 

This  fecms.now  to  he  fettled  in  the  af- 
firmative. ^    ^2  a 

A  convay  appointed  .by  the  admiral, 
commaudifig  in  chief  upon  a  ilation 

abroad* 


478 


Table  rf  the  Principal  Matters 


abroad,  Is  a  convoy  appointed  by  go- 
vernment. Page  343 

A  fafling  with  convoy  from  the  iifual 
place  of  rendezvous,  as  Spithead  fo" 
the  port  of  London,  is  a  departure  with 
convoy,  within  the  meaning  of  fucli 
a  warranty.  343 »  344 

Although  the  words  ufed,  generally  are 
•*  to  depart/'  or  to  '*  fail  with  c6n- 
voy ;"  yet  it  extends  to  fail  with 
convoy  throughout  the  voyage,     3*45 

But  an  iinforcfeen  feparation  from  con- 
voy Is  an  accident,  to  which  the  un- 
derwriter is  liable.  347 

So  held  where  a  ihip  was  fepa rated  from 
her  convoy  by  (lorm,  and  by  dorm 
prevented  from  rejoining  it,  and  was 
loft.  34^ 

Even  where  the  flilp  has  been  prevented 
by  temped  nous  weather  from  joining 
the  convoy,  at  lea  11  (o  as  to  receive 
the  orders  of  the  commodoi-e,  if  (he 
do  every  thing  in  her  power  to  effeA 
it,  it  (hall  be  deemed  a  fading  with 
convoy.  348 

Othcrwife  if  the  not  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain.  349 

Ships  belonging  to  Gnat  Brttmn  mwft 
now  fail  with  convoy,  except  in  par- 
ticular cafes.  349  ^ 

Corn* 

Is  a  general  expreffion  in  the  memoran- 
dum at  the  foot  of  the  policy,  and 
has  been  held  to  include  peas^  leans ^ 
and  malt.  112 

Courts 

• 

The  proper  court  for  the  trial  of  quef- 

*  tions  relative  to  policies  of  inliirance 
IS  a  coQrt  of  common  law.  •  393 

Courts  of  eqwity  have  no  jurifdi^ion 

*  over.fuch  quL-ilions,  ibid. 
If  indeed  the'  irnftec  in  a  policy  of  in- 

furancc  adUially  refufe  hii  name  to  the 
cefiui  que  truji  in  an  aftion  at  law, 
that  may  be  ^  ground  of  application 
to  a  court  of  equity,  395 

So  alfo  ^n  application  may  be  made  to 
''acutfrt  of  vquily  for  a  commiflion  to 
Examine  witn^ffes  re^ding^broad. 

*  .  ihid. 
It  is  alfn  iilloxfraWe,  where  frhud  is  fuf- 

pedc»^;  to  apply  tp   equity,  ia. order 


to  procure  a  difdofuitf  of  ctrcuafbaen 

upon  the  oath  of  the  infurcd. 

Ptf^  39( 

But  in  all  other  cafetj  a  court  of  conuooa 
law  is  the  proper  forum*  M, 

Even  if  the  partieSf  by  a  daofe  ia  t^ 
policy*  ihould  agiee  to  refer  asy 
difpute  to  arbitratjoo^  that  wiil  aot 
ouii  the  court  of  coounoa  Jaw  of  iu 
jurifdidion,  unlefa  a  referacc  is  in 
fad  made>.  or  is  depending*         396 

Court  of  PoTiciet  of  lufuratue. 

The  hiftory  of  its  origin  and  dcdtne.  " 

Introd.  xlf 


Crttt/e. 

A  liberty  to  cruife  fix  weeks  neaal 
to  give  a  penniffion  to  cruife  for^ 
fucceffive  vfeeh^  and  not  a  defukoiy 
cruiling  for  £orty*two  daj^  at  any 
time.  58 

CrufaJcsm 

They  contributed  to  the  revival  of  com* 
merce.  Introd.  xxiv* 


T^HE  day,  month,  arid  year,  on  triifck 

the  policy  was  execnted|  mnft  he 

infcrted.  *7 

Declaration  * 

In  order  to  entitle  the  infured  to  rec(>- 
▼er  expences  of  falvagCj^^it  is  aoca<- 
ceffary  to  fiate  them  in;  the  dedait- 
tion,  as  a  fpecial  breach  of  the  po- 
licy. 14^ 

Thus,  in  a  declaration  on  a  policy  oa 
goods,  it  ftated,  that  the  (hip  fpnug 
a  leak,  and  funk  in  the  river,  wkerel^y 
the  goods  were  fpoiled.  Xjord  Ha^' 
wicke  held,  that  vnder  thir  ^^^^ 
tion,  the  plaintiffs  might  jgivc  ia  eii- 

'  deuce  the  expences  of  falvage*   <4^ 

A  declaration  on  a  policy  of  infarance 

tnuU   fet  out  th«  ^licyi  and  1^- 

that  it  v\as  (igntd  by-t|¥edc&:(|dMt; 

and  .lluit,  ia..coafu|<^C^.tjio^  ^  tbeplf- 
I         *  " .  iniu0i 


4> 
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miiirm;  he  undertook  to  indcmntfy  \    happens  to  be,  (hall  not  fall  upon  the. 


the  infttted.  Page  398 

The  declaration  muft  then  ftate  the  in- 

tereft  of  the  mfiired.  iUd. 

It  ihould  next  Ihevrthe  lofa  to  have  hap- 

>'  pened  by  one  of  the  perils  mentioned 

:  m  the  policy  ;  but  it  muft  (late  it  ac- 

'  cording  to  the  tnrth,  ibid. 

To  aver  that  the  lofs  happened  by  the 

•  fraud  and  negkgence  of  the  nu^er  is  a 
'  fafficient  averment  of  barratry,    399 

In  a  declaration  for  a  totals  the  infured 
oiay  recover  foi;  a  partial  lofs.      ibid. 

Though  the  plaint  iff  appear  in  proof  to 
have  a  larger  interell  than  is  averred 
in  the  declaration,  yet  he  is  entitled 

•  to  recover.  402 
The  general  iffue,  non  ajfumpfit  is  the 

•  ttfual  plea,  except  in  the  cafe  of  the 
corporations,  to  a  declaration  upon  a 

•policy.  397.404 

The  declaration  need  not  (late  the  claufe 

-  in  the  policy  to  refer  difputes  to  ar- 
.   bitration.  396 

Deftination . 

I)eftinatton  of  the  (hip  muft  be  ftated 
in' the  policy.  22 

Detention. 

The  underwriter,  by  exprefs  words,  on- 
dertakes  to  indemnify  againil  all  da- 
mages ariOng  from  the  detention  of 
kings,  princes,  w  people  78 

People  means  the  governing  power  of 
the  country.  ih'td. 

A  detention  ik '  faid'  to  be  an  arrei^ '  or 
embargo  in  time  of  war  or  peace,  laid 
on  by  the  publick  aOthority  of  a  date. 

ibid. 

Id  cafe  oi  an  arreft  or  embargo  by  a 
-prinee,  though  not  anepemy,  the^in- 
flffed  is  entitled  toVecover  againft  the 
inforer.  ibid. 

In  cafe  *f  detention  by  a  foreign  power, 

.    which  in  time  of  war  may  have  fcl«ed 

.  ft- neutral  {hip,  in  order  to  be  feaichcd 
for  enemy's  property,  the'  charges 
^confe^Bcnt  thereon  mud  be  borne  by 
the  underwriter. .  ,79 

jSut  ft  detention  for  non-payment  of  cuf- 
toms>  or  for  navigating  againll  the 
Iftirs  #f  tlhofe  countries,  where  the  (hip 


imdcrwriter.  ^Page^o^ 

The  infurers  are  liable  for  the  payment 
of  damage  arifmg  by  the  detentIon,or 
feizure  of  fliips,  before  the  commence** 
ment  of  the  voyage,  where  the  rilk  it 
**  at  and  frpm"  by  the  government 
of  the  country  where  the  fhip  loads. 

80,  81 

^  Whether  this  applies  to  a  detention 
by  oui^  own  government  ?  ilnd^^ 

Before  the  infured  can  recover  in  cafe  of 
detention,  he  mull  abandon  to  the 
infurer  whatever  claims  he  may  have 
to  the  property  infured.  82 

The  time,  within  which  the  abandon- 
menr  mud  be  made  in  fuch  cafes  was 
not  till  lately  afcertajined  in  England 
by  any  politive  rule.  ibid^ 

A  detention  by  particular  ordinances^ 
which  contravene,  or  do  not  form  a 
pare  of  the  law  of  nations,  is  a  rlik 
within  a  policy  of  infurance.         365 

De^iatiOfi* 

4  a 

Is  underftood  to  mean  a  voluntary  de- 
parture, without  neceflity  or  any  rea- 
fonable  caufe,  from  the  regular  and 
ufual  cov*rf«^  of  the  fpcclfic  voyage  in- 
fured. 294 

Whenever  this  happens,  the  voyage  is 
determined,  and  the  infurers  are  dif- 
charged  from  any  rcfponfibility.  iMd* 

The  reafon  of  this  is,  bccaufe  tlu;  (liip 
goes  upon  a  different,  voyage  from 
that  again d  which  the  infurer  under- 
took to  indemnify.  ibid. 

It  is  not  material  whether  the  lofs  be.  or 
be  not  an  ad\ual  confequence  of  the 
deviation ;  for  the  infurer^  are  in  no 
cafe  anfwerable  for  a  fubfequentlofs, 
in  whatever  place  it  happen,  or  to 
whatever  caufe  it  may  bci  attributed. 

294 

Neither  docs  it  make  any  difTcrence  wlie- 
ther  the  infured  was  or  was  jiot  cou-v 
fenting  to  the  deviation.  jbid, 

A  (hip  was  infured  from  Dartmoush  t<> 
Liverpool \  ftie  put  into  hQ$  ;,  ^  pltife 
Jhe  mujl  of  neceffity  pafs  by ;  and  al- 
though no  accident  bcfel  htr  in  going 
into  or  coming  o\\%<ii  Loo  (for  (he 
was  lod  after  (he  got  out  to  fea)*;.  it 
was  held  to  be  a  deviation.  39; 

A  fhip 


480 


A  timp  bcwg  i^ftired  fvom  DwMri  to 
JL^giom,  comes  to  Dover  for  a  JMn^- 
t€0ram€an>  paf»  ;  and  it  was  held  to  l>c 
a  deviation.  Page  395 

H  the  maftcr  of  a  veflcl  put  into  a  port 
not  uiiialy  or  flay  an  unufaal  time,  it 
is  a  dcvialioa*  ibid. 

I£  federal  placet  are  named  in  ^kt  po- 
licy, the  (hip  muft  go  to  thoCc  places 
in  the  ofder  m  which  they  are  named* 
•nlefs  fome  «ifege,  or  fome  fpecial 
fa^s  be  proved  to  vary  the  gtnenJ 
vuk.  29$ 

If  the  d«vxatK3A  he  hut  for  a  fiitgk  night, 
or  for  an  hour,  it  is  fataL  29S  a 


Ififtiraacc  firont  Li/ion  to  Englami  with 

liberty  to  call  at  a  port  in  Porti^cdAk  ftip  was  infured  fron  Lorkkn  to  GH» 
held  to  meaft  a  liberty  to  call  at  a  iraltar^zmnited  to  depart  with  001^ 
port  in  the  way  bctweea  Lifion  and 


poixxt  from  vUcb  fte  iMs  dnwtt^ 

A  deviation  may  alto  be  jaftified,  if  doae 
to  avoid  an  enemy*  or  to  fech  §ar  con- 
voy at  the  place  of  rcndtxvoaa.    ycA 

A  ibip  boiifg  infured  and  warranted  t» 
depart  with  convoy  from  Brtma  to 
Lofiifon^  fet  fail  frona  Bremtn  ta  tlie 
EWe^  under  convoy  of  a  D^iboa 
of  war,  where  tliey  wcfe  joined  hy 
two  other  JDuUh  men  of  war,  whcKC 
they  failed  to  tbe  Ttxtl,  where  tkcf 
Ibund  a  fquadron  vS  SagUk  in^i 
w«r.  It  vrai  htld  that thiei9foia|tf 
the  EBe^.  though  out  of  tbe  ynj,  wu 
nodcviatioiu  ^  jc9 


Englamd.  Hid, 

A  (hip  was  bound  from  C^rk  to  Ja^ 
mmcSf  under  convoy.  Being  of  force, 
ibc,  with  two  other  vefTe^s,  took  ad- 
vantage of  the  night,  and  cruized  in 
hopes  of  meeting  with  a  prize ;  it  was 
held  a  deviation.  ibid^ 

But  if  a  merchant  fhip  carry  tetters  of 
marque,  fiie  may  ciaee  an  enemy, 
though  the  may  not  cruimg,  without 
being  deemed  gv*iUy  of  a  deviation. 

The  doArine  of  deviation  is  applicable 
to  an  infmraoce  mifreigU*  th\d. 

Wherever  the  deviation  is  occafioned  by 
abfolute  neceffity ;  as-  where  the  crew 
forced  the  captain  to  deviate,  the  un- 
derwriter continues  liable.      299  (a) 

The  juflifi cations  for  a  deviation  fccm 
to  be  theie ;  to  repair  the  vefiel  y  to 
avoid  m  invpendtng  ftorm ;  to  efcape 
from  an  enemy  ;  or  to  feek  for  con- 
voy. 300 

If  a  (hip  is  decayed  and  goea  to  the 
neareJl  port  to  rtflt,  it  is  -no  df  vinftion. 

Wherever  a  fliip,  in  oidnr  to  efcape  a 
florm^  goes  out  of  the  dired  courfe  | 
or,  when  in  the.  due  \ourfe  of  the 
voyage,  ia  driven  out  of  it  by  Arefs 
of  weather ;   thfs  is  no  deviatioik 

•302 

If  a  ftorm  drive  a  (hip  out  of  the  courfe 
of  her  voyage^  and  (he  do  the  heft  (he 
can  to  get  to  her  port  of  deftiiiation, 
fhc  is  not  obliged  to  returii  to  the 


voy.  There  was  a  convoy  appoinkfd 
for  that  trade  at  Spkhekd^  but  the  frip 
was  loft  on  her  way  thither.  THe  coort 
held  that  the  fliip  wn  protected  bf 
the  iofuraocc  to  a  place  of  gcoenl 
rendezvous.  itil 

Where  a  captain  juflifies  a  deviatloo  by 
the  ufage  of  a  particular  trade,  tbcrt 
muft  be  a  clear  and  eftablifhcd  uiage; 
not  a  few  vane  ioftances  only.     J09 

Wherever  a  (hip  does  that,  which  v^kx 
the  genet^l  benefit  of  all  parties  coo- 
cemed,  the  ad  is  as  much  uithinthe 
fpirit  of  the  policy  as  if  it  had  been 
exprefied :  and  in  order  to  bj  vrb» 
ther  a  deviation  be  juftifiable  or  aot, 
it  will  be  proper  to  attend  to  the  ao* 
tives,  end,  and  confec^uences,  of  (be 
a6t|  a|  the  tme  ground  of  judgeom:* 

It  has  been  held,  that  if  a  (hip  denalc 
from  necefGty,  the  (hip  muft  purfoe 
fuch  wjyagt  ff  nectffuy  in  the  direct 
courfe,  and  in  the  fhorteft  time  pof- 
fible,  otherwife  the  underwnten  wil 
be  diicharged.  fU^ 

In  fuch  a  cafe  nothing  mmt  mnftbe^K 
than  what  the  neceffity  rcquirci.  31  J. 

Even  in  an  infurance  on  a  tradiog  voy-' 
age,  fuch  trade  muft  be  canicd  on 
with  ufual  and  reafooable  expfditicju 

A  deviation  merely  htienJed^  but  nepcr 
carried  into  effed,  does  not  difcbar]^ 
the  infurcrs.  3/4 

But  if  h  can  be  Ktm\  that  the  part** 

never  intended  to  fait  upon  tbe  fojiff 

ioforcd; 


fit^  of  tht  Fr'mclpi^^MMtris 


4U 


{ttfared ;  if  all  the  (ftlp's  papers  be 
.  made  out  for  a  different  place  from 
that  dcfcribed  in  the  policy :  the  in- 
furer  is  difcharged,  though  the  lofs 
ftould^  happen  before  the  dividing 
point  of  the  two  voyages.    Page  J14 

JBnt  where  the  termim  of  the  voyage 
continne  the  hmt^  an  intention  to  go 
to  an  intermediate  port,  though  that 
intention  (hould  be  formed  previoiM 
to  the  (hip^s  failing,  will  not  vitiate^ 
tin  adhial  deviation,  316a 

See  alfo  3I6^x,  note  {a) 

As  it  18  fettled  that  a  mere  Intention  to  de- 
vnate  will  not  vacate  the  policy,  if  fol- 
\  lo^<^8  as  a  confequence,  and  has  been 
fo  held,  that  whatever  damage  hap- 
pens before  adual  deviation,  falls  upon 
the  underwriters.  316 

^iihjed  to  the  ruka  alVeady  advanced, 

.  deviation  or  not  is  a  quellion  of  fa£l 

to  be  decided  jiccording  to  the  cir- 

cumllahces  of  the  cafe.  J17 

In  cafes  of  deviation,  the  premium  is 
not  to  be  returned,  thtd.  377  note  {a) 

Breaking  bulk,  a  deviation.  295 


D996U  Infarance* 

It  is  where  the  fame  man  is  to  receive 
two  fums  in  (lead  of  one ;  ox  the  fame 
fum  twice  ovcrj  for  the  fame  lofs,  by 
reafoQ  of  his  having  made  two  iafu- 
ranees  upon  the  fame  property.     2t^o 

JBiffcrence  between  a  re-affurance  and  a 
double  infu  ranee.  ibid, 

where  a  man  makes  a  double  infu  ranee, 

he  may  recover  hw  lofs  agdinft  which 

fet  of  underwriters  he  pleafes  ;  but  he 

.  can  recover    for  no  more  than  the 

,  amount  of  his  Tofs.  a8 1 

Eut  when  one  fet  of  underwriters  feay 
the  lofs,  they  may  call  upon  the  other 
uniJerwnters  to  contribute  in  propor- 
'tioQ.  to  the  fums  they,  have  infuretl. 

thtd, 

Kut  though  a  double  infnrance  cannot  be 
.  wholly  fuppoited,  fo  as  to  enable  a 

*  mail  to  recover  a  two-foki.fatisfaAidn ; 
^et  various  perfbiis  may  infure  various 

,'  li^terefts  on  the  fame  thing,  and  each 

.  to  tlic  whole  value ;  as  the  mailer  for 
Wages ;  the  owner  for  freight ;  one 
fterfon   for  ggodsj  and  another  for 

[  Aottomfy.  :r93 


In  what  cafes  z  naan  (hell  be  faid  to  make 
a  dbu!)]e  ftifurancer;  and^  when^  nbt, 
fblly  confideredfirom  Pagdt^"^  f»  af88 

If  the  fame  man  for  hn  own  accomit, 
tbotigS  not  in  hii  own  ntMit^  ifffuM 
doubly,  it  is  ftill  a  dbul^le  infurance. 

•  1«5 

The  laws  of  foreign  confitt*ie»,  upon  the 
fisbjcA  of  double  infuranee,  are  far 
from  being  uaifoim.  18S 


Eaft'IniRa  Vo^ages^ 

'J' HE  ufage  of  trade  with  felpeft  to 

thefe  foyages  has  ba^ft  more  notoi* 

rious  thart  in  any  other,  the  qiteflion 

having  more  frequently  occurred.  46 

The  charttfr-partiet  of  ¥he  hdht  Com* 
p«ny  give  leave  to  prolong  th^  (Wp's 
(lay  in  fndis  Ibr  a  year,  ffntf  it  is 
common  by  a-  new  agreement  Xx^  de- 
tain her  a  year  longer.  The  words  of 
the  policy  too  are  very  general  with^ 
out  h'mltatton  of  time  Of  place.      46 

Thefe  charter-parties  arc  fo  notorfous,  , 
and  the  courfe  of  the  trade  is  fo  well 
known,  that  the  underwriter  \%  al- 
ways Kabie  for  any  intermedfate 
voyage,  upon  which  the  ftip  may  be 
fent,  while  in  InSa^  though  not  cx^ 
prefely  memioned  in  the  pdlcy;  iJ/V. 

Thus,  -whctc  the  infnrancc  was  "  at 
"  and  from  Btngaf  to  any  ports  of 
•?  places  whatfocver,  rn  the  Eufi" 
**  Indies^  China,  Pfffia^  or  elfewhere 
•'  beyond  the  €ctpe  of  Good  Hopei 
**  fon^'avd^  a«d  backwards,  anddnnt^ 
•*  ing  her  ftay  at  each  place,  until 
^'  her  arrival  ia  London^  &e."  The 
captain  when  in  Bengal  entered  into 
a  new  agreement  for  prolonging  the 
(hip*s  flay,  and  went  fcvcral  mtermc- 
diate  or  country  voyages,  in  the  lad- 
of.  which  fhe  was  lo(l.j  the  Jnfurers 
w<re  held  liable.  47 

In  an  ihfarance  ••  from  Lofrdbn  to 
•*  Madras  and  Chintty  wtth  Kborty  to 
**  touch,  ftay,  and  tride,  at  any  ports 
••  .or  places  whatfoever,"  the  {iiQ.t 
were ;  that  when  the  Ihip  arfivtd  at: 
Madras  J  fte  was  too  -fHte  to  go  to^ 
Ohifta  that  ye^,  trpon  whidi  fhe  was 
fftni  by  th«  council  to  Bengaito  fttch 

-  -  rice. 


^^ 


Takh  if  the  ^rkuifal  Mmef^l 


rice*  which  towne  flic  performed 
oncCy  but  in  the  Iccond  attempt  ihc 
was  loll.  The  infurers  are  anfwer* 
able  on  account  of  the  ufagc.   P.  49 

Ja  an  infurance  on  a  ihip,  *^  at  and 
**•  from  Loudott  to  Bengil^  beginning 
*<  the  riik  upon  the  fhip  at  J^ondon^ 
**  and  fo  to  continue  till  the  arrival 
'*  of  the  faid  Hiip  at  Madras  and  Beu" 
**  goJ^  with  liberty  to  touch  andjiay  at 
**  any  fort  or  place  in  this  voyage ;''  the 
underwriters  were  held  to  be  anfwcr- 
able  for  a  lofs  which  happened  in  an 
intermediate  voyaee  from  Madras  to 
Vifagtbainam  for  rice  by  order  of  the 

.    councu.  -50 

However,  the  parties  may,  bv  their 
own  agreement,  prevent  liich  latitude 
of  conftrudliou.  51 

Kor  need  this  be  done  by  exprefs  words 
of  cxcIuGon,  but  if,  from  the  terms 
tlfed^  it  can  be  coUedled  that  the  par- 
ties meant  fo,  that  conftrudion  (hall 
prevail.  ^         ibid. 

Thus  where  the  general  words  were  rc- 
A rained  by  the  exprellions  *'  in  the 
out^ward  or  homeward  bound  voyage ;" 
and  **  in  this  voyage-,**  the  court 
held  that  the  policy  only  meant  places 
in  the  ufual  courfe  of  the  voyage  *^  to 
and  from  the  places  named/'  5 1 

Infurance  on  a  voyage  undertaken  in 
contraventiofi  of  tue  rights  of  the 
£a/t  India  Comp^uy,  is  void.      233 

How  their  rights  are  affedtd  by  the 
treaty  with  jimcrica^  233  a 


£/eSion. 

£1e6^ion  to  abondon,  when  to  be  made. 

172 

Notice  of  abandonihent  mud  bte  given^ 
though  the  (hip  and  cargo  have  been 
(old*  172^ 

Mmlargoi 

An  embargo  is  an  arreft  laid  on  (hips  or 
goods  by  public  authority,  to  prevent 
ihips  from  putting  to  fea  in  time  of 
war,  and  fometimes  alfo  to  exclude 
them  from  entering  our  ports.        78 

^  ^Vhether  a  prince. in, time,  of  war 
may  make  ufc  of  the  vefTels  he  finds 
in  has  ports,  to  ai&ft  him  iu  tarrying 
on  war  ?  ihid* 


EKtrmordkuuy  wtfges  paid  €0  the.  fc 
during  an  embargo,  cannot  be  reco- 
vered agaiolt  the  infurrr  om  tbejh^ 

The  king  of  Great  Britalm,  in  iimt  %f 
w^f  may  lay  an  embargo  on  (hip- 
ping in  the  ports  of  his  kingdom. 
^  Whether  he  oiaj  do  it  in  tune  gf 
peace  ?  79 

^  Whether  if  an  embargo  be  laid  oa 
by  the  Brihjh  government,  and  a  Ui 
enfue,  the  underwriters  are  liable  ? 

S  t,  S  ioy  and  81^,  note  («) 

The  breach  of  an  embargo  is  an  a&  oi 
barratry  in  the  mailer.  91 

If  a  (hipt  though  neutial,  be  infured  on 
a  voyage  prohibited  by  an  cmbaign, 
fuch  an  infurance  is  void.  z^^ 


The  queHion  whether  tnfurances  on  tbe 
property  of  an  enemy  are  politic, 
confidered.  13,240 

Such  infurances  are  contrary  to  the  bw 
of  England.  I4  x£ii^ 

How  far  trading  with  an  enemy  in  time 
of  a6lual  war  is  legal.  257 

What  is  nece{rary  to  be  ftated  in  a  pki 
of  alien  enemy*  240,  note  {a\ 


Bvidenj^t. 

Opinion  of  witnefles  is  not  eridence. 

59.  »9« 

The  onus  of  proving  the  captain  to  be 

owner,  fo  as  to  get  rid  of  a  chaigt 
of  barratry,  lies  upon  the  underwrite 

A  policy  will  not  be  fct  afide  00  the 

ground  of  fraud,    unlefs  it  be  fidl$ 

znd/atisfafforily  pToytd^  and  the  bur- 

then  of  proof  lies  upon  the  perfioA 

wifhing  to    take  advantagre    of  the 

fraudi  ii4 

But  jpofitive  abd  dire6l  proof  of  fiaud 

is  not  to  be  evpedied.;  and  from  tht 

nature  of   the  thing    circumHantial 

.     evidence  is  all  thai  can  be  ei^en.  ikdi 

The  nature  of  circumftantiiU  evidence 

r   cbnfjdered.  2if 

The  fentehce  of  a  foreign  court  of  Ai 

miralty    is  concliiUve,    and  bindinf 

upon  slU  the  world,  as  to  every-  thiag 

contained  in  it ;  aiid  cannot  be  cM« 

iravcrtd 


7 ^/(f  of  tfye  Principal  Matters'. 


4^5 


\  irovertccl  collaterally  In  a  civil  fnit. 

Sc^  jlJmtraIfy, 

T*he  firfl  piece  of  evidence  to  fupport 
"an  action  on  tlit-  policy  Is  proof  cf  the 
ckfendant's  hand-writing  to  the  po- 
licy. 404 

No  parole  evidence  of  any  agreement 

' .  fliall  be  aijralttcd,  which  tends  to  con- 
tradld  the  written  policy.  405 

Tli'e  infurcd  muft  alfo  prove  liIs  inttrcit 

in  the  thing  iufured,  by  a  produclion 

of  all  the   ufual   documonts,  bills  of 

fal^,  bills  of  parcels,  bills  of  lading. 

•  &C.  406 

Captain's  proteft  delivered  by  the  broker 
to  the  affurdrs  to  get  the  lofs  fettled  is 
not  evidence  for  the  defendant.    IbiJ, 

Nor  a  fentcnce  of  condemnation  for 
non-feaworthincfs  after  a  furvcy,  of 
the  fadts  dated  in  It.  iliii. 

A  maa  having  purchafed  goods  abroad, 
in  order  to  prove  his   intertft,  pro- 

.  duccd  a  bijl  of  parcels  with  the  re- 
ceipt of  the  feller  to  it,  and  proved 
hi's  nand  ;  i:  was  held  to  be  futficlent 
evidence.  Ibid. 

The  plaintiff  muft  prove  that  a  lofi  has 
happened  by  the  vtty  means  flatcd  in 
the  declaration.  407 

But  where  the  lofs  is  averred  to  be  by 

perils  of  the  fca,  it  is  allowable  to 

give  the  expcnce  of  the  faivage   in 

.  evidence  upon  fuch  a  declaration.  409 


FaBor. 

/ipHE  lien  which  a  fador  has  upon  the' 

gocK^s  of  his  principal,  is  inch  an 

liitercft,  as  will  entitle  him  to  recover 

00  a  general  policy  on  goods.  1 1,  286 

Felony., 

"Wflfully  to  caft  away,  burn,  or  dcftroy, 
any  (hip  to  the  prejudice  of  the  own- 

,/  ers  of  the  faid  (hip,  or  any  merchant 
loading  goods  thcieon»  or  of  the  un- 
drrvvriter,     is   felony,    without   the 

^  benefit  of  clcigy,  in  any  captain, 
tnafter,  mariner,  or  other  officer  bc- 

'     longing  to  the  fliip  fo  deftroyed. 


•*N> 


Any  perfon  boring  holes'  in  a  fliip  in  dl- 
llrefs,  or  dealing  a  pump  belon^rlng 
thereto,  (hall  be  guilty  of  felony 
withe ut  be n c fi t  o f  clergy .     Pcg^  1 35 

Pcrfons  ctnivif^ed  of  Healing  goods  from 
a  fhip  wricked,  or  In  dUtrefs,  or  of 
obftru;5lIng  the  tfcape  of  any  perfon 
from  a  wreck,  or  of  putting  out  faifc 
lights  to  lead  fuch  fhip  into  danger, 
fhal!  fuffsTr  as  felons  without  benefit 
of  clergy.  ihicL 

Where  goods  of  fmall  value  are  flolen, 
without  any  circumilances  of  cruelty^ 
the  ofTencler  may  be  indldcd  for  petty 
larceny.  iblJ. 

Pcrfons,  in  whofc  cuftody  (hip-wrecked 
goods  are  found,  not  giving  a  fatif- 
fa6lory  account,  (liall  be  committed 
to  the  common  j^aol  for  fix  months,  or 
pay  treble  the  value  of  fuch  goods. 

ibid. 

Goods  offered  to  Jale,  fufpeSed  of  be- 
ing (hip-wrecked,  (hall  be  (lopped, 
and  the  perfon  fo  offering  them,^and 
not  giving  a  futIiifa(flory  account,  fhall 
be  committed  to  the  common  gaol, 
for  fix  months,  or  pay  treble  the  va- 
lue of  fuch  goods,  ibid» 

Pcrfons  convidcd  of  aflfaulting  any  ma- 
giftratc  or  officer,  when  in  difcharge 
of  bis  duty,  rtfpe6liHg  the  preferva- 
tion  of  any  (hip,  vefiel,  goods,  or 
effects,  (hall  be  liable  to  tranfporta- 
tion  for  feven  years.  13  j 

Fire  (Injur once  agam/t). 

Is  a  contraft,  bv  which  the  infiirer  un- 
dertakes,  in  confideration  of  the  pre- 
mium,   to    indemnify   the   infured,. 

-  againlt  all  loffcs,  whichv  hc'may  fuf- 
tain  in  his  houfe,  or  good;),  by  mesns 
of  lire,  within  the  time  limited  iu 
the  policy.  44 it 

The  LQnda.%  AfTurance  Company  infert 

*  a  claufe  in  their  propofals,  by  which 
they  declare,  that  they  do  not  hold 
themfelves  liable  for  any  damage  by 
■  fire,  occafioned  by  an  Invafion,  foreign 
enemy, 'or  any  military  or  tifurpcd. 
power  vvhatfoever.  ibid. 

Under  this  provifo  it  was  held,  that  the 
infurerfi  were  not  exempted  from  lofii 
by  fire,  occafioned  by  a  mob  at  ^fVIw- 
vKcb,  which  afofc  on*  account  of  the 
high  price  of  provilioDt.  "44* 

I        Sf  The 


4f4 


Takk  ^  the  Principal  Matter Sm 


The  Sun  fire-c^ce,  in  addition  to  thefe 
%i*ord?,  add)  '^  civil  cammotiotiy*  it 
was  lu-ld  tbat  the  company,  under 
tbofe  words,  were  cxt'nptcd  fvom 
loITes  occafioncd  by  rioters,  who  role 
in  the  year  1780,  to  compel  the  re- 
peal  of  a  (latute,  which  had  paflcd 
in  favour  of  the  Roman  catholin. 

Page  445 

When  a  lofs  happens,  the  infurcd  mult 
give  immediate  notice  of  his  lofs  ; 
and  as  particular  an  account  ot  the 

'  value,  5:c.  as  the  nature  of  the  cafe 
will  admit.  He  mull  alfo  pioduce  a 
«^rtif)cate  oi  the  miniflcrand  church- 
^vardens,  as  to  the  cliarader  of  the 
.  fufferer,  and  their  belief  of  the  truth 
of  what  he  advances.  448 

This  certificate  is  held  to  be  a  conditkn 
pnciditit  to  his  right  of  recovery. 

449,  note  [a) 

In  infurances  againil  fire,  the  lofs  may 
be  either  partial  or  total,  449 

Thcfc  pollcits  are  not  in  their  nature 
a(Ti«;nable ;  nor  can  tlie  Intereft  in 
them  be  transferred  without  the  con- 
fen  t  of  the  office.  iBiJ. 

When  any  perfon  die?,  the  intereft  (hall 
remain  to  the  heir,  executor,  or  ad- 
r.unidraior,  rdVcctlvely,  to  whom 
the  property  infurcJ.  blrlcnip^s  ;  pro- 
vided they  piocure  their  right  to  be 
iiidorled  on  tht  policy,  or  the  pre- 
mi  urn  be  paid  is  tlicir  name.        449 

It  IS  Dtcellary  the  party  injured  fliould 
have  ati  inti-reit  or  properly  In  the 
houfc  iiifared,  at  the  time  tiie  policy 
in  made  out,  and  at  the  time  the  fire 
Lappejis;  and  therefore,  after  the 
kafe  of  ihc  houfe  i>  expired,  the  in- 
furcd'e  afiigning  the  policy  dois  not 
oblige  the  infurcrs  to  make  good  the 
lofs  to  the  afT.gnee.  ^  450 

The  premium  upon  common  infurances 

is  two  fliilllogs/xT  cult,  for  any  fym 

.  not  exceeding   icoc/.    and    half  a 

crown  from  icooA  upwards.      456 

•5t  fides  which  there  is  a  duty  to  go- 
vernment of  2 /. />^ra'«/.     .         ibid. 

ThiM  tax  does  not  extend  to  publick  hof- 

.   pi  tab.  *^*^' 

If  a  houfe  were  deilroycd  by  a  foreign 

enemy  the  day  aficr   the  policy,  is 

made,  there  would  be  no  icturu  of 

.  Lirenaium.  457 


Fraud  vitiates  this  fpecies  of  contndl. 

^H^  457 

Foreign  S/jifd* 

Infurances  on  foreign  (hips  withont  n* 
tere^t  are  not  within  the  llatutc  i^ 
19  Geo,  2.  c.  37.  265 

But  rc-affu ranees  on  forergn  fliips  are 

I'oid.  379 

Fort. 

A  fort  maybe  infured  againfl  an  attack 
from  an  enemy,  for  the  bencdt  of 
the  govenior.  jj 


i.  .  <4 


Prance, 

An  account  of  its  commercial  and 
ritime  regulations ;  and  the  diflui- 
guiflivd  authors,  who  liavc  wiittea 
upon  the  fubjed  of  infurances. 

Introd.  xzxvi 

Fraud. 

Policies  are  annulled  by  the  leall  /hadow 
of  fraud  or  undue  concealment  of 
fa^s.  174 

Both  p^rlfes  arc  equally  b(»;ind  to  dif- 
clofecircumilances  within  their  know* 
ledge.  tit/. 

If  the  Infurcr,  at  the  time  he  under- 
wiole,  knew  that  the  Oiip  was  ia^ 
arrived,  the  eoniraA  will  be  void. 

itid. 

Cafes  of  fraud  upon  this  fubje^l  art  lia- 
ble to  a  threefold  diviiiun  ;  i  ll.  The 
allegatio  falfi ;  2d,  lih^  fuppreffut  veri ; 
3d,  MIfreprcfentation.  The  latter, 
though  it  happen  by  mifl«ike.  If  in  a 
material  part,  will  vitiate  the  policy, 
as  much  as  adlual  Fraud.  iHd^ 

The  policy  was  held  to  be  void,  wlierc 
gocds  were  infured  as  the  property  of 
an  ally,  when  in  fai5l  they  were  the 
goods  of  an  enemy.  175 

A  Ihip  was  known  to  have  failed  from 
jfamMca^  on  the  z+th  of  XiTKOtier; 
and  the  agcni  told  the  Infurer  fhe 
failed  the  kttcr  end  of  D^eetht,- ; 
the  policy  wa*  declared  void.       176 

In  an  i.ifuraace  upon  goods,  the  infuird 
warranted  ti^e  ihip  and  goods  to  be 
ueuttal;  it  was  expreGIy  found  by 
the  jury  I  that  they  were  not  neutral. 

The 
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iHle'  colirt,    therefore,    though'  the 

lofi  happ<;aed  by  iiormsi  and  not  by 
c^ipture,  declared  that  the  infured 
could  not  recover.  Page  '76 

Ooods  were  infured  on  board  a  (Iiip, 
warranted  Partvgnefe,  The  goods 
were  lod  by  a  different  peril,  but  in 
fa  A  tJic  (hip  was  not  Furtugurfe, 
The  policy  is  void  eh  inilio,  177 

Concealment  of  circumflaoces  vitiates 
alt  contradls  of  infurance.  The  fadls 
upon  which  the  rl(k  is  to  be  com- 
puted, lie,  for  the  tnoft  part,  within 
the  knowledge  of  the  infured  only. 
The  underwriter  relics  upon  him  for 
all  neceflfary  information ;  and  muft 
trud  to  him  that  he  will  conceal  no- 
thing, fo  as  to  make  him  foxm  a 
wrong  tftlmatc.  1 7  8 

One  haying  an  account  that  a  (hip.,  de- 
fcribcd  like  his,  was  taken,  infured 
her,  wltliout  giving  any  notice  to 
the  infurers  of  what  he  had  heard, 
the  policy  was  decreed  in  equity  to 
be  delivered  up.  179 

*rHe  agent  for  the  plaintiiF  two  days  be- 
fore he  effe^ed  the  policy,  received 
a  letter  from  CoweSf  in  w^iich  ie  this 
CKpreflion  :  '*  Qn  the  ia&h  of  this 
"  month  Z  was  in-  company  with  the 
*'  I^avy  {th€  fliip  in  q^icftion,)  at 
•'  twelve  at  night  loft  fight  of  her 
^*  all  at  onpe ;  the  captain  fpoke  to 
"  me  the  day  before  tltat  ihe  was 
**  1^9kky,.  and  the  next  day  we  had  a 
"  hfird .  gale.'*  The  Ihip,  however, 
roflfi  put  the  gale,  and  was  captured 
by  the  SfianiarJs,  The  policy  was 
held  to  be  void»  becaufe  the  letter 
Dvsu  ^  co^Qiunicated  to  the  infurer. 

A  Aip'was  Infured  *•  ai  and  from  Ge- 
**  ii»a."  The  ftu'p  loaded  at  Lfgb9m^ 
^nd  was  originally  bound  for  DMin  ; 
but  lofing  her  convoy,  (he  pi)t  into 
Genoa  in  A^g^'fh  ^"^  ^^y  there  till 
the  "January  following,  AU  t^efe 
fadls  were  known  to  the  infured,  but 
not  conii^unicated  to  tbe  iafurer :  the 
policy  vvaiis  held  to  be  void.  |8o; 

A  H^ip  being  bound  from  the  coaft  dAfrU 
^aio  the  BriiifbiVefi  /lu&'r^  failed  h:om 
St,  7f;omasU  on  the  coaft  of  jffrica 
on  the  24  of  O^obcr^  a  ^iicumftance 
With  which  the  plaictiff  ji^  acquaijit- 


ed  by  ft' letter  rcceiTlfd  UkF^ifuary^ 
The  policy  Was  not  made  till  the  2f  ft 
of  March*  The  letter  wa^  not  (hewn, 
nor  was  anything  faid  of  heriailipg 
from  Bt,  Thomas* %^  but  in  the  inAjryc- 
tions  <f  the  ihip  was  (aid  to  hav€  )^A 
"  on  the  coall  the  2d  of  ORphwrJ* 
The  policy  was  held  to  be  vpidt 

P^geltl 

The  broker's  inflruftloos  ftated  ihejh'ip 
ready  to  fail  on  the  ^^h  of  Dncmhtr  ; 
tlie  broker  reprcTented  to  the  under- 
writer that  the  (hip  vtt%  in  port, 
when,  in  fa6l^  (he  had  failed  the  ;i 3(1 
of  December*     The  policy  was  voidi 

182 

But  there  are  many  matters^  as  to  which 
the  infured  may  be  innocently  iiient ; 
I  ft,  As  to  what  the  infurer  knows^ 
however  he  came  by  that  knowledge  \ 
2d,  As  to  what  he  ought  to  know  ; 
3d,  As  to  whatlefTeas  the  rilk.  An  yn« 
derwriter  \a  bound  €9  kno>7  particu- 
lar perils^  as  to  the  Afite  of  war  or 
peace.  183 

If  a  privateer  is  infured,  the  iiQt}erwrker 
needs  not  to  be  t^ld^t^deftifl&tioti. 

Hid. 

An  Infurance  was  made  o;i  Fftri  M^rU 
borough  in  the  Eajl  JmSfit  for  twelrc 
months  f  gainft  the  attacks  of  an  £1/- 
rofean  enemy»  f^r  t^e  ben^  of  the 
governor.  The  def«ace  fjet  up  "^"aa 
an  undue  concealment  of  eircum- 
/lana«a,  particu^dy  the  weakitefs  of 
the  fort,  ai^d  the  probabiliJKy  of  its 
being  attacked  by  the  frincb*  The 
court  held  that  the  policy  was  good. 

ibid. 

The  vhfole  4o^«i7«  of  ccuRpcdlment 
fully  ill^Lftratcd  frona  page  1^3  to  193 

A  fhip  was  infured  "  irob  Lmdoft  to 
"  Nofit'^j,  with  liberty  to  call  at 
''  OJeW  The  ftip'«  clearances 
and  papers  wei^e  ?H  made  out  for 
Oflefld^  but  (he  was  newer  intended 
to  go  thither*  After  .the  policy  was 
made,  warwasded^iredagatsft  France* 
Two  defencef  were  fttf  ¥p  j  lil.  That 
there  was  a  IJaq^  in  ckariog  out  the 
fl\ip  for  OJendt  when  Ac  ncwrr  was 
defigncd  for  thpt  place,  id.  That 
as  hoUilities  unrr-f  djwlarcd  after  the 
policy  WM  (igiiSrcd,  ^xA  before  the  (hip 
failed,  the  4^f  nd^xK  Qugrht  u»  Iiave 
S  f  z  ^^        k^i 
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•  had  notice.     The  cotirt  held  that  nei- 1 

•  ther  of  the  objcdlions  was  valid  ;  for 
't!ie  firft  was  the  common  iifaire  ;  and 
of  the  fecond  the  infurer  was  bound 
to  take  notice.  P^g^  ^93 

An  underwriter  refufcd  to  pay  a  lofs  by 
capture,  the  fhip  being  Portuguefe 
and  condemned  for  having  an  En^VtJh 
fiipercar^yo  on  board,  beGaiifc  the  in-] 
fured  had  not  difclofed  that  circum- 
ftance.  The  court  held  that  the 
condemnation  was  unjull,  and  was 
not  fuch  a  circumftance  as  the  infnred 
^as  bound  to  difclofe.  195 

A  reprefentation  is  a  date  of  the  cafe, 
not    forming  a  pait   of  the   written 

'  jnftniment  or  policy  ;  and  it  is  fufli- 
cient  if  it  be  fubftantially  performed. 

196, 202 

If  there  be  a  mlfreprefentation  it  will 
avoid  the  policy  as  a  fraud,  but  not 
at  a  part  of  the  agreement.  197 

•Even  written  inilru£\ions,  if  they  are 
not  inferted  in  the  -policy,  arc  only  to 

'  be  confidered  as  reprefcntaiions  ;  and 
in  order  to  make  them  valid  and 
binding  as  a  warranty,  it  is  neccifaiy 
that  they  make  a  part  of  the  written 

•  iiiftrument.  .  197 
If  a  reprefentation  be  falfe  in  any  ma- 

•  teiial  point,  it  w^ill  avoid  the  policy  ; 
•'    becaufe  the  underwriter  has  computed 

the  riik  upon ,  circumftances  which 
did  not  ex  ill.  th'id. 

The  following  inftru^ions  weipi^fhewn 
to  the  firft  underwriter,  ■but».not  in- 

'  fertcd  in  the  policy,  '*  TJitcc  thou- 
<<  land  five  hundred  pounds  upon 
the  (hip  Julius  Cafar  for  Halifax ^ 
to  touch  at  Plymouth^  And  any  port 
in  America;  Jhe  mounts  tnvelve 
**  gnns^  und  twenty  men"  *Tbcfc  in- 
ftru£lions  were  not  (hewn  to  the  prc- 
fent  defendant,  but  (he  was   rep  re - 

:  fented  generally  as  ajh'tp  of  force.  At 
the  time  of  her  capture,  (he  bad  on 
board  6  four-pounders,  4  three- 
pounders,  3  one-pounders,  6  fwivels, 
and  27  men  and  boy  9  in  all,  of  which 

^    *i6  only  were  nlen.    The  witnefs  faid 

he  confidered  her  as  being  ftronger 

.  >^ith  this  force,  than  if  (he  had  n 

carriage  guns,    and  20    men ;     and 

r'   that  there  were  neither  men  nor  guns 

'    on  board  at  the  time  of  the  infurance . 


« 
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The  court  held,    that  thefe    infrac- 
tions were  only  a  reprefentation  ;  and 
that  they  had  been  fubftaniiElly  per- 
formed. P^^^  197 
A    (hip   was  infured   at  and  from  Pert 
U  Orient  to  the  IJles   of  France   and 
Bourbon,  and  to  all   or  any  ports' or 
places  where,  and  whatfoever,  in  the 
EaJl'IndieSi   Chhia^  pL-rfia^     or  clfc- 
whcrc  beyond  the  Cafe  of  Gcod  H'.pr, 
from  place  to  place,  and  during  the 
(hip*s  ftay  and  trade,  backwards  and 
forwards,  at  all  ports  aod  places,  ai>d 
until  her  fafe  arrival  back  at.  her  laR 
port     of    difcharge    in    France^      A 
flip  of  paper,  at  the  time  the  polic? 
was  underwritten,  was  ivt^ercd  to  i:, 
and    (hewn  to  the   underwriters,  on 
which  was  written  the  following  ii- 
prcfentation  :  **   The  fhip  has  had  a 
«*  complete  repair,  and  is  now  a  fine 
**  and  good  veffel,  three  decks-    la- 
**^  tends  to  fail  in  September  or  Ocfshfr 
next.      Is  to  go  to  Madeira^  the 
Jfles  of  France -t  PonJlchtrry^  Chw^, 
the  ffles  of  France^  and  I.^OrL-ni" 
The  (hip,  in  fa^,  did  not  fail  ull  the 
6th  of  December,  and  did  not   rjacb 
Pondlcherry  till   the   month  of  J-Jy 
following.     She  continued  there  tiS 
Auguft^  when,  inftead  of  proceeding 
for   China y-  (he    failed    for    Biv^.i^ 
where  having  pa(rcd  the  winter,  zA 
undergone  confiderable    repairs,   fhc 
returned   to  Pondtcherry,    and   after 
taking  in  a  homeward-bound  car^o 
at  that  place,  proceeded  in  her  royage 
back   to  UOrtenty  but  was  taken  by 
the    Mentor  privateer.       The   uf'ial 
time,  in  which  the  dire^Sl  voj-age  is 
performed  between    Pondlcherry  aiid 
Bengal  \%  fix  or  feven  days  ;  but  thk 
fhip  was  (ix  weeks  in  going  to,  and 
two  months  in  returning  from  Be%^ 
gnlt  and  lay  off  Madras,  ^tafuUpa' 
tam^    Vtfigapatam^    and    Tanan,   aod 
took    in  goods  at  idl  tbofe   places. 
I^ord  Mansfield  \,q\6,  the  jury,  that  if 
no  fraud  was  intended,  and  that  the 
variance  between  the  intended  voys^, 
as  defcribed  ih  the  (lip  of  paper,  and 
the  aClual  voyage  as  performed  ^d  cot 
tend  to  encreafe  the  ri(k,  thtsJUp  cffA- 
per  being  only  a  reprefentation,  the  pkin- 
tiff  was  entitltd  to  iheir  vcrditL    202 

If 
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If  the  mlfrfprefcntatlon  be  in  a  matcnal 
point,  it  wHl  avoid  the  poh'cy ;  even 
Uiough  it  happen  by  miflake.  P.  204 

Thus  in  a  policy  on  a  (hip  from  Nc^iv 
Tori  to  Philadelphia^  the.  broker  re- 
prefehtcd  to  the  infiirer  that  the  fliip 
ivas  fcen  fafe  in  the  Delaware  on  the 
l\th  of  December  by  a  fhip  which  ar- 
rived at  A>w  Tork;  whereas  in  faft 
the  (hip  was  loft  on  the  9th  of  Decem- 
ber ;  the  poh'cy  was  held  to  be  void, 
although  there  was  no  fufpicion  of 
fraud.  205 

The  fame  rule  holds  if  the  broker  con- 
ceal any  thing  materialy  though  the 
only  ground  for  not  mentioning  them 
fliould  be  that  the  fadls  concealed  ap- 
peared immaterial  to  him.  207 

But  the  thing  concealed  mud  be  fome 

fa8y  not  a  mere  /peculation  or  expedia- 

Hon  of  the  infured.  •    ihid. 

Thus  where  a  broker  inforing  feveral 
vcflcis,  fpcaking  of  them  all  faid, 
**  which  vcflels  are  expcHed  to  leave 
**  the  coa ft  of  Africa  in  Novemler  or 
*•  December  \**  the  policy  was  held 
good,  althon;>h  in  fa 61  the  fhip  in 
queftion  had  failed  in  the  month  of 
Jday  preceding.  ibid. 

Wherever  there  has  been  an  allegation 

-  of  falfehood,  a  concealment  of  circum- 
llanccs,  or  a  mifrcprefentation,  it  is 
immaterial  wltethcr  it  be  the  aft  of 
,thc  perfon  himfelf  who  is  interefted, 
or  of  his  avent ;  for  in  either  cafe  the 
contract  is  founded  in  deception,  and 
the  policy  is  confequently  void.     208 

This  rule  prevails,  even  though  the  aft 
cannot  be  at  all  traced  to  the  owner 
of  the  property  infured.  209 

A  policy  will  not  be  fet  a  fide  on  the 

ground  of  fraud,  unlefs  it  be ya//y  and 

fatisfaBortly  proved  ;  and  the  burthen 

of  proof  lies  on  the  perfon  wifhing  to 

take  advantage  of  the  fraud.         214 

But  pofitivc  and  direft  proof  of  fraud  is 
not  to  be  expefted ;  and  from  the  na- 
.  ture  of  the  thing  circumftantial  evi- 
dence is  all  that  can  be  given.       214 

The  queftion,  whether  the  premium  is 
to  be  returned  by  the  undervoiter, 
where  the  infured  has  been  guilty  of 
fraud,  confidered.  2 1 5 

The  ordinances  of  foreign  ftates  declare, 
fpr  the  moft  p?irt|  tb^t  it  fliall.    ibid. 


In  England  ihtr€  has  been  nolegrflativc 
regulation;  and  the  courts  ofjufticc 
had  not  till  lately  adopted  any  gene- 
ral rule  upon  the  fubjcft.      Pa^£^  216 

In  two  or  three  in  (lances,  where  the  un-  . 
derwrlters  have  been  relieved  in  Chan- 
cery from  the  payment  of  the  fum» 
infured  on  account  of  fraud,  the  de- 
cree has  directed  the  premium  to  be 
returned.  ibid. 

The  queftion  came  on  to  be  confidered  \ 
in  the  King's  Bench;  Uit  the  trial 
being  had  under  a  decree  of  the  court 
of  Chancery,  and  the  infurer  having 
there  made  an  offer  of  returning  the 
premium,  the  court  of  King's  Bench 
confidered  this  offer  in  the  lame  light. 
as  if  he  had  paid  the  money  into  court, 
and  therefore  the  queftljn  remained 
undecided.  217 

But  in  a  cafe  where  the  fraud  was  of  a 
very  grofs  and  heinous  nature.  Lord 
MansfifU  told  the  jury,  that  the  pre- 
mium ftiould  not  be  rellored  to  the  in- 
fured. 218' 

In  all  cafes  of  aflua!  frz\\d  on  the  part  of 
the  infured  or  his  agent,  the  premium 
is  not  to  be  returned.  ibid. 

It  is  clear  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  aftion  //Vx 
agalnft  him  at  the  fult  of  the  infured,- 
to  recover  the  premium.  ibid* 

By  feveral  foreign  ordinances,  the  pu- 
nlftimcnt  of  fraud,  in  ii^fittcrs  of  in- 
furihbe,  is  exceedingly  fevere  ;  fome- 
times;imounting  even  to  death,    ibid^ 

No  punlihnient  except  that  of  annulling 
the  contraft,  has  as  yet  been  declared 
by  the  law  of  England,  2 1 9 

But  if  any  captain,  &c,  wilfully  deft roy 
the  (hip  to  which  he  belongs,  to  tlie 
prejudice  of  the  owner  of  the  fhip,  or 
of  the  goods  loaded  thereon,  or  of  the 
underwi  iters,  he  ftiall  fuffer  death  as 
a  felon.  ibid^ 

Fraud  vitiates  pcUcics  on  lives,  as  well 
as  thofe  on  iTiurlne  infurances.       437 

It  has  the  fame  efFeft  on  policies  infu- 
ring  again  ft  fire,  457 

Fret«^ht* 

The  freight  or  hire  of  (hips,  is  a  fubjcft 

of  infurancc.  9 

In  an  infuraAce  n^Qu  freight y  the  infured, 

if  the  (hip  be  prevented  by  accident 
S  f  3  from 
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froro  falling,  cannot  recover  the  value] 
ijf  the  freight,  which  he  nuould  have 
h^  io  tarn  if  the fii't^  hadffilled, 

p^t  if  the  policy  be  a  valued  policy, 
and  part  Qt  the  cargo  be  on  board 
when  fuch  accident  happens,  the  reft 
being  ready  to  be,  fliipped,  the  in- 
fiired'  may  recover  to  thp  whole 
amount.  36 

So  in  2m  open  policy  if  the  afTured  be 
under  a  chartcr-p»ty  for  a  fpccific 
freight.  36  a 

The  under]vritcr  upon  the  goods  is  not 
liable  ior  freight  paid  to  the  owner  of 
the  (hip.  53 

Treight  muft  contribute  to  a  general 
average.  198 

Furniture  of  Ship. 

What  IS  included  under  that.  56, 56  /?, 

note 

Cuming  Policies.     Sec  title  fp^ager  Po- 
licies, 

General  jiuerage.     See  Average. 

Gold, 
Whether  infurable  as  Goods.  ?2 


Goods. 

(roods  la{hed  on  deck  are  not  Included 
U|ider  4  general  iufurai^ce  on  goods,  2 1 

Gjceeks. 

COME  account  of   their  commerce; 

'  ^  they  are  fuppofed  to  have  been  unac- 

ijuafnted  with  infurance.   Introd.  viii 

Hanfeatick  League, 

« 

.  ,  A  N  account  of  its  origin  and  dedine. 
TT  Jutrod.  xxxiv 

Hujband  of  a  Ship. 

7bc  hufband  of  a  fuip  has  no  right  to 
iafure  foy  any  part  owner,  without 
his  paiticular  direction  ;  nor  for  all 
the  bwBers  in  general,  without  their 
joint  dirtsfliun.  ?9 

*       7«%^«  Of  Jcifo^*     Sec  Average. 


Jcwffs. 

Whether  Infurablc  as  goods.      Page  a2 
Contribute  to  a  general  average.      126 

\m      *       » ■■  III.         ■  ■■  -  1         I 

Illegal  Voyages. 

WHENEVER  an  infurance  is  made 

on  a  voyage  exprcfsJy  prohibited  by 

the  common,  (latutei  or  mariiinftc  law 

of  this  country,  the  policy  i>*  void.  232 

The  goods  on  board  a  fliip  were  infured 
**  at  and  from  Loruicn  to  Ne*w*Tork, 
warranted  to  dfpart  with  convoy 
from  tbe  Cbannel  for  the  voyage.'* 
bhe  had  provifions  on  board,  which 
(he  had  a  licence  to  cArry  to  iVirtv- 
Tortf  under  a  provifo  in  the  prohi- 
bitory acl  of  16  Geo.  3.  c.  5.  But,  one 
half  of  the  cargo,  including  the  goods 
*which  TDere  the  fuhje3  of  this  infuranee^ 
'Was  not  ficenjed.  The  command- 
er in  chief  had  iflued  a  prodamotion 
to  allow  the  entry  of  unlicensed 
goods ;  but  he  had  no  authority  nti- 
der  the  afl  of  parliament  to  ilTbe 
fuch  proclamation,  or  to  permit  the 
exportation  of  unliccnfcd  goods. 
I'he  flatutc  prohibits  all  intercourfe 
with  Nezu-T'orky  and  connfcates  all 
(hips  trading  to  that  place,  unkfa 
they  have  a  licence.  Tne  court  held 
the  policy  was  void.  ihid* 

It  15  immaterial  whether  the  underwriter 
did  or  did  not  know  that  the  voy- 
age was  illegal ;  for  the  court  cannot 
fubftaniiate  a  contra^  in  direCt  con<» 
tradicllon  to  law.  23+ 

If  a  ihip,  though  neutra!,  be  infuned 
on  a  voyage  prohibited  by  an  embar- 
go, fuch  an  miu'-ance  is  void.      Hid, 

An  infurance  upon  a  fmuggling  voyage 
prohibited  by  the  revenue  laws  of 
this  country  would  be  void.  AUter, 
if  merely  againft  the  revenue  lawa  of 
a  foreign  (talc,  with  the  knowtei^e 
of  the  underwriter.       195,  236,  I37 

No  country  pays  attention  to  the  reve- 
mie  laws  of  another.  lAu/. 

The  qutiftion,  how  far  trading  Wtlh  an 
enemy,  in  time  of  a^usd  war,  is  legal, 
coniidercd  and  difcnSetl  fvom  page 

2^7  to  240 

The  que  ft  ion  how  far  tftfurances  upon 
the  goods  of  an  enemy  are  expedie«H 
conlidoredt  from     pa^e  1140  Co  245 

Whether 
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^?Vhethcr  they  are  expedient  or  not, 
fuch  infuranccs  are  contrary  to  lawr. 

Pa^e  240 

No  infuratice  can  be  made  upon  a  roy- 
age  to  a  befieged  fort  or  garrifon, 
with  a  view  of  carrying  aflillance  to 
them ;  or  upon  am  muni  tion»  warlike 
fiorcs,  or  proviiaons.  343 

Infurance* 

lAfiirance  is  a  contrad,  by  whjoh  the 
infurer  undertakes,  in  con  fide  ration 
of  a  premium,  equivalent  to  the  ha- 
zard run,  to  indemnify  the  infured 
againft  certain  perils  and  loffes,  or 
againil  a  particular  event.    Jntrod.  ii 

The   utility  of  this  contract. 

Introd.  ibid, 

The  origin  of  it  traced,  Introd*  iii 

The  queilion,  whether  it  was  known  to 
the  ancients,    confidcred. 

Introd.  ihtd, 

Infu ounces  fuppofed  to  have  originated 
in  Italy.  Introd.  xxvi 

The  Italians  brought  them  into  the  va- 
rious llates  of  Europe^  and  into  Eng- 
land.  Introd.  xxvi.  xlii 

Infuranccs  are  merely  Ample  contradls, 

1 

What  kinds  of  property  are  the  object 
of  infurance.  9 

Bottomry  and  refpondentia  are  a  fpecicb 
of  property  which  may  be  infured. 

ibid. 

But  it  muft  be  fpeclfied  in  the  policy  to 
be  fuch  an  i mere  11,  Qtherwife  the  po- 
licy is  void.  ibid, 

Unlefs  the  ufage  of  the  trade  takes  it 
out  of  the  general  rule.  1 1 

But  where  the  infurance  is  upon  goods 

fcncraliy,  the  lien  which  a  faftor 
as  upon  the  goods  of  his  principal, 
when  a  balance  is  due»  is  fuch  an  iti- 
tercft  as  will  entitle  him  to  recover 
upon  fuch  a  policy.  ibid, 

Infuranccs  on  the  wages  of  feamen  are 
prohibited.  1 2 

A  governor  may  infure  the  fort  againft 
the  attack  of  an  enemy,  for  his  own 
benefit.  13 

Infuranccs  on  enemy's  property  contrary 
to  law.  13,  14,  Z40 

In  an  infurance  on  goods  generally,  goods 
laihed  on  deck,  the  captaiu's  doaths 


and  (hip's  provHions  arc  not  Included, 
unlefs  fpeciifically  named.         Pagt  2 1 

Infurance  from  A,  to         ■■  -  Is  vbid.  22 

Infuranccs  for  time  arc  very  frequent,  as 
on  a  fliip  for  twelve  months.  eg 

Infarancts  upon  a  voyage  proh?b?tcd*'by' 
the  common,  ftatute,  or  maritime 
law  of  the  country,  are  void,  23  z 
See  title  Illegal  Voyages. 

Infuranccs  on  a  voyage  to  a  beficged 
fort  ♦'•r  garrifon,  with  a  view  of  car^- 
rying  afiiftance  to  them,  or  upon  am* 
munition,  warlike  ilores,  or  provi- 
Hon,  are  prohibited.  243 

Infurances  upon  prohibited  goods* 
See  title  Prohibited  goods, 

Infuranccs  void  byjlaf.  19  Geo.  2,  c.  37. 
Sec  fVager  Policies. 

Infurances  on  Lives.     See  tkla  Lives . 

Infurances  againjl  Fire.  See  title  Fire* 

Infurers. 

What  perfons  may  be  infurers.       '      J 

Every  individual  may  be  an  infurer  or 
underwriter.  9 

But  no  foclety  or  partnerfhip  can  under- 
write, except  the  Royal  Exchange 
Affurance  Company,  and  the  London 
Affurance  Company.  ibid. 

What  fliall  be  confidercd  as  a  partner- 
fliip  within  the  itatute  of  6  Geo.  1. 
c.  18.  8,8^ 

Infurers  are  liable  for  lofTes,  which  hap- 
pen in  the  ihip's  boats,  when  landing 
the  goods  infure^'  15 

Aliter,  if  in  the  boat  of  the  owner  of 
the  goods.  '  ilid^ 

j^  Are  the  infurers  liable  for  thefts 
committed  by  the  people  on  board 
the  (hip  ?  .25 

Infured. 

The  name  of  t!ie  infured  muft  be  in- 
ferted  in  the  polity;  or  the  fiattta  ef 
the  agent  who  dio^s  it  as  tiffthp. 

15,-^6,17 

This  matter  rs  now  regvtitted  and  con- 

iidcrably  akersd  by  t%  Oeo.  3.-it.  1^6. 

18,  19 
S  f  4  ^  Whc- 
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^  Whether  an  aflion  Ve^  fljcainfl  the       Uiepa  to  adjiiduSEtton  m  the  court  of 
iuiifrcii   foe  premiums  at  the  ful^  of       Aiimiralty.  '  Pegtt'^ 


the  iindcr writer  ?  ^''^'^  26 

The  broker,  who  efle^s  the  pohcy,  may 

i  maintain  fuch  an  adlion  for  prenfiiums 

paid  on  hif  account,  27 

JntetU'ion, 

The  intention  of  the  parties,  and  not 
the  h'teral  meaning  of  the  words,  is 
to  be  attended  to  in  the  conllrudion 
of  poh'cies.      /  30 


So  the  Duttb  commiifionrrs  have  an  in- 
fumble  iDtered  ia  the  Oiips  fcized  it 
fea  to  be  brought  into  the  ports  of 
this  kingdom.  2701 

x\  creditor  of  a  hoivfc  abroad  has  an  in- 
fuiable  interell  in  goods  conligned  to 
a  third  pcrfon  for  the  purpofe  of  pay- 
ing his  debt,  tltough  the  creditor 
had  not  ordered  the  goods  to  be  fcut. 

2701 

See  alfo  the  following  cafe.  27s  h 


Interejt  qr  no  latere  ft,     See  title  ^'<:y^^r  Various  perfons  may  infurc  Tariousin- 

PoUeies.  I     terelb  on  the  fame  thing,  and  each 

to  the  whole  value.  282 

Two  partners  purchaftd  a  laip  nnder  a 
regular  bill  of  fale,  confonmd>le  to 
Lord  Hawkrjhury  's  adl ,  (26  Geo.  3. 
ch.  To.)  and  thty  afterwards  took.i& 
two  other  partners,  who  paid  their 
rcfpedlivc  (hares  in  the  ihip,  but  there 
was  no  transfer  to  them  under  the  fla- 
tute,  and  it  was  held-  that  the  four 
partners  had  not  an  infurahU  Intnef 
in  the  freight,  406  (note) 

A  merchant  abroad,  interedcd  in  goods, 
mortgages  them  to  his  creditor  bfrc 
for  payment  of  money  at  a  ccrtaia 
day,  the  mortgagor  has  an  infuraUe 
intereft,  though  the  mortgage  be- 
come abfolute  before  the  order  for 
infurance  arrives.  406 

The  indorfcr  of  a  bill  of  lading  has  lliU 
an  infurable  interell,  if  it  appear  that 
the  effed  cf  the  indorfcment  was  only 
intended  to  bind  the  net  proceeds,  in 
cafe  the  goods  arrived.    4o6,notc  (<?) 

A  perfon  holding  a  note  given  for  mo- 
ney won  at  play,  has  not  an  infurabte 
interell  in  the  life  of  the  maker  of  the 
note,  432 

But  a  creditor  has  fuch  an  inteieil  in 
the  Ufe  of  his  debtor,  that  he  may  in« 

fure.  452 » 439 

Executor  of  a  creditor  may  maintain  an 

action  on  a  policy  made  by  faimfclf. 

45M 


Interejt  [Infurahk)^ 

A  fpccial  intereft  in  goods  may  be  in- 
fured,  fuch  as  the  lien  of  a  fa6lor.  1 1 

iloney  expended  for  the  ufe  of  the  fliip 
by  the  captain  is  infurable,  as  goods, 
fpecie,  and  efre;Sl«i,  cfpccially  if  an 
ufage  has  prevailed.  ibid. 

Wages  of  Teamen,  and  commodities  in 
lieu  of  wages,  not  infurable  ;  but  the 
goods  of  the  captain,  or  his  fhare  in 
the  ftilp,  may.  12 

The  governor  of  a  factory  abroad  has 
an  mfurablc  intereft  in  the  fafcty  of 
the  place.  13 

The  owner  of  a  fhip  having  entered 
into  a  charter-party  to  go  from  the 
Thojnes  to  2'cnenjfe,  and  there  to 
load  a  cargo  of  wines  at  a  fpccific 
freight,  has  a  good  infurable  intereft 
in  fuch  freight  :  and  if  the  policy  be 
underwritten  at  and  from  Louden  to 
Tentriffcy  and  from  thence  to  the  Weft 
Indies^  he  may  recover,  if  the  ftiip 
be  loft  in  her  way  to  Tenerijfe,     36  a 

The  profits  expe^'led  toarife  on  a  cargo 
of  moloftes,  belonging  to  the  plain- 
tiff", who  had  a  contra(fl  with  go- 
vernment to  fupply  the  army  with 
fprucc  beer,  are  a  good  infurable  in- 
tereft. 267 
Q,  Whether  plaintiff'*8  commiffions  as 
confignee  of  a  cargo  are  an  infurable 
intereft?                         268,  note  [a) 

.Officers  and  crew  of  a  ftrip,  upon  a 

joint  capture  by  army  and  navy,  have 

\  an  infurable  iutcreft  in  the  capture, 

'  before  condemnation.  269 

So  of  captors,  of  ftiips  in  the  voyage 

home,  for  the  purpofe  of  bringing 


Lading  (Billcfjl. 

A   BILL  of  lading  is  an  acknowledge- 

ment  under  the  hand  of  the  captaa, 

that  he  has  received  certain  goodie 

§  yrhid^ 
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'^  \riiich  be  undertakes  to  delfver  to  the 
perCbn  named  In  the  bill  <yf  lading ;  it 

-  ^  ailtgnable  in  its  nature,  and  by  in^ 
dorfement  the  property  vefts  in  the  aC- 
fignee.  Page/^^  note  \a) 

"Where  feTeral  bills  of  lading  of  different 
imports  have  been  figned,  no  refe- 
rence is  to  be  had  to  the  time  when 
they  were  fir  ft  figned  by  the  captain ; 
but  the  perfon  who  firii:  gets  one  of 
them  by  a  legal  title  from  the  owner 
or  fhipper,  has  a  right  to  the  confign- 
ment.  406 

Where  bills  of  lading  on  the  face  of 

•  \hem  arc  apparently  different,  and  yet 
con{lru6lively  the  lame^  and  the  cap- 
>  tain  has  adied  hondjide,  a  delivery  ac- 
cording to  filch  legal  title  will  dif- 
x:harge  him  from  them  all.  ibid. 

jBut  if  the  intention  of  the  parties  ap- 
pears to  have  been  to  bind  the  net 
proceeds  only,  in  cafe  of  the  arrival 
of  the  goods,  an  infurance  made  on 
account  of  the  indorfer  is  good.     ihid» 


LI 


ten. 


The  broker  has  a  Iicn  upon  the  policies 
in  his  hands  for  his  general  balance. 

403,  note  (^) 

lAghiers, 

Juofs  of  goods  in  (hip's  lighters  falls 
upon  the  underwriters:  alitevy  if  in 
tiie  owners  lighters.  23 


Lives  ( Injur ances  up&n)^ 


INSURANCE  upon  life  is  a  contraftj 
by  which  the  underwriter,  for  a  cer- 
tain fum,  proportioned  to  the  age, 
health,  and  profeflion  of  the  perfon, 
whofc  life  is  the  objcft  of  the  infu- 
zancet  engages  that  that  perfon  fhall 
not  die  within  the  time  limited  in  the 
policy ;  or  if  he  do,  that  he  will  pay 
a  fum  of  money  to  him,  in  whofe  fa- 
vour the  policy  was  granted.         429 

The  advantages  refultjng  from  this  fpe- 
ciesof  contra6i  flated.  ibiti. 

It  isimpoffible  to  afcertain  its  antiquity. 

.  430 

Sio  infuranoe  fihall  be  made  on  the  life 

' .  p)r  Uvea  of  any  pcrfoq  or  perfons ; 


wbereb  tbe  perfon,  fo^  whoftf  ttf^^  Hat 
policy  16  m^dti  JbaU  havi  n^hmtft^ 
or  by  Avay  of  gaming  or  ^tuagering  /but 
fuch  infurance  (hall  be  null  and  vofdi 

The  holder  of  a  note  for  monly  won" at 
play  has  not  an  infurable  intereil  in 
the  life  of  the*  maker  of  the  note« 

.       43« 

But  a  bondjide  creditor  has  an  infurable 

intereil  in  the  life  of  his  debtor.  I'^idL 

In  a  life  infurance,  the  infurer  under- 
takes to  anfwer  for  all  thofe  accidents, 
to  which  the  life  of  man  is  expofed^ 
except  fuicidcy  or  the  hands  of  juf- 
tice.     •  433 

The  death  muft  happen  within  the  time 
limited  in  the< policy;  otherwife  tbe 
infurers  are  difcharged.  tbid* 

If  a  man  receive  a  mortal  wound  during 
the  exiftence  of  the  policy,  but  does 

'  not  in  fa6l  die  till  after,  the  infurers 
are  not  liable.  'dnd* 

But  if  a  man  whofe  life  is  infured,  goes 
to  fea,  and  the  (hip  in  which  be  failed 
is  never  heard  of  afterwards,  the  quef- 
tion  whether  he  did  or  did  not  die 
within  the  term  infured,  is  a  fadl  fcir 
the  jury  to  afcertain  from  the  circum*. 
(lances.  Wtdm 

This  fort  of  policy  being  on  the  life  or 

death  of  man,  does  not  admit  of  the 

diftin£iion  between  total  and  partial 

.  lofTcs.  .   434 

In  a  life  infurance  it  has  been  held,  that 
if  the  infurer  become  bankrupt  before 
the  lofs  happens,  the  perfon  iuterefled 
might  prove  the  debt  under  the  com- 
mifHon,  as  if  the  lofs  had  happened 
before  it  iflued.  434,  435 

A  policy  was  made  for  one  year  from 
the  day  of  the  date  thereof:  the  po- 
licy was  dated  3d  Sept,  1697.  I'hc 
perfon  died  on  the  3d  Sept,  1698, 
about  one  o^clock  in  the  morning ; 
and  the  infurer  was  held  liable.     436 

It  is  now  ufual  to  infert  in  the  policy 
*'  the  firfl  and  lad  days  included.'* 

Fraud  equally  vitiates  policies  on  Htes, 
as  in  the  cafe  of  marine  infuraoces* 

'  .  437 

Where  there  is  a  warranty  that  the  per- 
fon is  in  good  beahh,  it  is.  fuificicnt 
th^Vhe  be  ip  ^  rcafonable  goodv  ftate 

of 
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of  fteahh,  for  it  nevn-  can  mean  that 

*  he  M  free  from  the  feedi  of  diforder. 

Page  437 
If  the  pcrfon  whofc  life  was  infurcd,  la- 
baurcd  tinder  a  particular  infirmity, 
if  it' be  proved  by  mcdicat  men,  that 
in  their  judgment  it  did  not  at  all 
contribute  to  his  death»  the  warranty 
of  health    has  b^cn   fully  complied 

*  Ivithi  and  the  infurer  is  liable.       458 
If  the  perfon,  whofe  life  was  infured, 

fhould  commit  filicide,  or  be  put  to 
death  by  the  hands  of  jnftice,  the 
next  day  after  the  ri/k  commenced, 
there  would  be  no  return  of  premium. 

440 
London, 

What  (h^n  be  deemed  the  port  of  Lon- 
don: 338 

London  A/furancc  Company. 

Erc6lcd  by  royal  charter,  authorized  by 
ftat.  6  Geo.  1.  ch.  i8.  7,  8,  9 

This,  and  the  Royal  Exchange  Aflu- 
rar.ce  Company,  arc  the  only  focicticb 
which  may  in  hi  re.  8 

The  privileges  of  the  South  Sea  and  Ea/i 
India  Companies  prcferved.  iLld. 

This  company  has  a  common  feal.       6 

It  rejc^ls  the  words  "or  the Jhi'^  he 
"  Jlt-andedf**  in  the  memorandum  at 
the  foot  of  the  poh'cy.  2 1 

This  company,  when  fued  in  an  aftion 
of  debt,  may  plead  generally,  that 
they  o*tve  nothings  and  give  the  fpccial 
matter  in  evidence.  397 

So  when  fued  in  covenant,  they  ma) 
plead  generally,  *«  that  they  have  not 
**  broke  their  covenant V  ibid. 

This  company  obtained  his  majefty's 
charter  to  enable  them  to  make  infu- 
raoces  upon  lives.  430 


Left  by  Damaimt^  Tide 
Loft  by  Barratry^  vide  Barrahj. 
Of  an  Average  or  pariial  L$ft^  vide 
Partied  Uffiet. 

Loft  or  not  Loft, 
Thefe  words  peculiar  to  Er.gUfb  policies. 

Malt. 

U  iododed  under  the  woi^  cmi  ia  tke 
memorandum.  112 


Loft. 

Tie  1of«  muil  be  a  dire&  and  immediate 
confequence  of  the  peril  infured,  and 
not  a  remote  one,  in  order  to  entitle 
the  inforcd  to  recover.  j6 

tnfs  hy  Perils  of  ihe  Sea^  vide  Perils  of 

the  Sea. 
Lofs  by  Capture^  vide  Capture^ 


Marhet» 

J*  HE  rife  or  fell  of  the  market  is  a 
^  charge,  which  never  Isdk  upoo  tlic 
infMrer.  98,  104, 109 

Mafier  of  Shift. 

The  name  of  the  m<7/?rrmuftbeinfcrted 
in  the  policy.  ij 

Neither  the  maftei^s  cloaths,  nor  goods 
ladud  on  deck,  are  included  under  a 
general  infurance  on  goods.  21 

V/hatevcr  is  done  by  the  matter  of  tbc 
fhip  in  the  ufualcourfc  of  thcvopge, 
neceflarily  et  ex  jufta  caufa^  though  a 
lofs  happen  thereon,  the  underwriter 
fliall  be  anfwerable.  30 

A  miftakeoi  the  maftcr  cannot  be  called 
^  peril  of  the  fea.  62 

Of  barratry  of  the  maflcr,  fee  Bjt- 
ratry. 

The  wearing  apparel  of  the  mafter  ii 
excepted  from  the  allowance  of  fal- 
vagc.  140 

Memorandum. 


The  memorandum  at  the  foot  of  the  po- 
licy exempts  the  undcrwrilem  from 
partial  loffes  not  amounting  to  J/«r 
cent,  unlefg  it  arife  from  a  general 
average.  20,21,101 

It  alfo  provides,  that  the  underwriicrt 
will  not  anfwer  for  any  partial  io&oa 
corn,  fiili,.  fait,  fniit,  £our,  or  lecd, 
unlefs  occafiontxi  hy  a  general  avriage 

^  or  the  branding  of  the  ftipi  nor  aie 
they  liable  for  any  partial  lofs  on  fu^, 
tobacco,  hemp,  fiaxj  hid^,aadiktfls> 
under  fper  cent.  Wj 
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Itiiittt  dlie(l»  of  go&dt  odt  of  loi  be 
itbcrfly  fpoilcdy  will  the  tinderwriter 
be  liable^  Page  \ 02 

Com  is  a  general  exprelion,  and  has 
been  held  to  include  J^at  and  hans 
and  mail.  1 1 2 

rrhe  word  Salt  has  been  held  no(  to  in- 
clude Sal^p<?tre.  113 

Jt  has  been  held  that  the  underwriters 
are  not  aAfvrerable»  within  that  part 
of  the  mcmoranduffi  which  exempts 
them  from  a)l  partial  lofFes  to  com, 
£(h,  (ttltf  fruit,  or  feed,  as  long  as 
the  commodity  fpccilically  remains, 
although  wholly  udflt  for  ufe.       1 1 2 

This  was  held  with  regard  to  a  cargo  of 
ioheat,  partially  damaged'by  a  ilorm. 

yi  cargo  of  fifh  arrired,  but  wasl  ftink- 
ing,  and  wholly  unlit  for  ufe,  the  in- 
furer  was  held  not  to  be  liable.     114 

3o  of  a  cargo  of  fruit.  115 

A  cargo  of  peas  arrived  at  the  port  of 
deftination ;  but  they  were  fo  much 
damaged,  that  the  produce  was  three 
fourths  Icfs  than  the  freight;  the  in- 
furer  was  held  to  be  difcharged.     116 

^he  efe£t  of  the  memorandum  difcuflcd. 

Mifdemeanor, 

finj  perfon,  except  thofe  mentioned  In 
the  ftat.  12  AnnCi  (lat*  2.  ch.  18.  en^ 
tering  a  (hip  in  dilirefs,  without  leave 
of  the  fnperior  officer,  or  of  the  of* 
ficer  of  the  cudpms,  or  mole  (ling  or 
hindering  them  in  the  prefervacioii  of 
the  fhip,  or  defacing  the  marks  of  the 
goods  on  board,  ihall  ms^ke  double 
utisfa6^ion»  or  be  font  to  the  houfe  of 
corrediion  for  12  moutlis.  134 

|f  goods  flolen  from  fuch  (hip  (hall  be 
f9und  on  any  perfon,  they  ihall  be 
delivered  to  the  true  owner,  or  fuch 
perfoQ  (hall  pay  treble  the  value,  ilid. 

A  (htp  that  has  been  taiffitig  for  a  con- 
fidevable  time,  (hall  be  confidered  as 
having  foundered  at  fea.  63 

I'll  pi^£liee,  thfs  time  has  been  generally 
ftjited  to  fix  moirths  after  the  (hip's  de- 
parture for  any  part  of  Sm-^pe^  or 
twette  m^h«y  if  for  a  ^ater  dlf- 
tance.  •  64 


\ ««     \^  . 


J^  Whether  infurers  liable  for  thofe  of 
the  captain?  Pa^e  62 

Mlfreprffintation,  vide  title  Frauds  fcc. 

Money. 

Whether  lafurable  as  goods.  22 

ContribtfUs  to  a  genend  average*    <2$ 

Mooring. 
What  (hall  be  deemed  mooring  in  good 


fafety. 


35»  35  « 


1^        Hfcl 


T^HE  name  of  the  infured  mud  be  in- 

ferted  in  the  policy  ;  or  tfec  name 

of  the  agent  affefting  It,  as  agent,   15, 

It  is  now  fufEcient  to  infert  tl%e  name  of 
the  perfon  a61ually  interefted,  or  that 
of  the  confignor  or  con(ignee  of  the 
goods,  or  the  names  of  thofe  who  re« 
ccive  the  orders  to  infnre,  or  who 
(liall  give  the  orders  to  efie^  the  in- 
furance.  18,  19 

The  name  of  the  (hip  and  roafter  muft  be 
inferted  in  the  policy.  19 

But  the  (hip  may  be  changed  ia  the 
voyage,  if  neceffity  require  h.        20 

Navigation, 

« 

Infurances  which  tend  to  a  breach  of 
the  navigation  a6ls  are  void,     250  to 

254 

NegUgencen 

AAion  lies  againft  an  agent  who  neg- 
ledls  to  infure.  See  titles  Adtion  and 
Agent.  303 

Neu$raEty, 

A  neutral  (hip  is  not  obliged  to  (lop  to 
be  fearched ;  the  fearcber  docs  it  at 
his  peril,  it  is  a  cafe  of  improper  de- 
tention, for  the  cofb  of  which  the  in- 
furer  is  liable.  79,  80^  3614 

This  point  is  sow  decided  othcrwife,  actd 
a  (hip  muft  flop  to  be  fearched.    3^5, 

,65. 
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If  a  man  warraat  the  property  to  be 
neutral,  and  it  is  nety  the  policy  15 
void  ab  initio.  Pa^e  350 

in  an  infurance  upon  goods,  the  in- 
fured  warranted  the  fhip  and  gooda  to 
be  neutral,  it  was  exprefaly  found  by 
the  jury  that  they  were  not  neutral. 
The  court,  therefore,  tliough  the  lofs 
happened  by  florin,  and  not  by  cap- 
ture* declared  that  the  contradi  was 
void*  ihid. 

If  the  (hip  and  property  are  neutral 
when  the  riik  commences,  this  is  a 
fufiicient  compliance  with  a  wan'anty 
of  neutrality,  35^353 

The  infurer  takes  upon  himCelf  the  rifle 
o£  war  and  peace.  -352 

If  the  property  be  neutral  at  the  time 
of  failing,  and  a  war  br<rak  out  the 
next  day,  the  infurer  is  liable.      353 

For  the  effeft  of  the  fentence  of  a  fo- 
reign court  of  Admiralty  upon  the 
qiieftion  of  neutrality,  fee  Admiralty. 

Notice* 
Of  abandonment  when  to  be  given.  172 


Oleron  [Laws  of\ 

A  N  account  of  them.         Introd.  xxx 
They  do  not  treat  of  infurances. 

Introd.  xxxii 

Open  Policy^ 

In  an  open  policy,  the  value  of  the  pro- 
perty is  not  mentioned  ;  but  muU  be 
prowl  at  the  trial.  i,  103 

Opinion,     Sec  Evidence. 

Owner. 

A  Alp's  husband. has  no  right  to  infure 
for  the  reft  of  the  owners,  without 
their  diredlion.  19 


I    >       II    UN 


It  18  le&  ambrguoos,  to  caU  it  a  party f 
thao  an  average  lo£k    ^  Page  99 

Partial  lofs,  when  applied  to  the  flup, 
means  a  damage,  which  (he  may  bavf 
fuftained  in  the  courCe  of  the  voyaj^, 
fnom  fome  of  the  penU  mentioaed  ia 
the  policy :  when  to  the  cargo,  it 
means  the  damage  which  the  goods 
have  fufiered  fromllormy  &c.  though 
the  whole,  or  the  greater  part  thereof 
may  arrive  in  port*  loi 

Thefe  loiFes  fall  upon  the  underwriter, 
if  they  amount  to  3/.  fir  cent, 

loi,  112 

But  if  a  lofsy  arifing  from  a  general  ave» 
rage,  fhould  be  under    3  /,  per  cent.* 
(liTl  the  underwriter  is  liable.        loi 

Suppofe  10 1  chefts  of  goods  be  Hilpped, 
and  three  of  them  be  wholly  fpoiled : 
^  Will  the  underwriter  be  liable  ? 

102 

In  cafe  of  a  partial  lofs^  the  value  of 
the  policy  can  be  no  guide  to  afecr- 
tain  the  damage*  but  it  becomes  the 
fubied  of  proof  as  in  caie  of  an  opea 
policy.  103 

When  goods  are  partially  damaged,  the 
underwriter  mud  pay  the  owner  fuch 
proportion  of  the  prime  coft  or  v^ue 
in  the  policy,  as  corre(ppnds  with  the 
proportion  or  diminution  in  vahieoc- 
cafioned  by  the  damage.  iHd* 

The  proportion  is  afcertaioed  in  this 
way  ;  .where  an  entire  thing,  as  one 
hogfhead  of  fugar,  happens  to  be 
fpoiled,  if  you  can  fix  whether  it  be 
a  third  or  a  fourth  worfe,  then  the 
damage  is  afcertaincd.  104,  108 

This  can  only  be  done  at  the  port  of 
delivery  where  the  whole  damage  11 
known  and  the  voyage  is  completed. 

104 
Whether  the  price  of  the  commodity 
be  high  or  low,  it  equally  afcertalns 
the  proportion  of  damage.  This  pro- 
portion the  underwriter  mull  pay,  not 
of  the  value  for  which  it  fold,  or  the 
market-price  of  the  commodity ;  ba( 
of  the  value  flated  in  the  poliqr. 


Parikd  Lojfet. 

A  VERAGE  lofs,  i|i  policies  of  in- 
*"  ftirance,  means  a  particular  partial 
•|ofjr,  ."  OQ 


.  »  - 


'•■  ^ 


When  it  is  an  open  pcdicyY  the  invoio; 
of  the  original  coft,  with  the  addi« 
tion  of  all  chariges,^  a|id  the  premium 
of  infurance,  (halL  be  thc>  ground  of 
^bccQunputation*  I^ 
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But  whether  the  goods  arrive  at  a 
^oodor  bad  giarkety  it  is  imm«tifTijl 
to  the  infarer.  Puje  104 

Xlie  true  way  of  elllmating  the  lofs  is 
to  take  the  vahic  of  die  commodity 
at  the  fair  invoice  price.  ibid, 

Xhcfe  rules  can  only  apply  to  cafes 
where  there  there  is  a  fpecific  defcrip- 
tion  of  goods.  1 1 1 

Wliere  the  property  is  of  various  kinds« 
an  account  mull  be  taken  of  the  va- 
lue of  the  whole,  and  a  proportion 
of  that  as  the  amount  of  the  goods 
loft.  ibid, 

S^  Whether  goods  partially  damaged 
may  be  opened,  exceptin  the  prefenct: 
of  the  infmcrs  or  their  agents  ?    ibid. 

No  lofs  £hali  be  deemed  total  fo  as  to 
charge  the  infurers  within  the  mean- 
ing of  that  part  of  the  memorandum 
which  exempts  them  from  partial 
loffes  happening  to  corn,  ii(h,  fait, 
fruit,  flour,  and  feed,  fo  long  as 
the  commodity  fpeciBcally  remains, 
though  perhaps  wholly  untit  for  ufe. 

1 12 

This  was  held  with  refped  to  a  cargo  of 
-wheat,  which  was  partially  damaged 
in  a  ftorm.  1 1 3 

The  fame  with  refpc6l  to  a  cargo  of 
£(h,  which  was  ftinking  and  of  no 

•    value  when  examined.  114 

A  cargo  of  peas  was  fo  much  damaged, 

that  the  produce  was  three-fourths 

Icfs  than  theyr«^^/  ;  but  as  it  irt  fact 

arrived  at  the  port  of  dcftination,  the 

underwriter  was  held  not  to  be  liable. 

116. 

In  policies  upon  lives,  there  cannot, 
from  the  nature  of  tlie  event,  be  a 
partial  lofs.  434 

But  there  may  in  infurances  againfl  fire. 

Of  Adjuftin^  a  partial  Lofs,     Sec  Jd- 

jujlment. 


Payment  ofMone;ji  \nlo  Court.'  " 

The  underwriters  were  empowerdc^  by 
ilatute  to  pay  money  into  court  lYpdn 
any  difpute  ;  and  then  the  infui'ed 
proceed  at  their  periL  Pa^e  4O3 

i 

PiQple. . 

PcopUy  in  the  claqfe  of  a  policy  refpeift- 
ing  detention,  means  the  goveming. 
power  of  the  country.  7I 


Partnerjhip^ 

No  focicty  dr  partncrfhip  can  under- 
write, except  the  Royal  Exchange 
and  the  Londoa  AlTurance  CoMipa' 
niei.  9 

What  (hall  be  a  parttierftiip  within  the 
ft^ute  6  Gfo.  I.  ch.  18. 

8^  S  4>  and  8  ^ 


Perils  of  the  Sea, 

Every  accident,  happening  by  the  vio- 
lence of  wind  or  waves,  by  thunder 
and  lightning,  by  driving  againfl 
rocks,  or  by  the  ftranding  of  the 
fhip,  may  be  confidered  as  a  peril  of 
the  fea,  61^ 

For  fuch  loflcs  the  undci-writcr  is  an- 
fvverable.  ibid, 

A  ihip  driven  by  the  wind  on  an  ene- 
my's coatt,  and  there  captured,  hav- 
ing fuftained  no  damage  from  the 
wind,  fhall  be  faid  to  be  loil'by  cap- 
ture, ibid. 

An  ad^ion  was  brongijt  to  recover  the 
value  of  certain  flaves  infurcd  by  the 
policy.  The  fa6ls  were,  that  the 
captain  miffed  the  ifland  for  which 
he  was  bound,  and  their  water  run- 
ning fhort,  fome  of  the  flaves  were 
thrown  overboard  to  preferve  the  reft ; 
and  the  declaration  (lated  the  lofs  to 
have  happened  by  perils  of  the  fea* 
But  it  was  held  that  the  miftake  of  the 
captain  could  not  be  called  aper'djf 
ike  fea.  '  03 

A  lofs  of  flaves  by  death  from  failure  of 
provifions,  occafioned  by  delay  from 
liormy  weather,  is  not  a  lofs  by  pe- 
rils of  the  fea.  63 

Deftru^lion  of  a  .ihip  by  wofins  infeft- 
.ing  the  rivers  of  Africa^  is  not  9  peril 
of  the  fea.  ibid, 

A  fhip  which  is  never  heard  of^  after 
her  departure,  (hall  be  prefuined  fo^ 
have  perifhed  at  fea,-  63 

This  was  held  in  an  a^ion  on  a  policy 
upon  the  fhip  from  l^orih  Canhnek 
to  London  ;  and  the  lois  was  flated 
to  be  by  finking  at  fea ;  rhe  evidenae 
to  fupport  this  averment  was,  that 

after 
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after  (aiitng  from  port  flie  had  never 


Unlefs  there  be  .fomc  trntten  documctt 


been  heard  of.  Puge  63 

The  fame  was  held  in  a  cafe»  where  a 
fliip  had  been  captured  and  ranfomed 
at  fea^  but  was  never  afterwards 
heard  of,  and  never  arrived  at  her 
port  of  deftination.  ihid,\ 


lo  England  no  time   is   fixedy   within        held  from  him. 


to  fhew  that  the  meaning  of  the  par- 
tits  was  miilakcn  ;  or  unlefs  thcylje 
altered  by  conjcnt.  Page  t,  3 

A  poLcy  is  a  fp^cLcs  of  properly  for 
which  trover  \\  ill  !Ie  at  the  xnftaaccof 
the  infured,  if  it  be  wrongfully  mitb- 


which  payment  of  a  lofs  may  be  de 
'manded   from    the  underwriter^    in 
ca(e  the  (hip  is  not  heard  of*  64 

A  pradice,  however,  prevails  among 
merchants,  that  a  (hip  (hall  be  deem- 
ed loft,  if  not  heard  of  within  fix 
months  after  her  departure  for  any 

Krt  of  Europct  or  within  twelve,  if 
r  a  greater  diftance.  Und. 

Petty  Average* 

Confifts  of  fuch  charges,  as  the  mafter 
16  obliged  to  pay,  by  cuitom,  for  the 
benefit  of  the  (hip  and  cargo  ;  fuch 
48  pilotage,  beaconage,  &c.         loo 

Tkefc  never  fall  upon  the  underwriter. 

ib'ul. 

Another  fenfe,  in  which  this  word  is 
uodurdood,  is  when  we  fpeak  of  a 
linaU  duty,  which  merchants,    who 

-  feud  goods  i^  the  (hips  of  other  men, 
pay  to  the  mailer,  over  and  above 
the  freight,  for  his  care  and  attention. 

ibid. 

This  is  a  charge  which  never  falls  upon 
the  underwriter.  tbid. 

Pilot*     Vide  SeA'WQTthinefs, 

Pirates, 

The  underwriter,  by  exprefs  words  in 
the  p(^icy,  undertakes  to  indemnify 
9gainii  Uie  attacks  of  pirates.         61 

pka.     Sec  Declaration. 

Policy. 

A  policy  Is  the  inftrument  by  which  the 
infurance  is  cfTe^ed.  I 

policies  are  of  two  kinds }  valued  arnd 
0/>en  policies :  the  difference  between 
them.  ibid. 

Tliey  are  only  (Imple  coutradls ;  but  of 
grent  ci«dit.  ibid. 

Cannot  be  altei'ed  when  once  they  are 
ijg  oed*  ibid. 


I 


The  written  cla^ifes  in  a  poUcy  will  con- 
troul  the  printed  words,  5 

The  form  of  the  policy  now  uicd  is  two 
hundred  years  old.  i^ 

Very  irregular  and  confufed,  and  often 
ambiguous.  ibid. 

There  tie  nine  requiiites  of  a  poliq^. 

ilttJ. 

The  name  of  the  perfon  infured. 

This  is  regulated  by  flat.  25  Geo.  j. 
c.44.  and  z8  Geo.  3.  c.  ^6 

15,  x8,  andi9 

Upon  the  former  a£l  it  has  been  held, 
that  if  an  acent  effe6ls  a  poh'cy  for 
the  principal  ftddxns  abroad,  his 
name  muft  be  inferted  m  the  policy  £x 
agent.  16 

^  When  the  principal  refides  abroad, 
muft  not  the  agent  live  iu  £zi^lcad? 

16, 1: 

Tlie  nan;es  of  the  (hip  and  mafler;  od- 
lefs  the  infurance  be  gecrraJ,  *^  enoKf 
**  Jl't/>  orjhip.*'  19 

Whether  the  infurance  be  made  on  ihips, 
goodi,  or  merchandizes.  20 

As  to  the  memorandum  at  the  foot  of 
the  policy,  fee  Memorajidum. 

A  pohcy  on  goods  generally  does  cat 
include  goods  lamed  on  dcck«  the 
captain's  doaths,  or  the  fnip's  provi- 
dons.  t\ 

A  policy  muft  contain  the  name  of  the 
place  at  which  the  gooda  are  ladcuy 
and  to  which  they  are  bound.        3i 

A  policy  from  L»  to  —  is  void.  'dni. 

When  the  ri(k  commence?,  and  when  it 
ends.  On  the  goods  it  ofually  be* 
gins  from  the  loadings  and  continue 
till  they  are  fafcly  landed :  on  the 
(hip,  from  her  be^tnm'ng  to  load  at 
jA.  and  eontiflues  till  ihc  arrive  at  the 
port  of  dcitinatlon,  and  be  there 
moored  24  hours.  M* 

The  various  perils  againfl  which  th^un* 
dcrwriter  lofures.  H 

^  Whether  the  undierwriter  is  lijWc 

for  thcf.s  committed  by  the  people oa 

d  boards 
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board ;  aad  for  lob  ariiiAg  from  bad 
.  ikowzaca  Sec,  Page  24 

TTJic  policy  18  frequently  made  with  the 
words,  lofl  or  not  {^i^  in  it :  which 
add  greatly  to  the  ruk.  25 

7he  policy  mud  contain  the  premiuin 
or  conlideration  for  the  rifle.  26 

*rhe  day,  month,  and  year,  on  which 
the  policy  was  executed,  mufl  he  in- 
ferted.  ^7 

The  policy  mufl  be  duly  ftamped^      28 

Vide  Stamp. 

As  to  the  ConJtruEtlon  of  the  FoUcy^  fee 
Con/tru3'toti, 

Of  Policies  on  Baft  India  Voyages^   fee 
title  Eaft  India  Voyages. 

Of  Policies  upon  gaming  or  wagering 
Contra^Sf  lee  title  laager  Policies. 


Pradire, 

Account  of  the  modern  improTements 
in  the  pra6l ice  aod  proceedings  upon 
policies  of  infurdncc.        Introd.  xiix 


Premium. 

The  premium  is  the  foundation  of  the 
prooiiiic  or  ajfum^tt.  26 

It  is  in  the  policy  acknowledged  by  the 
infurer  to  be  received  at  the  time  of 
underwriting.  ibid. 

4^.  Whether  after  this  the  infurer 
could  maintain  an  a£kion  againfl  the 
it^ured  himfelf  for  the  prem i  u  ms .  ihid. 

In  pradice,  the  infured  generally  ac*^  by 
a  broker,  and  by  the  cuflom,  an  ac- 
tion may  be  maintained  againd  liim, 
not  A'ithlianding  the  acknowiedgement 
in  the  policy.  ihid. 

The  broker  may  alfo  maintain  an  adion 
again  ft  the  aifured  for  pnemlums  paid 
on  his  account.  27 

See  Fiyaud. 

When  the  Premium  Jhall  he  returned^  fee 
title  Return  ef  Premium. 

Profits. — Sec  Inttcsft  {Infurable)* 


Prohibited  Goods » 

All  infurances  uppn  commodities,  tb^ 
importation  or  exportation  of  wliich 
is  prohibited  by  law,  are  void. 

Page  244 

This  rule  prevails,  whether  the  infurer 
did  or  did  not  know  that  the  fubjed 
of  the  iiifurance  was  a  prohibited 
commodity.  iftw/. 

The  parliament  of  England  has  paflcd 
a  law,  infliAing  a  penalty  of  500 /• 
on  the  infurer,  who  fhould,  by  way- 
of  infurance,  procure  the  importa- 
tion of  prohibited  goods  ;  and  a  like 
penalty  on  the  infured.  245 

By  a  fubfcqiteut  law,  the  importation 
of  any  foreign  alamodes  or  luftrings, 
by  way  of  infurance  or  otherwnc, 
witho«  paying  the  duties,  is  exprefsly 
prohibited.  247 

Whoever,  by  way  of  -infurance,  under- 
takes to  export  wool  from  England  to 
parts  beyond  the  £cas,  fhall  be  liable 
to  pay  500/.  24S 

The  like  penalty  1$  inHifted  on  the  ht- 
furcd.  '  ibid. 

Befides  wliich  aH  infwances  on  wooHen 
goods  are  declared  void.  249 

PeiToos  making  fuch  infurances  on  wool, 
&c.  are  liable  for  the  lirft  offence  Toa 
fine  of  5a/.  and  fix  months  folltary 
imprifoment.  The  iame  penalty  on 
the  infured  •  and  the  iofwance  is  void, 

thi^. 

Infurances  made  to  protefl  fmugglcd 
£oods  are  void.  ajo 

Inliirances,  which  tend  to  a  breach  of 
the  navigation  a6ls,  are  void.    250  to 

Infurances  on  goods  prohibited  by  royal 
proclamation  in  time  of  war  are  void. 

Goods,  which  from  their 4iature  are  con- 
traband, enumerated.  25^ 

Infurances  upon  goods,  the  exportation 
or  importation  of  which  are  prohi- 
bited only  by  the  revenue  lavs  of 
other  countiies,  are  valid  in  England. 

256 

The  opinions  of  fordign  writers  upon 
this  queftion,  confiocred.     2^2,  2^« 


proof,    -Bpe  Evidence^ 


Prateft, 
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Proteft» 

Froteft  (hewn  by  plaintiff  to  defendant 
not  evidence  for  the  defendant. 

Page  406 

Provl/tons  of  a  Ship. 

Art  not  included  under  a  general  infu- 
ranee  on  goods,  2 1 

But  {m>vifions  fent  ont  in  a  (hip  for  the 
ufc  of  the  crew  are  protefted  by  a 
policy  on  the  (hip  znA  furniture,      56 

Frov'tfions  expended  during  a  dttention 
to  repair^  or  detention,  by  an  em- 
bargOy  cannot  be  recovered  againft 
the  infurecon  the  JIji/>  or  goods,  .52, 

Whether  they  fall  into  a  general  ave- 
rage? 125,  126 

Ship's  provifions  do  not  contribute  to  a 
general  average.  127 

Ranfoms. 

Are  prohibited  by  ilatute  ;  and  money 
paid  for  ranfoming  a  Hiip  cannot  be 
iccovered  from  the  underwriters.  69, 

167 


Re^jfffitrance» 

•DE-ASSURANCE  is  a  contraa, 
which  the  firft  under wciter  enters 
into,  in  order  to  relieve  himfclf  from 
thofe  rifles  which  he  has  previoufly 
undertaken  by  throwing  tnem  upon 
other  underwriters,  who  ^  are  called 
Ke-aiFurers.  276 

This  fpecies  of  contrail  is  countenanced 
in  mod  parts  of  Europe,  ibid. 

The  opinions  of  foreign  writers  upon 
re^uurance  dated.  iUd, 

They  were  admitted  in  England  till  the 
19  Geo.  2.  <:.  37.  yi  4.  which  de- 
clares it  to  be  unlawful  to  make  re- 
aifurance,  vnlcfs  the  afliirer  fhoiild  be 
infolvent,  become  a  bankrupt,  or  die : 
in  cither  of  which  cafes,  fuch  afiurer, 
executors,  adminidrators,  or  aiEgns, 
might  makere-affuranceto  the  amount 
berore  by  himafTured,  expreding  in 
the  policy  that  i\  is  a  rc-affurance. 

277 


The  reafoBS  for  tltefe  exeqNuwifiA 

bankrupts  and.deccafed  ondcnrnttR, 
dated.  /*«•*  1-7 

Re-afiuraocet  anforagn  fliips  ait  prohi. 
bitedby  this  ad » except  in  tfaetftfceb- 
dances  mentioned  in  the  ftatote.  279 

In  France,  and  other  coonthei,  it  is  al- 
lowed to  the  inforcd  to  icfufe  thefol^ 
vency  of  tiie  uaderwriter.  2Sa 

Not  allowed  in  England,  'diL 

Didin^ion  between  a  re-afiuanoe  sad 
a  double  iofurance.  dii, 

W^.ere  a  policy  void  as  a  re-affanun, 
the  premium  is  not  recoverable.   375 

Recapture^     See  Ci^iwre, 

Regiflrat'ion, 

The  law  oS  England  docs  not  reqaiic 
that  a  policy  ^ould  be  legidcred.  29 

Rjendej^vous* 

Sailing  from  place  of  rendezvous  is  a  de- 
parture with  convoy.  34,^6 

Reprefenlaiion,      See  title   Frauds  and 
titles  fFiarranty.-^CoHvoy, 

Rcquifiies  of  a  Poliej. 

The  name  of  the  perfon  infured.  1$ 
The  name  of  the  diip  and  mailer.  19 
Whether  they  are  diips,  goods,  or  mcf- 

chandizes,  on  which  the  infiuincc  b 

made.  ^ 

The  name  of  the  place  at  which  tiic 

goods  are  laden,  and  to  which  tkf 

are  bound.  ^ 

The  time  when  the  rifk  commences,  ssd 

when  it  ends,  «W 

The  various  periU  to  which  thciinifcr- 

writers  are  expofcd.  ^ 

The  con fi  deration  or  premium  for  ihc 

hazard  run,  *^ 

The  time  when  the  policy  wasejteartti 

»7 
That  the  policy  be  duly  iiamped.     t8 

Re/pondentia*     See  B^q/nrj. 

Return  of  Premiom. 

The  quedlon,  whether  the  prcouiM  9 
to  be  returned  by  the  uaderwoH* 
where  tlie  infured  has  been  guilty  » 

fraud,  coniidered.  .  ^^5 

The 
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1%t3Brrtmmon  of  fetftl^  ftat«t  ikclare, 
for  tkr  maR,  p«n,  tlac  it  (hall. 

Page2tS 
lA'SMglmm[  there  \m»  been  no  legi  flative 

MgvktioD;  and  the  couita  of  juftice 
had  Bot.till  lately  adopted  any  gene- 
ral rule  vpon  the  fiibjetEt.  216 

la  two  or  three  niftances  where  the 
mderwriters  have  been  relieved  in 
Chancery,  from  the  payment  of  the 
fiuBsiufored  on  account  of  fraud,  the 
decree  has  direded  the  premium  to 
be  returned.  ibid. 

Tltc  queftioR  came  on  to  be  coniidered 
in  the ,  King's  Bench ;  but  the  trial 
being  had  unc^r  a  decree  of  the  court 
of  Chancery,  and  the  infiirer  having 
there  made  an  offer  of  returning  the 
«premiumy  the  court  of  Kind's  Bench 
oonfidered  this  ofier  in  the  fame  light 
au  if  he  had  paid  the  money  into 
court ;  and  therefore  the  queAion  re- 
mained undecided.  217 

But  in  a  cafe  where  the  fraud  was  of  a 
very  grofs  and  heinous  nature.  Lord 
Mansfield  told  the  jury,  that  the 
premium  fhould  not  be  reftored  to  the 
mfured.  218 

In  all  cafes  of  aSual  fraud  on  the  part  of 
the  aifured  or  his  agent,  the  under- 
irrlter  may  retain  tlu:  premium,  ibid. 
.  It.  is  clear^  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  a6lion  lies 
againft.  him,  at  the  fuit  of  the  in- 
ured,   to  recover  the  premium. 

ibid. 

In  cafes  of  deviation  the  premium  is 
not  to  be  returned.  3 1 7 

Where  prapeMy  has  been  infured  to  a 
larger  amount  than  the  real  value, 
the  infurer  fhatt  return  the  overpUis 
premium.  367 

If -goods  are  infured  to  come  in  certain 
fbips  from  abroad,  but  are  not  in  fad 
ihipped,  the  premium  fhall  be  re- 
turned, ibtd. 

If  the  Ihip  be  arrived  before  the  policy 
is  made,  the  infurer  being  apprized 
of  it,  sod  the  infured  being  ignorant 
of  it,  he  is  entitled  to  have  his  pre- 
mium reftored.  ibid. 
■  Bot  if  both  parties  are  ignorant  of  the 
atrtval,  and  the  policy  •  be  lo/t  or  not 
U/k  it  ihonld  foem  the  underwriter 
ought  to  retain  it.  ibid. 


Claufes  are  freqtieittly  inferted  by  the 
parties,  that  upon  the  happening  of  ^ 
certaih  event,  there  (hall  b^a  rtivnn 
of  premium.  ^  P^g^  3^7 

If  the  (hip  or  property  infured  was  never 
brought  within  the  teiv)s  of  the  con«* 
tra£^,  fo  that  the  infurer  never  fan 
any  riik,  the  premium  muft  be  re« 
turned.  ibitU 

A  claufe  was  inferted  that  8  /.  per  centm 
of  the  premium  ihould  be  returned, 
if  the  ihip  failed  from  any  of  the 
*lVeft  India  1  (lands  with  convoy  for 
the  voyage  and  arrives.  The  court 
held,  that  the  arrival  of  the  (hip,  whe- 
ther with,  or  without  convoy,  en- 
titled the  party  to  a  return  of  the  pre- 
mium (lipulated*  369 

So  alfoy  though  there  has  been  a  cap- 
ture and  re*capture  during  the  voyage 
infured.  371 

Whether  the  caufe  of  the  rifk  not  be- 
ing run  is  attributable  to  iht:  fault, 
willf  or  pleajure  of  the  infured,  the 
premium  is  to  be  returned.  371,  377* 

When  a  policy  is  void  as  a  wager  policy, 
the  court  will  not  allow  the  infured  to 
recover  back  the  premium.  373,  37^ 

Nor  in  the  caft  of  a  re-aCTurance. 

375'37<5 
^  As  to  an  illegal  infurancc?  377 

Where  the  ride  has  once  commenced, 
there  (liall  be  no  apportionnfient  or 
return  of  premium  afterwards.     iFuL 

Therefore  no  return  in  devlationF.  did. 

note    a) 

But  if  there  are  two  dirtind  points  of 
time,  or,  in  effect,  two  voyajrts  either 
in  the  contemplation  of  the  parlies, 
or  by  the  ufage  of  trade,  and  only 
one  of  the  two  voyajres  was  made, 
the  premium  (hall  he  returned  on  the 
other,  tliough  both  arc  contained  in 
one  policy.  ^  {ltd. 

Thus  held  in  an  infumnce  '^  at  and 
•*  from  London  to  Halifax,  warranted 
"  to  dcprirt  with  convoy  from  Por:f- 
"  /»j«//j,'' when  the  (hiparri  vtd  at/V/.- 
m&uibf  the  convoy  was  gone.  The 
premium  for  the  voyage  from  Porif- 
mouth  to  Halifax  was  rt  tuned.      ^78 

A  (hip  was  infured  for  iwjve  enofKii^, 

at  ^K  percent,   warrantt^d  fr-c  fu).u 

American  C^^XWTC^,      Tiie    ftifp    vviis 

taken   within   two   months    by  the 

-'•  t  Americans  ; 


ioi 
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^»  '^fifriv  '0£.  pnerhium,  b*;caiife  ihtc  con- 
tra A  was  entire;  the  premium  wai 
a  grofs  Turn  ftipalated  and  paid  for 
twelve  months.  Page  380 

So  alfo  It  was  held  where  a  fliip,  iiifurcd 
for  twelve  months,  was  taken  at  the 
end  of  two ;  though  the  whole  pre- 
mium of  18/.  was  acknowledged  to 
be  received  at  the  rate  of  i^s,  per 
month  i  for  that  is  only  a  mode  of 
computing  the  grofs  fum.  384 

When  the  contract  is  entire,  whether 
it  be  for  a  fpt-cified  time,  or  for  a 
voyage,  there  /hall  be  no  apportion- 
ment or  return,  if  the  riik  has  once 
commenctd.  386 

Where  the  premium  is  entire  in  a  policy 
on  the  voyage,  where  there  is  no 
contingency  at  any  period^  out  or 
home,  upon  the  happening  or  not 
happening  of  which  the  riik  is  to 
end,  nor  any  ufage  eftablifhed  upon 
fuch  voyage ;  though  there  be  feve- 
ral  diftincfl  ports,  at  which  the  (hip  is 
to  ft  op,  yet  the  voyage  is  one,  and 
no  part  of  the  premium  fhall  be  re- 
coveiable.  ibid. 

It  was  fo  hclJ  where  a  fhip  was  infured 
**  at  ;xud  Jrom  yamrJca,  warranted  to 
**  fail  on  or  bet'ore  the  firfl  of  Augufty 
**  to  return  tight  per  cent,  if  flic 
•*  failed  wlih  convoy,"  The  fhip 
did  not  fall  till  ScptniLUr,  There 
ihall  be  no  return  upon  the  warranty 
of  the  time  of  fallliior :  for  the  court 
cannot  make  a  diftinftion  between 
the  riik  at  and  the  rifle /rom.  389 

It  is  othcrvvife,  if  the  jury  find  an  ex- 
prefs  u{age  upon  the  fubjeci  of  re- 
turn of  premium.  390 
Indeed,  it  fcems  that  there  never  has 
been  an  apportionment,  urJcfs  there 
be  fpmething  like  an  ufage  found  to 
dlreA  the  judgment  of  the  court.  392 
If  a  perfon,  whofe  life  is  infured,  fliould 
commit  fuicide,  or  be  publicly  exe- 
cuted the  nex;.  day  after  therifk  com- 
TiiiLiices,  there   can  be  no  return  of 
premium.  ^j^r\ 
There  can  be  no  return  of  premium  in 
infurances  againfl  fire.  456 


with  the  coutra6i  of  infurance. 

Introd.  til 

They  were  atrqaaihted  whll  tkc  contraA 

of  bottomry.  415 

The  rifle  on  the  fhip  in  gen«T«l  com^ 
mences  from  her  beginning  to  bad. 
and  continues  till  ihft  ha*  laoorcd 
twenty-four  houfs  fii  fmfety.  On 
goods  from  the  loading  tlH  tfcwy  ire 
fafcly  hmied>  which  ividudes  ditf  car* 
riage  ro  the  fhort  in  the  (hip*i  boats, 
but  not  in  thofe  of  the  owner  of  the 

goods,  33.  24»  3* 

The  rifks  which  the  underwriters  take 

upon  themfelves.  24 

^  Whether  theft  by  the  people  on 

boa!  d  be  of  the  number  ?  249  25 
Infurers  not  liable  to  sX\  the  vftni  rilki 

on  cargoes  of  flaves.  ^5  a 

Romans, 

Some  account  of  their  conhOMTce* 

Introd.  xii 
They  were  unacqaaintedwithinfimmoes. 

Iiitiod.  XT 
Contrary  opinions  ftatcd  and  contro- 
verted, (otrad.  xtii 


Rhodiam, 
Seme  account  of  their  mAiltimc  regular  {     furancca  on  lives, 
"ons-  Introd.  it 


Royal  Et:change  AJfurance  Ccmpanjf* 

Eredled  by  royal  chartef,  autlioriled  by 
fVat.  6G>f7.  I.  ch.  18,  7 

This  and  the  L9ndon  AfTusaiicc  Qaa^ 
pany,  are  the  only  fyaeiki  whkdi 
may  make  infurances.  7,  8 

The  privileges  of  the  SotA  Sea,  and 
Ea/i  India  Companies  pceferved.      8 

This  company  rej<^s  the  word^  ••  orMr 
**Jhip  be  Jirandedy*  in  tkc  memo- 
landum  at  the  fbot  of  the  policy. 

21 

Tins  fbcfcty,  when  futd  as  4m  aSkrn  tf 
dehty  may  plead  generally  ihmt  dxy 
owe  noH^bifTi  or  in  9m>etma  dmi  Ag 
haw  yiot  6t&it  vtf  ftfld  in  both  cafa 
may  give  tht  fpechd  ntitterin  evi- 
dence. ^  ^  397 

This  company  obtained  bis  sriuefty's 

charter  to  enable  tk<en ' w  inaW  in- 

4$Qf 

d4UIIS^ 
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tF  a  man  warrant  to  fail  on  a  ^articu- 
.  Isur  day^  and  do  oot«  the  iiUurt  r  ^« 

-  difchargcd.  f^c  325 
7^is  rule  holds,  though  the  fhip  be  de- 
layed for  the  bed  and  wifeft  reafons, 
or  even  though  Ihe  be  detained  by 
foTCfi,  Hid, 

;Tbi)3>  where  a  Qilp  was  infured  "  at 
►     **  and  from  jfamwaa^*  warraii.tcd  to 

-  fail  Of)  or  before  the  26th  oijfulyt  it 
appeayed  that  the  (hip  was  ready  and 
would  have  failed  on  the  zjth^  tfj^c 

».    bad  aof  be^n  re^rmned  by  th^  order  and 

■  ?     iMfitn^tid  of  Sir  Bajil  Kc\th»  govci  nor 
'   ^  J^a^puuca^  and  detained  beyond  the 

\    d^y»  The  infprcr  wa^  dirchargt;d.  Ibid, 
.  This  rule  is  adopted  by  fore^a  writers. 

026 

-  if  the  wananry  be  to  fail  afUr  a  fpeci- 

iic  day»  ^nd  th^  ibip  fail  before,  the 
policy  is  equally  avoided  as  in  the 
former  cafe.  ibid. 

Upon  a  warranty  to  fail  qn  or  before  a 
particular  day,  if  the  ffiip  fail  befor«f 
the  dfiy  fro;n  her  {loct  of  Ipadii^  wiih 
oil  her  cargo  and  clearances  on  board j 
XQ  the  niuii  plf^pc  of  rendezvous  at 
another  part  of  the  iiland  merely  for 
,  the  fake  of  joiaiog  copvoy^  it  16  a 
compliance  with  the  warraaty,though 
ihe  be  afterwards  detained  there  by  an 
^embargo  beyond  the  day.  327 

But  if  tier  cargo  was  not  complete  it 
WQuld  not  be  a  commencement  of  the 
voyage.  ibid. 

The  UtEOC  dodlrines  prevail,  even  though 
a  condition  be  inferted  rn  one  of  tne 
ihip'a  clearances,  thatjbejbouldpafs  by 
ihe  place  (at  which  ihe  was  detained 
by  the  governor  beyond  the  day  named 
in  tlie  warranty)  to  take  the  orders  of 
government.  33  a 

ThxLS  alfo  where  an  embargo  was  adu* 
ally  publifhed  before  the  fhip  failed, 
and  the  captain^  immediately  after 
crofling  the  bar»  returned  to  make  a 

irotelif  and  knowingly  Cent  his  Ihip 
ito  the  ieoojt>4i{^  f  y^%^  aa.^e  fwore, 
^  that  be  believed  the  embargo  was  to 
.      he  taken  off,  the  underwrij|5^  Yfaa  lielld 

■  ^il^le*  '   .'.       337^ 
^Whaft  AaU.be.a  friJi^g/rQ»  i^  ppit  of 

-  Ii9^a$th    ^        .:.i,    ,  .:.  33^.. 
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SdiEng  lafiruQions* 
Efientiai  ts  coniroy^  .  Ptige  540*  M^  a 

.     T 
SMDmrfm 

Infurances  on  the  wages  of  failors  arc 
forbidden.  •.  'li 

Slave?,  or  any  commodity  to  he  rcccrvcd 
in  li.'u*  of  wages  by  a  failor,  cannot  be 
infured.  Ri/. 

But  the  captain  may  infure  goods  wliich 
he  has  on  board,  or  his  (hare  tn'the 
fljip  if  he  be  a  part  owner.  ij 

The  wearing  apparel  of  the  failors  fsex- 

,    ccptcd  from  the  allowance  of  falvage.* 

Salt. 

Wf 

The  word  Salt  u(cd  in  the  mem^n^iHJum 
of  a  poh'cy  of  safuvance  ha$  beea  jicld 
not  to  include  Sal^lr<^  .  11  j 

Salvage, 

Salvage  is  an  allowance  made  for  ftving 
a  (hip  or  goods,  or  both,  from  the 
dangers  of  the  feas,  fire,  puatcs  or 
enemies ;  it  is  alfo  ufed  fomettnies  to 
fignify  the  thing  itfelf  which  is  faved. 
But  the  former  is  the  fenfe  iti  Whic^h 
it  IS  here  ufed.  131 

In  an  adion  of  trover,  it  has  been  held 
that  the  defendants  mi^ht  retain  the 
goods  till  payment  of  falvage,  as  well 
as  a  taylor  the  cloaths  which  h^  hat 
made.  '  iiij* 

When  a  fliip  has  been  wrecked,  the  law 
of  Englandhy  various  ftatutes  declares, 
that  reafonahle  falvage  only  /hall  be  aU 
loy^ed  to  thofe  who  fave  the  fliip  or 
any  or  the  goods  ;  and  what  (haU  be 
a  reafonahle  allowance  mud  be  afcer* 
tained  by  three  juftices  of  the  peace. 

J3^  to  138 
If  any  prize  taken  from  the  enemy  (hall 
appear  to  have  belonged  to  any  of  hi$ 
majedy's  futje6l&,it'  fhall  be  reftorcd 
to  the  former  owner,  upon  his  paying, 
in  Jicu  of  falvage,  one  tioHth  of  the 
value  if  retaken  by  6tie  df  hii  Txiaje(ly'» 
ihips,  but  if  retaken  by  a  'drivateer, 
one  fixth.  .  ,"72>  1 39 

Wearing  apparel  of  the  mafter  and  fea- 
mcn  are  always  ^cepted  from  the  al- 
io wapcc  yf  i*alvagc»  ,  140 
T  t  2  ^The 
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The  Yaluation  of  a  (hip  and  cargo,  in  or-  ^ 
der  to  afcertain  the  nte  ot  falvagCi 
may  be  determined  by  the  poHcies  of 
infurance  made  on  them  refpeAively  ; 
if  there  be  no  reafon  to  fufpedl  they 
are  undervalued.  If  there  be  no  po- 
licy»  the  real  value  mud  be  proved  by 
invoices,  &c.  Page  140 

Underwriters,  by  their  policy,  cxprcfsly 
undertake  to  bear  all  expences  of  fal- 
vage.  ibid. 

In  order  to  entitle  the  infured  to  recover 
expencee  of  falvage,  it  Is  not  neceflary 
to  ftate  them  in  the  declaration,  as  a 
fpecial  breach  of  the  policy.  141 

Thus  in  a  declaration  on  a  policy  on 
goods,  it  (lat^d,  that  the  fhip  fprung 
a  leak,  and  funk  in  the  river,  v\'hereby 
the  goods  were  fpoiled.  Lord  Hard- 
wci  held  that  under  this  declaration, 
the  plaintiffs  might  give  in  evidence 
the  expences  of  falvage.  1 4 1 

But  if  the  infurcrpay  to  the  infured  fuch 
expences,  and,  from  particular  circum- 
fiances,  the  lofs  be  repaired  by  unex-. 
pe61ed  means,  the  infurer  (hall  ftand 
in  the  place  of  the  infured,  and  re- 
ceive the  fum  thus  paid  to  atone  for 
the  lofs.  ilfid,  164 

Where  the  falvage  is  high,  the  other  ex- 
pences are  great,  and  the  obJeA  of 
the  voyage  is  defeated,  the  infured  is 
allowed  to  abandon  to  the  infurer^ 
and  call  upon  him  to  contribute  for  a 
total  lofs.  14a 

See  ^banJonmentm 

There  is  neither  average  nor  falvage 
upon  a  bottomry  bond  in  England. 

422 
JTUery  in  France  and  Denmark.      423 

Sedf  vide  Ferlls  of  the  Sea. 

Sea'^orthlnefs, 

Every  fliip  infured  muft,  at  t^e  com- 
mencement of  tte  infurance,  be  able 
to  perform  the  voyage,  unlefs  fome 
external  accident  Ihould  happen,  and 
if  (he  have  a  latent  ^defc ft  wholly 
unknown  to  the  parties,  that  will  va- 
cate the  contraA,  and  the  infurcrs  are 
difchartred*  220 

8 


This  arifes  from  a  tacit  and  implied 
ranty,  that  the  fhtp  (hall  he  in  a  con- 
dition to  perform  t nc  voyage   P.*i.  2 1 

But  the  infured  oagfat  to  know  whether 
(he  was  feaworthy  or  not  at  the  time 
(he .  fet  out  upon  her  voyage  ;  yet  if 
it  can  be  fhewn  that  the  decay  to 
which  the  lofs  is  attributable^  did  not 
commence  till  a  pcnod  fub£eqaent  to 
the  infurance,  the  underwriter  will  he 
liable,  if  ihe  fliould  be  loft  a  lew  days 
after  her  departure.  iSU. 

If  a  (hip  become  leaky  immediately  at 
ter  failing,  and  founders  without  any 
vifible  caufe,  the  jury  may  prefome 
(he  was  not  feaworthy.       22 1  note* 

The  whole  do6lrine  of  feaworthiaeft 
to  be  collefted  from  the  cafe  of  tiie 
Millt  Frigate,  which  is  faXtf  ftated 
from  page  «  22 1  to  228,  atid  fee  idib 

228  tf,  228  ^,  and  229 

The  do6lrine  of  feaworthinefsy  as  ella- 
blifhed  by  the  law  of  Eng/aaJ,  is  coo- 
fonant  to  the  laws  of  all  the  commer- 
cial and  maritime  ftates  in  Emrope, 

229 

Where  the  fhip  is  not  feaworthy,  the 
policy  is  voHdy  as  vrell  where  the  in- 
furance is  upon  the  goods,  aa  when  it 
is  upon  the  Ihip  itfelf.  251 

But  infufficieney  in  a  former  voyage 
will  not  vacate  the  con  trad.      239  « 

The  (hip  muft  be  properly  equipped, 
have  a  fufficient  crew,  a  captain  and 
pilot  of  competent  fluU.  229  i 

Senieneck 

See  the  effeA  of  the  fentence  of  foreign 
courts  coniidered.    42 3 ,  424  note  (a) 

See  Adnurahy^ 

Slaves. 

Tnfurances  on  cargoes  of  flaves  r^n* 
lated.  25  a 

The  name  of  the  fhip  muft  be  inlbtcd 
in  the  policy.  *   19 

But  if  n^.c6flity  irqttfre  it,  the  fhip'may 
be  changed  in  the  courfe  of  the 
voyage,  and  the  inforer  011  iiiearf9 
continues  liable.  -20,^90 

Some- 
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Sometimes^  there  are  iofunmceson  *'any 

«*  (hip  or  (hips.*'  Pagei^ 

Su«h  infurawe*  we  kgal,  and  how  ap- 

.   plied.    .  19  a 

Smuggling, 

Smuggling  on  his  own  account  is  an  ad 
of  barratry  in  the  mafter.  3  2 

An  infurance  upon  a  fmuggling  Toyage, 

prohibited  by  the  revenue  laws  of  this 

country,   is  void;  oTuer^    if  merely 

againfl  the  revenue  laws  of  a  foreign 

*•     ftatc,  236 

Stamps. 

.Every  policy  of  infurance,  muft  be  duly 
iUmpfd.  28 

A»  to  liamps  on  policies  agalnft  (ire. 

457 
Statutes  cite  J, 

EDWARD     III. 
jfn,  RegnL 

11.  c,  \.  p,  248. 

2^.  c.  13.  p.  132. 

RICHARD    IL 
5.  c-  3.  p,  250. 

HENRY    Vlir. 
28.  f.  15,  p.  97. 

ELIZABETH. 
43.  e.  12.  lotrod. /.  xl, 

JAMES     I. 
21.  c.  19.  p.  435. 

CHARLES    II. 

12.  c,  32.  /^  248, 
—  c,   18,  p.  251. 

13  &  ^4.  c.   II.  /.  253. 

16.  f.  6,  ^.  427. 
22  &  23,  c.  II.  /.  427. 

WILLIAM  and  MARY. 
2.Jlat,  In  c.  ^.  p.  252. 


WILLIAM    ITL 

An,  Regnu 

7  &  8,  r.  28.  /.  248. 

7  &  8.  r.  44.  /.  233. 

8  &  9.  f.  36.  /,  247. 

ANNE. 

I,  fiat,  2.  r.  9*  ^.  p6.  2x9.-    • 

6.  f.  37.  /.  253. 

7.  r.  8.  ^.  252. 
ll,Jlat.  2.  ^.  18.  /.  132. 
.-. c.  16.  p.  416. 

GEORGE    I. 

4.  r.  12.  ^.  96.  219. 

—  r.  II.  /).  24H. 

6.  c.  18.  ^.  5* 

—  c,  1$.  p,  »53. 

7.  c,  21.  —  411. 

7.  c.  31./.  43 J.  note(fl) 

8.  f.  If.  ^*  6« 

—  ^»    24.  p,    12»  '  .    " 

II.  r.  30.  /.  6.  397. 

11.  f.  29.  /.  96.  219. 

G  E  O  R  G  E    n. 

7.  r.  15.  /.  25. 

12.  r.  21.  /.  248* 

13.  c,  4.  ^.  76. 

19.  c.  32.  p,  273.  note  (tf) 

427-  434- 

—  r.  37.  /.  69.  262. 

277.  403.  4(1.  420. 
21.   C.  4.  p.   242.   426. 

25.  c.  26.  /•    14. 

26.  r.    19.  ^.  13$. 

29.  c,  34,  ^.  66.  'J I,  139. 

G  E  O  R  G  E    IIL 

7.  tf.  7.  ^.  79. 

14.  £.   48.  J>,    15.   431. 

—  c,  5.  p.  232. 

17,  c.  50.  p^  457* 

20.  r.  6,    p.  249. 
22.  c.  25.  p,  69* 
22.  f.  48.  p.  45$. 

25.  f.  44.  p.  16.  403. 

26.  ^.  %6.  p.  25.  note, 
28.  e.  58.  /.  249. 

T  t  3  ^'»». 
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An.  Rf^U 

33 

33 

'  33 

3+ 


^$.  p,  18,  403. 

33-  /•  <^3- 
r.  27.  ^.  14.  242  <r. 

J.  66.  p.  66.  69.  72. 
c.  5o.  /.  25  .1.  63. 


/ 


—   f.  79.  ^.  240. 
'^$^  ^'  90.  I'^ii/* 
35.  c.  65.  />.  28. 

36.    €^    26.   j^.    397. 

37- 
37- 
39- 
39' 


f.  90.  p.  456,  457. 

c.  97.  />•  233  fl. 

r.  80.  /.  dy  22()  c. 

<-  ^3'  /•  3'v7-  43^  ""^^  (''^ 


SuJftcUncy.     Sec  title  S^atvorihinefs. 

Stowage, 

For  bad  flowage  of  the  cargo  tlie  in> 
furcr  16  act  anfwerablc.  24 

Siranding, 

What  ffiall  be  deemed  a  Hranding  wii!i- 
in  the  memorandum,  by  which  no 
average  lofs  on  fru ft,  &l\  is  recovcr- 
able,  unlefs  the  fhip  be  ilranded. 

20,  21,   !OI 

If  the  (hip  has  been  ftrandcd,  avera^jc 
lofTes  may  be  recovered  though  n(.t 
a  confequcncc  of  the  (Iranding. 

'    ,  1 1 5  ^'j  ^»  ^• 

Runrnng  on  piles  of  ah  embankment 

in    a  river,  and  rcftirfg  there,    is  a 

ftranding.  ill  note  («) 

Survey,     See  Hvldatcef  Admiralty. 


T'/jJtves, 

^  ^^f^.THER    the    infurers    are 
anfwerable  for  thefts  commit- 
ted by  the  people  on  boaiid  the  fliip  ? 

,  25 

They   are   ex^irefely  Ikble .  for    thefts 

committed  by  external  vhkvcf.    ilUl. 

Tifnk, 

No  policy  for  time  muft  be  fbr  a  longer 
term  than  12  months.  2o  f> 

In  iitfurancea  upon  trme,  the  court,  in 
their  con (iniclion  of  them,  has  al- 
irvays  attcr.d;:d  to  the,  meaning  of  the 


partfes,  and  a  liberal  txpofition  6f  Ae 
words  of  the  contra<^h  Fhre  J8 

A  policy  was  made  on  i  letter  of  marqtic^ 
at  nnJ  from  Liverpool  to  Antigna^ 
*:uhh  llht:riy  M  ctufzr  Jix  'U^ech', 
tlic  court  1k"M  that  lliis  meant  fix 
fuccfffn^e  weeks,  and  not  a  defultory 
crulliiig  for  iix  weeks  at  any  time. 

•  Total  Lofi, 

A  total  lots  in  in fu ranees  does  not 
always  mean  that  the  property  infurcd 
is  irrecoverably  loft  or  gone ;  Ijut 
that,  by  fome  of  the  ptrlL  mentioned 
in  the  policy,  it  is  in  (uch  a  condition 
as  to  be  of  little  ufc  cr  Value  to  the 
infurcd,  and  to  juftify  him  ift  dben- 
doniug  his  rl<rlit  to  tlie  inforer,  and 
ci^llinjr  upon  him  to  pay  the  whole  of 
his  infwratice.  98,   143 

In  a  tc.tal  lofs,  properly  fo  called,  the 
prime  tofl  o^  the  property  infured,  or 
the  ^'alue  in  the  policy,  mnft.  be  paid 
by  the  underwriter.  9S 

Where  the  policy  is  a  valued  one,  it  is 
only  necelTary  to  ])rovctha't  the  goods 
were  on  board  at  the  titr;C  of  the  k)fs. 

Where  rt  is  an  open  poKc;^,  the  value 
muft  alfo  be  proved.  ihiA, 

The  infured  may  call  upon  the  under* 
writer  for  a  total  loG,  if  rhc  voyage 
be  ahfohrtely  loft,  or  not  worth  pur- 
fulng;  if  the  falvage^'amobnt  to  half 
the  value  3  or  if  further  expence  be 
neceffary,  and  the  under^*nter  will 
not  engage  at  all  events  to  bear  that 
expence.  1^5,  152,  159 

A  fhip  was  taken  by  a  Spanijh  ihip,  re- 
taken by  an  EngUjh  privateer  aod 
carried  into  LnJIan^  where,  as  noper- 
fon  appeared  to  give  fecurity  for  the 
fa! V age,  fhe  was  fold ;  the  recaptors 
had  their  moiety,  and  the  overplus 
ri.'inaincd  with  the  olTiccrs  of  the  court 
of  Admiralty.  The  owners  were  en- 
titled to  abandon  and  to  recoTer  for 
a  total  lofs.  146 

A  fliip  was  taken  by  the  iFrench,  re- 
mained with  them  eigftt  days»  and 
was  retaken  ;  the  m after,  mat^,  and 
failord,  except  a  landman  and  aa  ap« 
prentice,  had  been  taken  otit  and 
carried  to  France.     Btfore  the  cap- 

\  Vist, 
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turc,  the  flxlp  hnd  been  feparatecl 
-  from  her  convoy,  and  \va.>  (o  far  dii- 
.  abkd  by  lloraii  as  to  he  lncap.ible  of 
proceeding  on  her  defll.iL'J  \oya{rc, 
without  going  Into  port  to  relit. 
Part  of  the  cargo  was  thrown  ovcr- 
"boiud  in  the  ftorj-n,  and  ih?  rc(l  fpoil- 
cd  while  the  fliip  hiy  at  M'/on/n.nvti. 
In  actions  upon  two  policies,  one  on 
the  (hip,  and  the  other  on  the  cargo, 
it  was  held  that  this  Was  a  total  hjfs, 
fo  as  to  entitle  the  owner  to  abandon. 

Pit^e  148 
Vi  Ihlp,  bound  from  MorJftrrat  to  Lon- 
d'}ny  waa  captured,  and  the  captain, 
crew,  riggiugf  and  part  of  the  cargo, 
.which  was  fugar,  were  taken  away. 
She  was  retaken  and  carried  into  Nenjo 
Tofily  where  the  captain  alfo  arrived. 
Upon  taking  pofTeflion,  he  found  that 
pan  of  tl\e  cargo  which  had  been  left 
was  Wjifhcd  overboard  ;  that  57  hogf- 
heads  of  what  remained  were  da- 
maged, and  that  the  /hip  v/as  in  fuch 
;i  ftate  that  fhe  could  not  he  repaired, 
without  unloading  her  entirely.  The 
owners  had  no  ftorehoufes  at  Isfsw 
Tori  ;  nor  were  any  failors  to  be  had. 
The  falvage  ca(ne  to  forty  hogfheads 
of  fugar ;  and  if  the  fhip  had  been 
repaired,  it  would  hive  exceeded  the 
freight  by  loo/.  Tliere  was  an  em- 
bargo laid  on  all  fhips  till  Dfcembery 
and  the  (hip  fhould  have  arrived  \x\' 
London  the  jfuly  preceding.  The 
captain,  upon  the  advice  of  his 
friends,  fold  the  cargo,  and  was  paid 
for  It ;  he  agreed  alio  to  fell  the  ihip  ; 
but  the  per  ion  who  contra<5led  for  it 
ran  away,  upon  which  the  ciiptaln 
left  her  in  a  creek,  and  retnrnfd  to 
\ England,  This  was  a  total  lufs,  and 
the  owners  had  a  right  to  abandon.  • 

The  right  to  abandon ,  mud  depend  on 
the  nature  of  the  cafe  at  the  time  of 
the  a(5lion  brought,  or  at  the  timoof 
the  offer  to  abandon  ;  and  tlicrefore 
if  at  the  time  advice  is  received  of 
the  lofs,  it  appear  that  the  pa  11  is 
over  and  the  thing  is  in  fafety,  the  In- 
furcd  has  nd  right  to  abandon.    146, 

.J58 

Thus,  in  a  cafe  where  there  was  a  cap- 
ture and  recapture,  and  it  wa$  ftfcted 


that,  at  the  time  of  the  offer  to 
abandon,  the  fhip  was  fafc'itt'  t^o^W 
and  had  fuftained  «o^daniaf{ts  the 
court  held  that  the  ii^ibred  li^d  no 
right  to  abandon.  -^^^  ^57 

But  if  the  unden^frlter  pay- for  a  total 
lofs,  and  it  afterwards  trtrn  out  to  be 
but  partial,  the  infured  ihall'  ftot  be 
obliged  to  refund  ;  but  the  infurcr 
(hall  (land  in  his  place  for  the  benefit 
of  falvage.  164 

A  (hip  was  infurcd  from  Wyhurg  to  Lynn^ 
at  which  place  (he  arrived  :  the  jury 
found  that  the  (hip  was  not  worth  re- 
pairing ;  bnt  the  damage  fuftained  in 
the  voyage  infured  did  not  cxc^d  48/* 
per  cent.  By  the  court,  the  jury  have 
precluded  us  frdm  facing  that  this  is 
a  total  lofs ;  and  where  neither  the 
thing  infured  nor  the  voyage  is  lofty 
the  infured  cannot  abandon.  164 

A  (hip  was  infured  for  fix  months  in 
port  or  at  fea ;  (he  was  in  govern- 
ment fervice,  botind  from  C^rk  to 
^uthec*  She  arrived  ^t  ^thic,.  but 
the  feafon  being  too  far  advanced, 
before  flie  was  ready  to  return^  (he 
was  removed  i»to  tlie  baCbn  y  but  on 
the  19th  o^  November  (lie  was  driven 
from  thence  by  a  Add  of  ice^  aydfi^* 
inaged  by  running  on  the  rocks.  The 
condition  of  the  ihip  could  jiot  be 
examined  till  jlpril  following,  after 
tlie  expiration  of  the  {>oHcy.  She 
was  then  found  to  be  bulged  and 
much  injured,  but  not  thought  irre- 
parably fo.  In  the  progrefs  of  the 
repair  diflicnltics  arofc  for  want  of 
materials,  and  the  captain,  after  con- 
fultatlon,  fold  her.  This  was  held 
to  be  but  a  partial  lofs  in  Novimher. 

iGG 
A  veCFel  infured  for  (Ik  nroatlw  is*  cap- 
tured and  fold  by  the  captors,  and 
purchafed  by  the  captain  fpp  tj>e  ori- 
ginal owners,  this  is  only  a  partial 
lofs  :  though  other  wife  if  the  aifwred 
had  abandoned,  when  carried  into 
port  in  thArnemy's  podeflion.  167 
But  in  an  infuif;anve  on  fliip,  cargo,  and 
freight,  at  and  from  Xortola  to  tjon- 
don  J  warranted  free  of  '  particular 
average,  it  appeared  that  «n*thc  ift 
o^  Attgitfl  tbie  whole  •fle«t  gai  .iinJer 
war,  but  ndt  being  able  to^^ct  clear 
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of  the  iflandp,  ther  anchored,  and 
next  day  got  dear.  About  lO  o'clock 
on  the  2d  oij^ugufty  federal  fqualls 
of  wind  arofc,  which  occafioned  the 
Ihip  to  ftrain,  and  .make  water  fo 
fail,  that  the  crew  were  obh'ged  to 
work  both  pumps:  on  the  3d  the 

■  captain  made  a  lignal  of  diilrefs,  and 
returned  to  Torta/a.  A  furvey  was 
had,  by  which  the  fhip  was  declared 

.  unable  to  proceed  to  fea  with  her 
caijjo ;  that  ilic  could  not  be  repair- 
ed in  any  of  the  £rigli/h  IFeJ  Imiia 
JJlands ;  many  of  the  fugar*  in  the 
bilge  and  lower  tier  were  wafhed  out, 
and  feveral  of  the  cail^s  broke  and  in 
bad  order.  This  was  held  to  be  a 
total  lofs,  the  voyage  being  entirely 
defeated,  Page\6% 

There  mull  be  a  total  lofs  at  fome  pe- 
riod or  other  of  the  voyage,  to  en- 
title the  aiTured  to  abandon,  166 

Trover. 

Trover  will  lie  for  a  policy,  at  the  fuit 
of  the  infured,  if  it  be  wrongfully 
withheld  from  him.  4 

In  trover,  a  defendant  may  in  evidence 
juflify  the  retainer  of  the  goods  till 
payment  of  falvage.  131 


Valuation. 


IN 


Underwriter,     See  Infurer, 


a  total  lofs,  the  underwriter  mnft 
pay  the  amount  of  the  prime  coft  of 
the  property  infured,  or  the  value 
mentioned  in  the  policy.         Pagef^% 

So  if  part  of  the  cargo>  capable  oft 
diftindl  valuation,  be  totally  k)ft,  the 
infurer  muft  pay  the  whole  prime 
cofl  of  the  part  fo  loll,  ihid. 

In  cafe  of  a  partial  lofs,  when  the 
policy  is  valued,  the  rule  for  efti* 
mating  the  damage,  i&  to  afcerlain 
whether  the  goods  be  a  third  or 
fourth  woi  fe  wht-n  they  arrive  at  the 
port  of  delivery ;  and  then  the  under- 
writer muft  pay  a  third  or  fouilh  of 
the  ralue  in  the  policy,  without  re- 
gard to  the  rife  or  fall  of  the  market. 

103,  107 

When  the  valuation  Is  not  ftaled  in  the 
policy,  the  invoice  of  the  coft,  with 
addition  of  all  charges,  and  the  pre- 
mium of  infurance,  is  the  foundation 
upon  which  the  lofs  iliall  be  compu- 
ted. 104 

Valued  Policy^ 


U/age. 


I 


N   the   conllruftion   of  policies   no 

rule  has   been  more  frequeiflly  foU 

lowed  than  the  ufngc  of  trade  with  re- 

fpe6l  to  the  voyage  infured.  30 

As  to  nfage  upon  a  warranty  of  convoy. 

34 

Upon  an  infurance  on  goods  to  J. air  a- 

•  df)re,  and  till  they  were  fafely  landed, 

'  the  infurers  were  held  liable,  on  ac- 

connt  of  the  ufage,  although  the  lofs 

did    not    happen  till  a  month  after 

'*■  the  (hip's  arrival,    the  crew  having 

been  all  that  time  employed  in  fifli- 

•  ing,  and  never  having  unloaded  the 

•  ■  goods  but  at  Icifurc  times.  44 

J^  to  the  Ufage  in  Ea/l  India  Voyages^ 
.  {ctihltE^J  India  Fojages. 


* 


In  valued  policies,  the  value  of  the 
property  infured  is  inferted  at  the 
time  of  making  the  contrad,  and 
upon  a  trial,  it  is  not  ncceffary  to  go 
into  the  proof  of  the  value,  becaufc  It 
is  admitted  by  the  policy.         i,  105 

It  is  in  fuch  a  cafe  only  neccfiary  to  prove 
that  the  property  was  on  board.  iHJ, 

Where  the  lofs  is  partial,  tlie  value  in 
the  policy  can  be  no  guide  to  afcer- 
tain  the  damage ;  and  it  then  muft 
become  a  fubje?t  of  proof,  as  in  the 
cafe  of  an  open  policy.  ilid, 

A  valued  policy  is  not  a  wager  policy. 

108,  266 

In  a  valued  policy,  it  is  only  necefTary 
to  prove  fome  intcrefl  to  take  it  out 
of  the  ftatute  19  Geo,  2.  <r.  37,     1C9 

If  nfcd  merely  as  a  cover  to  a  wagtr, 
fuch  an  evahon  would  not  be  allovred 
to  defeat  the  ftatute.  109,  266 

After  a  judgm;!nt  by   default   upon  a 
valued  policy,  the  plaiotilF's  title  to- 
recover  is  confcfled,  and  the  amount 
of  the  damage  is  fi^&cd  in  the  pdicy. 

118,256 
f^enice. 
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Origin  an4  progrefs  of  that  rr public. 

Introd.  xx'iv. 

VotdFalietei. 


The  name  of  the  pcrfon  aAuafly  intc- 
refted  mufl  be  xnfertcd  in  the  |)olicy, 
or  the  name  of  the  agent  cffcfting  it, 
AS  a^ent ;  othcrwifc  the  policy  is  void. 

When  the  principal  refides  abroad,  the 
agent  fo  effc6ling  the  policy  muft 
hve  in  England.  J^tf.  16,  17. 

But  now  it  is  fufficient  to  infcrt  the 
name  of  the  perfon  aAually  intereftcd, 
or  that  of  the  confignor  or  confignee 
of  the  goods,  or  the  names  of  thofe 
receiving  the  orders  to  in  fare,  or  who 
fiiaUgive  direAions  to  efiedt  the  infu- 
ranee.  iS,  19 

Policies  are  rendered  void  ah  miiioy  by 
the  lead  (hadow  of  fraud  or  undue 
concealment.  174 

Cafea  of  fraud  with  rcfpccl  to  policies, 
are  liable  to  a  three- Fold  diviHon. 
id,  The  ailegath  falfi.  id.  The 
Juppre//io  vers  I  3d,  Mifreprefentation. 
Tne  latter,  though  it  happen  by 
miftake,  if  in  a  material  part,  will 
render  the  policy  void  as  much  as  ac- 
tual fraud.  175. 

See  title  Fraud. 

Every  /hip  infured  muft,  at  the  com- 
mencement of  the  infurance,  be  able  to 
perform  the  voyage,  unlefs  fome  ex- 
ternal accident  fhould  happen ;  and  if 
(he  have  a  latent  defeat,  wholly  un- 
known to  the  parties,  that  will  vacate 
the  contradly  and  the  infurers  are  dif- 
cbarged.  220. 

See  title  Sea^worthwr/s. 

Whenever  an  infurance  is  made  on  a 
vpyage  exprefsly  prohibited  by  the 
common,  ilatute,  or  maritime  law  of 
this  country,  the  policy  is  void.    232 

See  title  Illegal  voyages* 

All  infurances  upon  commodities,  the 
importation  or  exportation  of  which 
is  prohibited  by  law^  are  void.      244. 

See  title  Prohibiud  Cofidt, 


iByftatute  19  G<o.3.  ir.'iSfvitilvaicde- 
cUurcd)  that  irtfurmades  ondchoticlfaipa 
or  goode^  intert^  or  nt  inienejt^mx 
fviihotU  further  froof  af-jtlkrefi  idam 
tk«  policyf  or  by  way  of  gmnie^icr 
wageringi  (Nt  witboot '  bensfit  A&  faK 
vage  to  the  infiimr^  (hodd  ^  null 
and  void.  *    Ptigpa62 

Set  title  ^nyvr  J^oBeiesm 


It  is,  hj  the  fame  ftstate,  dechml  |in- 
lawful  to  nake  r^^flforance,  nofeis 
the  firft  aflurer  fluould  be  infolvent, 
become  a  bankrupt,  ordie  :  ia  cfChet 
of  which  cafes  fuch  affoPBr,  his  cicc- 
cutors,  adminiftiatora,  and  affigns* 
might  make  re-affarance  to  the 
amount  before  by  bim  affiiredr  cz* 
prefliag  in  the  policy  that  it  'is  a  re- 
aifurance.  %^^ 

See  title  Re-ajfurance. 


Wager  PolUies* 

See  Interejt  Infurabk* 

TN  wager  policies,  the  performance  of 
the  voyage  in  a  reafonablo  time  and 
manner,  and  not  the  bare  exiflence 
of  the  (hip  or  cargo,  is  the  obje^  of 
the  infurance*  259 

Thefe  policies  being  contradi^ory  to 
the  real  nature  of  a  poUcy»  which  is  a 
contra^  of  indemnity,  were  originally 
bad.  ihta^ 

They  were  introduced  into  EngUni 
fince  the  Revolution.  •  266 

But  the  courts  of  jufltce  looked  on 
them  with  a  jealous  eye ;  and  the 
courts  of  equity  ftiU  coniidered  them 
as  void.  ibid. 

Thus  a  policy  was  decreed  to  be  de« 
livered  up  where  the  infured  had  no 
intereft  in  the  fliip  or  cargo,  except  as 
a  lender  on  bottomr}',  for  whicn  he 
had  a  bond.  ibid. 

Where  a  man  had  infured  goods  by 
agreement  valued  at  600 /•  and  not  to 
be  obliged  to  trove  any  interell^  th^ 
Chancellor  ordered  the  defendant  to 
difcovcr  wliat  goods  he  had  on  board* 

The  great  diftioftion  between  f^r/m/!^^ 
and  wager-policies,  was,  that  in  trie 

former. 
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Ibnorr*  the  infured  recovered  for  the 
Ml  a£huilly  fiiftaiiied»  whether  it  was 
a  total  or  partial  loia ;  in  the  latter  he 
could  nerer  recover  hat  for  a  total 
loft.  Page^6\ 

B^  tbe  ftntiile  of  i^Geo,  a*  e.  37«  it 
was  coadcdf  that  infurancct  made  on 
Ibtpa  or  goods,  interejl  or  no  interefiy 
or  wihowtfinihtr  frwof  ofitUerrfi  than 
the  policy f  or  hy  way  pf  gaming  or  ufa- 
germg^  or  vkAomt  bnefit  of  Jtlvage  to 
iht  if^mtr^  Ihoukl  be  aiiM  aad  void. 

There  ■  an  exception  for  infuranccs  on 
^Kvntt  %i^  of  war,  fitted  out  folely 
CO  cruiaa  a^aiaft  hts  m^eftj's  ene- 
anies.  ihid. 

It  vrasalfo  pvcmded,  that  any  merchan-  { 
dizcs  or  ^e6a  from  any  ports  or 
places  in  Europe  or  AmericM^  in  the 
poifcilion  of  the  crowns  of  Spain  or 
Portugal^  may  be  infiired  in  fuch  way 
^r  manner  at  if  thit  ad  had  aoi -been 
made.  ibid. 

This  flatute  has  been  frequently  held 
not  to  extend  to  infurances  of  foreign 
property,  on  foreign  (hips.  265 

A  ooont  ia  a  dedaration  averring  that 
the  plaintiffs,  as  commillioners  ap- 
fiainted  by  his  majeily,  uuder  an  afi 
of  parliaooent,  for  the  difpofal  of 
Dutch  ihtps  and  effedb,  made  the  in- 
fnraooe;  wa/^thattim  faidjhlpsfor  any 
mf  ^hem^  nuere  not  leionging  to  his  ma- 
J^^  <#r  mmy  of  hit  fulje8s.t  was  holden 
to  be  good,  within  the  ftatute.      266 

A  mabted  policy  is  not  a  wager  policy  ; 
for  he  mud  prove  fetae  iotereft,  al- 
thmigh  he  need  sot  prove  the  value 
of  his  intereft.  i^td^ 

If  a  aahied  pdicy  wen  ufed  merely  as 
a  cover  to  a  wager,  in  order  to  evade 
the  ftacttte,  ttjwoold  be  void.       ihid» 

An  iafaranee'on  the  proHts  exped^ed  to 
Mfe  fpom  a  cargo  of  tnoloffes,  be* 
longing  to  the  pkintifiEs  was  held  to 
be  good ;  although  chere-waa  a  claufe 
dadarimg,  '''that  in  cafeof  I0&,  the 
firolitB  Jiotild  be  nnhiod  at  looo/. 
iR^thout  any  other  voudier  than  the 
poKcy;**  267 

An  kffumnce  'hcing  made  on  any  oj 

'  .the  packet  boata  that  fhould  fail  fronOi 
JUftm  to  Faimwtbf  m  fuch  other* 


port  in  England  ^s  his  maje(^y  (ho*jl  j 
dire  A,  for  one  year,  upon  any  kind 
of  goods  and  merchandizes  whatfo* 
ever ;  it  was  agreed  that  the  goods 
and  merchandizes  fhould  be  x-alurd  at 
the  fam  infured,  without  further 
proof  of  intereft,  than  tlie  pcHey. 
The  court  held  that  this  \iras  a  policy 
of  a  mixed  nature,  and  that  the  xn- 
fured  might  recover.  P^^  268 

Upon  a  jntiit  c^^pturc  by  the  army  an  J 
navy,  the  officers  and  crew  of  the 
ihips,  before  condemn  at  Jon,  have  an 
infu  ruble  interefi,  by  vrrtrie  of  the 
prize  act,  -whicfi  iifually  pa:Tcs  at  the 
commencement  of  a  war.     2'^9,  273 

So  alfo  the  commi  1X1011  ers  for  the  care 
and  difpofal  of  Z)/ftA  effect -s,  have  irn 
in  fumble  intert'll  in  Duttfj  Ihips  a-.d 
effects  feized  at  fca  for  the  piir]>orc  cf 
bringinnr  into  the  port?  of  this  kfr;^- 
doin,  and  a  count  averring  that  /<■/ 
vjerc  uitercjled  as  fuch  CQmtnzfJ'Mi'i 
was  holden  to  be  good.  270.7. 

All  infurances,  made  by  perfons  bax.:;< 
no  intereft  in  the  event,  about  w-hica 
they  infure,  or  without  reference  to 
any  property  on  boards  are  merely 
wagers,  and  are  void.  270 

Thu5  where  the  defendant,  fn  conlhle- 
ration  of  20/.  paid  by  the  p!a:nt:ff, 
undertook  that  the  fnip  Hiould  fare 
her  paffage  to  China  that  feafon,  or 
that  he  would  pay  1 300  /.  within  one 
month  after  the  arrival  of  the  fald 
(hip  in  the  river  Thames  \  tliccontnd 
was  held  to  be  void,  although  ibe 
plaintiff  had  fome  goods   on  board. 

Und. 

The  plaintiffs  had  lent  zSyoctoL  on 
bonds  to  a  captain  of  an  £aft-India-> 
man,  and  in  fured  the  Aiip  and  cargo 
to  that  amount;,  and  in  cafs  oflofs  no 
other  proof  of  interejl  to  be  required  than 
the  exhibition  of  ibe  faid  bimd.  Tbe 
contra^  was  held  to  be  vpuL       ^72 

The  third  fediou  of  thcftatu^ xelatirc 
to  infurancesy  from  jwy  posts  or 
places  in  Europe  or  ^n^erica^  in  the 
poffeOion  oi  Spain  or  Portnged^  a 
tou tided  on  the  regulations  or  thofe 
-courts ;  but  it  is  loofdy  worded.  ^74 


Wtpt> 


J  >-♦• 
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No  mailer  or  owacr  of  any  merchant 
ibip  (haH  pay  to  any  fcaman  beyond 
the  fcas,  any  money  on  account  of 
wages,  exceeding  a  half  of  the  wages 
due  at  the  time  of  fuch  payment, 
till  the  ihip  (Kail  return  to  Great  Sri- 
tain  or  Ireland*  Page  I2 

jnfurances  on  the  wages  of  Teamen  are 
forbidden.  Hid, 

Slaves,  or  any  cortimodity  to  be  re- 
ceived by  a  failor  In  lieu  of  waees, 
cannot  be  infured,  thid. 

But  .the  captain  may  infure  goods, 
which  he  has  on  board,  or  his  Ihare 
in  the  fhip.  If  he  be  a  part  owner.  1 3 

Extraordinary   wages   paid  to    feamen 

during  a  detention   to  repair,  or  a 

detention  by  an  embargo,  cannot  be 

recovered  again  II  the  mfurers  on  the 

Jbip  or  cargo,  S^>S^ 

^  Whether  they  are  expences  that 
will  fall  under  the  denomination  of  a 
general  average.  125,126 

Sailors  waees  are  not  liable  to  contri* 
butioR  m  a  cafe  of  general  average. 

127 

Warrasisies  impVud,      See  title  Sea* 
worthinefs. 


Warranty, 

A  'vwirranty  in  >a  policy  of  infdnince, 
is  a  condition  or  a  contingency,  that 
a  certani  thing  ihall  be  done,  or 
harppen ;  and  tinlefs  tli?.t  is  perform* 
td,  there  Is  no  valid  contrail.      318 

It  is  immaterial  for  ^hat  end  the  wcvr- 
ranty  h  inferted  in  the  contrac)  $ 
btit'bfeiiig  infcrted  it  becomes  a  bind- 
ing condition  upon  the  mfiirefl,  and 
he  tmtft  fhew  a  literal  eomplkmite  with 
it.  ibid. 

It  IS  iK>  tnattorvHtether  t4ic  k>fs  happen 
in  confequencc  of  the  breach  of  war- 
'ranty-or  not;  fertile  very  meafiSng 
of  infijrtinga  warranty  is  to  preclucle 
all'  enquiry  about  its  mateFialtey.  3- 1 9 

Btrt  a»  warranties  are  Jlfiffiy  contlrued 
in  order  to  ^difchargfe  the '«feflKkrWr1«^ 
tcr,  fo  alfo  they  (MMbe  ilri^ly  coft-» 
(trued  in  favomr  of  the  iirfured,     ^x) 

'It  is  alio  immaterial  to  -what  cau(e  the 
noD^-conpUanoe  kto  l»e  «tttiliiit0d; 


fof  «]tteagk  tt  n%]it  bt  oivii^  to  ' 
wife' and  prudential  reafons,  the  po- 
licy is  •MW»ided.  Fi^  f«ia 

In  this  ftvid  aad  litetidcoRifiliacMoe  with 
Ifae  terms  of  a  warranty  conQfts  ihe 
dtSeitiute  bct^paen<  a  wsrminty  aM 

•    rtpM^encatioB.  See  tMt  Frmd,  Uid. 

In  order  to  make  ^uriMm  iaftru^bns 
binding  es  a  wamantf »  they  oiuit  ap» 
f)ear  on  4he  faoe  of,  and  inake  a  f^rt 
of  the  |N>licy«  J2 1 

If  a  policy  refer  to  printed  |>rQ]pa(als, 
they  are  to  he  confiderod  as  part  €^ 
the  policy,  302  Aote(4) 

4l|9aoU<d) 

Even  though  a  writimn  |>aper  be  mfraft 
up  in-ihe policy f  aad  fhew«  to  the  ua* 
dcrwviiers  at  the  time  of  fuhicrihkig  ; 
or  even  tl^ongb  it  ie  "mi^fe^od  4o  the 
policy^  k  is  not  a  Wananty  h«t  a  tts 
pre^ntation  |2i 

Th  >as  when  evidence  wnt  •ofibred  ^o-prove 
-that  a  paper  no^fed  was  ai«rayt 
deemed  a  part  of  the  |JoUO)i«  ibord 
Mansfield  rcfu&d  to  henr  -it.        4b}d. 

A  wairanty  written -w  the  margin  ^qf  the 
pob'cy  18  confidercd  <o  he  equally 
binding,  and  liable  to  the  fmacilri^ 
oonilruftion,  as  if  Written  on  the 
body  of  the  policy.  30^1323 

Words  nh-itten  tranfwnUy  oa4he  jpfllicy 
were  hrid  to  he  a  wanaatQr*  322 

If  a  man  warrant  to  iail  on  a«pniticijlar 
d»y>  and  be  guiky-tnf  n.'hien4h  of 
that  warranty,  'the  vndfmriur  is  no 
longer  an  fwerable.  '325 

This  rule  hoUb  thoneh  the  fliip,  <be 
delayed,  for  the  bell  and  wifcft  re<i- 
fons,  or  ^evcn  ihoagh  Ale  be  detained 
by  legal  force.  -Wd, 

This  rule  ts  adopted  by- foM^nwril^rs. 

326 

If  the  warranty b«to fail j4S^  a  l^cific 
day,  and  the  Qop  foil  he^Me^^lw'po- 
'Hoy  is '  «qnaUy  tavoidodr^'in.  liks  for. 
mer  cafe*  ;  dlid. 

Upon  a  warmnCy  to  fail  oti  >or.  before  a 
partienlar  day,*  if 'the  Ship  &il^fore 
the  day  from  her  port  of  hiyuiing, 
nnif^  ati  her  eitUgo^^ndiciutNmces'  on 
board,  to  the  ufual  phdecvofrffradez- 
'^'vout^at  another 'fArt  nfftibe  itend, 
mently  foi*  the  £tko  of  iqisMf^^iiffivoy, 
'  it  i»  a^onnplifllMlb  vithi  thitMxralh^y* 
though   ihe  he  afterwards  Stained 

there 
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tiiete  by  an  emblrgOy  beyond  the 
day.  Page^zj 

But  if  her  carg^o  was  not  complete,  it 
would  not  be  a  commenceiiieiit  of  tbi 
voyage.  iSiJ. 

Wlvpo  a  (hip  leaves  her  port  vf  loading, 
having  a  full  and  complete  cargo  on 
boardy  and  having  no  other  view  ))ut 
the  iafeft  mode  of  (aHing  to  her  ^ort 
of  delivery,  her  voyage  muft  be  feid 
to  commence  from  iier  departure  from 
that  port,  331 

The  fame  dodrine  v^as  advanced,  even 
though  it  was  a  condition  ioferted  in 
€mc  of  the  fliip's  clearances,  that^f 
Jlmuldpafs  hy  the  place  (at  which  (he 
was  detained  by  the  governor  beyond 
the  day  named  in  the  warranty)  to 
take  the  orders  of  government.     332 

Thus  alfo  an  embargo  was  a^ually  pub- 
li(hedy  before  the  fhip  failed,  and  the 
captain  immediately  after  crofling  the 
bar,  returned  to  make  a  proteft,  and 
knowingly  fent  his  (hip  into  the  em- 
bargo, yet  as  he  fwore,  that  he  be- 
lieved the  embargo  would  be  imme- 
diately taken  off,  the  underwriter  was 
held  liable.  337 

If  the  infured  warrant  that  the  veflel 
fhall  depart  with  convoy  and  it  do 
not ;  the  policy  is  defeated,  and  the 
underwriter  is  not  refponfible.      338 

A  convoy  means  a  naval  force,  under 
the  command  of  that  perfon  whom 
government  may  happen  to  appoint. 

338*  341 
Regulated  by  government  and  ufage. 

349  « 
See  title  Convoy. 

Therefore  where  a  (hip  put  herfelf  un- 
der the  direction  of  a  man  of  war  till 
ihe  (hould  join  the  convoy,  which  had 
left  the  ufual  place  of  rendezvous  be- 
fore (he  arrived  there;  it  was  held 
not  to  be  a  departure  with  convoy, 
.although  (he,  in  fa^,  joined,  and  was 
loft  in  a  ftorm.  339 

jihtar^  if  fuch  (hip  was  part  of  the  con- 
voy. 342 

^  Whether  failing  orders  from  the 
commander  in  chief  to  the  particular 
fliips  are  necefiary  to  conflitute  a 
convoy.  341, 342 

A  convoy  appointed  by  the  Admiral, 
commanding  in  chief  upon  a  ftation 


abroad,  is  a  convoy  appointed  by 

foveroment.  .  P^^<^  343 

silling  wltli  convoy  from  the  ufud 
place  of  rendezvous,  as  Spittea^artht 
Doipns  for  the  port  of  London^  is  a 
departure  with  convoy*  within  the 
meaning  of  fuch  a  warranty. 

34/  345.-544 
Although  the  words  ufcd   generally  are 

*'  to  depart  with  convoy,  *'  orj  **  to 

fail  with  convoy,"    yet  it  extends  to 

fail    with   convoy   throughout   the 

voyage.  3fy 

But  an  unforefeen  feparation  from  con- 
voy is  an  accident  to  which  the  un- 
derwriter is  liable.  347 

So  held  where  a  (hip  was  feparated  from 
her  convoy  by  ftorm,  prevented  frofli 
rejoining  it,  and  was  lofL  348 

Even  where  the  (hip  has,  by  tcmpeftuou* 
weather,  been  prevented  fromjoiniag 
the  convoy,  at  leaft  fo  as  to  receive 
the  orders  of  the  commander  of  ihc 
(hips  of  war,  if  (he  do  every  thing  ia 
her  power  to  cffeA  it,  it  (hall  be  deem- 
ed a  failing  with  convoy.  Und. 

Otherwife,  iJF  the  not  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain.  349 

As  where  repeated  (ignals  for  failing liad 
been  made  the  night  before,  and  con- 
tinued next  day  from  7  till  12;  not- 
withftanding  which  the  (hip  infared 
did  not  fail  till  two  hours  after. 

If  a  man  warrant  the  property  to  be 
neutral,  and  it  is  not,  the  policy  is 
void  ah  initio.  350 

In  an  infurance  upon  goods,  the  infured 
warranted  the  (hip  and  goods  to  be 
neutral;  it  was  exprefsly  found  by 
the  jury  that  they  were  not  neutral. 
The  court  therefore,  though  the  I06 
happened  by  ftorms,  and  not  by  cap- 
ture, declared  that  the  contiad  ^if^ 
void.  «W. 

If  the  (hip  and  property  are  nentral  at 
the  time  when  the  riOc  commeactb, 
this  is  a  fuflicient  compliance  with  a 
warranty  of  neutrality.         35 ' » 3W 

The  infurer  takes  upon  himfelf  the  riik 
of  ¥rar  and  peace.  352 

If  the  property  be  nentral  at  the  time 
of  failing,  and  a  war  break  oat  tk 

next  day,  the  infurer  as  liabk.     ]5S 
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As  to  the  eiFed  of  the  fentence  of  a 
fonrign  court  of  Admiralty,  upon  the 
queftton  of  neatrality,  fee  Aannraliy, 

Of  warranty  ia  a  life  inforancey  fee  title 

•    Lives. 

Wtarhtg  jAppard. 

Do  not  contribute  to  a  general  average. 

Page  1^7 

Wyhuyf  Laws  of^ 

An  account  of  them.  Introd.  xxix 

They  mention  infurances.  Introd«  txxli 

Witne[fes»    See  Evidence. 


.  Wooh .   See  ProhibUed goods. 

JVreci. 

In  cafes  of  wreck  a  reafonaMe  falvage 
(hall.be  allowed  to  thole  who  iave  the 
ihip  or  any  of  the  goods,  to  be  afcer- 
tained  by  tbree  jufticea  of  the  peace« 

Page  \^%  \Xi  11% 

Of  felony,  in  cafes  of  wreck,  vide  title 
Felony. 

WrUteft  Claufi. 

The  written  claufe  in  a  policy  wiQ  cOfH 
troul  the  printed  words.  5 
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LAW  BOOKS, 

Lately  pubUIhcd  by  J.  BUTTERWORTH,  Flcct-Strcet. 


1.  Dedicated  by  Permiflion  to  the  Right  Honourable  Lord  Spek€er» 
Firll  Lord  of  the  Admiralty,  &c.  &c.  REPORTS  OF  CASES  argued  and 
determined  upon  Prize  Caufes,  &c.  in  the  High  Court  of  Admiralty^  com- 
mencing with  the  Judgments  of  The  Right  Honourable  Sir  IVilUam  Scott, 
Michaelmas  Term  1798;  by  Christopher  Robinson,  LL.D*  Advocate. 
part  I.  Price  5s. 

N.  B.   Thefe  Reports  are  to  he  regularly  continued* 

2.  Kyd's  TREATISE  of  the  LAW  of  ARBITRATION;  Second 
]£dition  with  great  Additions,  and  an  Appendix  of  Precedents.    Price  los.  6d. 

3.  Powell's  TREATISE  of  the  LAW  of  MORTGAGES;  Fourtk 
Edition  with  great  Additions;   2  vols.     Price  iSs.  Boards. 

4.  Bayley  on  the  LAW  of  BILLS  of  EXCHANGE;  Second  Editioa 
with  confiderable  Additions.     Price  58.  Boards. 

5.  Espinasse's  REPORTS  of  CASES  argued  and  ruled  atNrsi  Paius; 
Z  vol-3.     Price  il.  8s. 

N.  B.  Tijis  JVork  contains  the  mercantile  Cafes  determined  before  Lord  Kenyoa 
4U  Guildhall^  l^c,  and  is  to  be  regularly  continued* 

6.  ToMUNs's  LAW  DICTIONARY;  2  vols.  4to.  Price  3I.  io«. 

N.  B.  This  IVork  contains  much  valuable  Information  upon  the  SuljeOi  fjfow 
Law^  Trade,  and  Government^  and  will  he  found  very  ufefid  to  Merchants  ^  &c.  at 
nsfellas  to  Gentlemen  of  the  Profejffion* 

7.  Roper's  TREATISE  of  the  LAW  of  LEGACIES.  Price  4s.  6d. 
boards. 

8.  Highmore's  Pradical  Arrangenoent  of  all  the  EXCISE  LAWS ;  2  vola* 
)88.  Boards. 

9.  Watson's  LAW  of  PARTNERSHIP*    Price  Ss.  6d. 

10.  Plowden's  TREATISE  of  the  LAW  of  USURY  and  ANNUL 
TIES. 

11.  Bacon's  TREATISE  on  LEASES  and  TERMS  for  YEARS,  with 
an  Appendix  of  Precedents.     Price  los.  6d. 

Shortly  *ufill  he  piJfR/bed^ 

A  TREATISE  on  the  LAW  of  EXECUTORS  and  ADMINISTRA* 
TORS  ;  by  S^  Toller,  Efq.  of  Lincohi's  Inn,  Barrifter  at  Latr« 


IvWmi  :  Trinttd  fy  A.  ^lakm^  Law^lfrint§r  M  fiii  Majffy^ 


.» 


''  '  H  he  rrtumed  or 


3  6105  044  790  314 


/ 


r 


m 


